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SUBSTI TUTE SENATE BI LL 6544

St ate of WAshi ngt on 58th Legislature 2004 Regul ar Sessi on

By Senate Commttee on Ways & Means (originally sponsored by Senators
W nsl ey, Brown and Regal a; by request of Departnent of Revenue)

READ FI RST TI ME 02/ 26/ 04.

AN ACT Relating to conformng Wshington's tax structure to
portions of the streanmined sales and use tax agreenent not inplenented
by chapter 168, Laws of 2003; anending RCW 82.32.020, 82.32.030, and
82.14.060; anending 2003 c¢ 168 s 902 (uncodified); reenacting and
amendi ng RCW 82. 14. 020 and 82.32. 330; adding new sections to chapter
82.32 RCW adding a new section to chapter 82.14 RCW adding a new
section to chapter 82.08 RCW addi ng new sections to chapter 82.12 RCW
creating new sections; and providing a contingent effective date.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:
PART |. DEFI NI TI ONS
Sec. 101. RCW 82.32.020 and 2003 1st sp.s. ¢ 13 s 16 are each
anmended to read as foll ows:

For the purposes of this chapter:
(1) The neaning attributed in chapters 82.01 through 82.27 RCWto

the words and phrases "tax year," "taxable year," "person," "conpany,"
"gross proceeds of sales,"” "gross incone of the business,"” "business,"
"engagi ng i n business," "successor," "gross operating revenue," "gross
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i ncone," "taxpayer," "retail sale," and "value of products" shall apply
equally to the provisions of this chapter.

(2) Unless the context requires otherw se, "agreenent" neans the
stream i ned sales and use tax agreenent.

(3) "Certified automated systemt neans software certified under the
agreenent to calculate the tax inposed by each jurisdiction on a
transaction, determne the anmobunt of tax to remt to the appropriate
state, and maintain a record of the transaction.

(4) "Certified service provider" neans an agent certified under the
agreenent to performall of the seller's sales and use tax functions,
other than the seller's obligation to remt tax on its own purchases.

(5)(a) "Menber state" neans a state that:

(i) Has petitioned for nenbership in the agreenent and submtted a
certificate of conpliance; and

(i1) Prior to the effective date of the agreenent, has been found
to be in substantial conpliance with the requirenents of the agreenent
by an affirmative vote of three-fourths of the other petitioning
states; or

(iii) After the effective date of the agreenent, has been found to
be in conpliance with the agreenent by a three-fourths vote of the
entire governing board of the agreenent.

(b) Menbership under (a)(ii) of this subsection is effective on the
first day of a calendar quarter at |east sixty days after at |east ten
states conprising at least twenty percent of the total population, as
determ ned by the 2000 federal census, of all states inposing a state
sales tax have petitioned for nenbership and have been found in
conpliance with the agreenent.

(c) Menbership under (a)(iii) of this subsection is effective on
the state's proposed date of entry.

(6) "Model 1 seller"” neans a seller that has selected a certified
service provider as its agent to performall the seller's sales and use
tax functions, other than the seller's obligation to remt tax on its
own pur chases.

(7) "Model 2 seller"” neans a seller that has selected a certified
autonmated system to perform part of its sales and use tax functions,
but retains responsibility for remtting the tax.

(8) "Mddel 3 seller" nmeans a seller that has sales in at |east five
nenber states, has total annual sales revenue of at |least five hundred
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mllion dollars, has a proprietary systemthat calculates the anount of
tax due each jurisdiction, and has entered into a perfornance agreenent
with the nenber states that establishes a tax performance standard for
the seller. As used in this subsection, a seller includes an
affiliated group of sellers using the sane proprietary system

(9) "Source" neans the location in which the sale or use, of
tangi bl e personal property or a service, subject to tax under chapter
82.08, 82.12, 82.14, or 82.14B RCW is deened to occur.

(10) "Operational date" neans the first day of the first cal endar
quarter that is at least six nonths after the first nonth that the
state can lawfully require renpte sellers to collect sales or use tax
on retail sales made to Washington residents as determ ned by a court
of conpetent jurisdiction, in a judgnent not subject to review, or by
other legal act as certified by the director of revenue.

PART |1. REG STRATI ON

NEW SECTION. Sec. 201. A new section is added to chapter 82.32
RCWto read as foll ows:

(1) A seller, by witten agreenent, nmy appoint a person to
represent the seller as its agent. The seller's agent has authority to
register the seller with the state. An agent may al so be a certified
service provider, with authority to performall the seller's sales and
use tax functions, except that the seller remains responsible for
remtting the tax on its own purchases.

(2) The seller or its agent must provide the state with a copy of
the witten agreenent upon request.

Sec. 202. RCW 82.32.030 and 1996 c 111 s 2 are each anended to
read as foll ows:

(1) Except as provided in subsections (2) and (3) of this section,
i f any person engages in any business or perforns any act upon which a

tax is inposed by the preceding chapters, he or she shall, under such
rules as the departnent of revenue shall prescribe, apply for and
obtain from the departnent a registration certificate. Such

registration certificate shall be personal and nontransferable and
shall be valid as |ong as the taxpayer continues in business and pays
the tax accrued to the state. In case business is transacted at two or
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nore separate places by one taxpayer, a separate registration
certificate for each place at which business is transacted with the
public shall be required. Each certificate shall be nunbered and shal

show the nanme, residence, and place and character of business of the
t axpayer and such other information as the departnent of revenue deens
necessary and shall be posted in a conspicuous place at the place of
business for which it is issued. Wiere a place of business of the
taxpayer is changed, the taxpayer nust return to the departnent the
existing certificate, and a new certificate will be issued for the new

pl ace of business. No person required to be registered under this
section shall engage in any business taxable hereunder wthout first
being so registered. The departnent, by rule, may provide for the

i ssuance of certificates of registration to tenporary places of
busi ness.

(2) Unless the person is a dealer as defined in RCW 9.41.010
registration under this section is not required if the follow ng
conditions are net:

(a) A person's value of products, gross proceeds of sales, or gross
income of the business, from all business activities taxable under
chapter 82.04 RCW is less than twelve thousand dollars per year;

(b) The person's gross incone of the business fromall activities
taxabl e under chapter 82.16 RCWis less than twelve thousand dollars
per year;

(c) The person is not required to collect or pay to the departnent
of revenue any other tax or fee which the departnent is authorized to
col l ect; and

(d) The person is not otherwise required to obtain a license
subject to the nmaster application procedure provided in chapter 19.02
RCW

(3) Persons who agree to collect and remt sales and use tax to the
department under the agreenent and are not required to regi ster under
subsection (1) of this section nmay:

(a) Reqgister through an on-line system authorized under the
agreenent, if the person agrees to provide additional information to
the departnent to conplete the registration process; or

(b) Register under subsection (1) of this section.
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PART I11. MONETARY ALLOANNCES AND VENDOR DI SCOUNTS

NEW SECTION. Sec. 301. A new section is added to chapter 82.32
RCWto read as foll ows:

(1) The departnment shall adopt by rule nonetary allowances for
certified service providers, nodel 2 sellers, and nodel 3 sellers and
other sellers that are not nodel 1 or nodel 2 sellers. The departnent
may be gui ded by the provisions for nonetary all owances adopted by the
governing board of the agreenent to determne the anount of the
al l omances and the conditions under which they are allowed. The
nmonetary all owance mnmust be reasonable and provide adequate incentive
for certified service providers and sellers to collect and remt under
t he agreenent.

(2) For certified service providers, the nonetary allowance may
include a base rate that applies to taxable transacti ons processed by
the certified service provider. Additionally, for a period not to
exceed twenty-four nonths followng a seller's registration under RCW
82.32.030(3), the nonetary allowance nmay include a percentage of tax
revenue generated by the seller.

(3) For nodel 2 sellers, the nonetary all owance may i nclude a base
rate or percentage of revenue generated by a seller registering under
RCW 82. 32. 030(3), but shall not exceed a period of twenty-four nonths.

(4) For nodel 3 sellers and all other sellers that are not nodel 1
sellers or nodel 2 sellers, the nonetary allowance may include a
percentage of tax revenue generated by a seller registering under RCW
82.32.030(3), but shall not exceed a period of twenty-four nonths.

NEW SECTION. Sec. 302. A new section is added to chapter 82.32
RCWto read as foll ows:
(1) The departnent may adopt by rule vendor conpensation for

sellers collecting and remtting sales and use taxes. The vendor
conpensation may include a base rate or a percentage of tax revenue
collected by the seller, and may vary by type of seller. The

departnent may be guided by the findings of the cost of collection
study perforned under the agreenent, by cost of collection studies
performed by the departnment, and by vendor conpensation provided by
other states, to determ ne reasonabl e vendor conpensation for sellers
for the costs to collect and remt sales and use taxes.
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(2) A seller shall not be entitled to vendor conpensation while the
seller or its certified service provider, as defined in RCW82.32.020,
receives a nonetary all owance under section 301 of this act.

PART |V. AWNESTY

NEW SECTION. Sec. 401. A new section is added to chapter 82.32
RCWto read as foll ows:

(1) No assessnent for taxes inposed under chapters 82.08 and 82. 12
RCW or related penalties or interest, nmay be nmade by the departnent
agai nst a seller who:

(a) Wthin four nonths of the effective date of this section,
registers to collect and remt to the departnent the applicabl e taxes
i nposed under chapters 82.08 and 82.12 RCWon sales nade to buyers in
this state in accordance with the terns of the agreenent, if the seller
was not so registered in this state in the twelve-nonth period
preceding the effective date of this section; and

(b) Continues to be registered and continues to collect and remt
to the departnment the applicable taxes inposed under chapters 82.08 and
82.12 RCW for a period of at least thirty-six nonths, absent the
seller's fraud or intentional m srepresentation of a material fact.

(2) The provisions of subsection (1) of this section preclude an
assessnment for taxes inposed under chapters 82.08 and 82.12 RCW for
sal es nade to buyers during the period the seller was not registered in
this state.

(3) The provisions of this section do not apply to any seller with
respect to:

(a) Any matter or matters for which the seller, before registering
to collect and remt the applicable taxes inposed under chapters 82.08
and 82.12 RCW received notice fromthe departnent of the commencenent
of an audit and which audit is not yet finally resolved including any
related adm nistrative and judicial processes;

(b) Taxes inposed under chapters 82.08 and 82.12 RCWand coll ected
or remtted to the departnent by the seller; or

(c) That seller's liability for taxes inposed under chapters 82.08
and 82.12 RCWin that seller's capacity as a buyer.

(4) The periods of Ilimtation for making an assessnent or
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correction of an assessnent prescribed in RCW 82.32.050(3) and
82.32.100(3) do not run during the thirty-six nonth period in
subsection (1)(b) of this section.

PART V.  SOURCI NG

NEW SECTION. Sec. 501. A new section is added to chapter 82.32
RCWto read as foll ows:

(1) This subsection applies to retail sales occurring before the
operational date. Subsections (2) through (11) of this section apply
to retail sales occurring on or after the operational date.

(a) A retail sale consisting solely of the sale of tangible
personal property shall be deened to have occurred at the retail outlet
at or fromwhich delivery is nade to the consuner.

(b) A retail sale consisting essentially of the performance of
personal, business, or professional services shall be deened to have
occurred at the place at which such services were primarily perforned,
except that for the performance of a tow truck service, as defined in
RCW 46. 55. 010, the retail sale shall be deened to have occurred at the
pl ace of business of the operator of the tow truck service.

(c) A retail sale consisting of the rental of tangible persona
property shall be deened to have occurred (i) in the case of a rental
involving periodic rental paynents, at the place of primary use by the
| essee during the period covered by each paynent, or (ii) in all other
cases, at the place of first use by the | essee.

(d) A retail sale within the scope of RCW 82.04.050(2), and a
retail sale of taxable personal property to be installed by the seller
shall be deened to have occurred at the place where the |abor and
services involved were primarily perforned.

(e)(i) Aretail sale consisting of the providing to a consuner of
t el ephone service, as defined in RCW 82.04.065, other than a sale of
tangi bl e personal property under (a) of this subsection or a rental of
tangi bl e personal property under (c) of this subsection or a sale of
nobi | e tel econmuni cati ons services, shall be deened to have occurred at
the situs of the telephone or other instrunment through which the
t el ephone service i s rendered.

(1) A retail sal e consi sting of t he provi di ng of

p. 7 SSB 6544
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t el ecomuni cati ons services shall be sourced in accordance with RCW
82. 32. 520.

(f) Aretail sale of Iinen and uniformsupply services is deened to
occur as provided in RCW 82. 08. 0202.

(2) Except as provided in subsections (6), (7), (8), and (9) of
this section, for purposes of collecting or paying sales or use taxes
to the appropriate jurisdictions, all sales at retail shall be sourced
in accordance with this subsection and subsections (3) through (5) of
this section.

(a) Wien tangi ble personal property or a service defined as a
retail sale under RCW 82.04.050 is received by the purchaser at a
busi ness | ocation of the seller, the sale is sourced to that business
| ocati on.

(b) When the tangi ble personal property or a service defined as a
retail sale under RCW 82.04.050 is not received by the purchaser at a
busi ness |l ocation of the seller, the sale is sourced to the |ocation
where recei pt by the purchaser or the purchaser's donee, designated as
such by the purchaser, occurs, including the location indicated by
instructions for delivery to the purchaser or donee, known to the
sel l er.

(c) When (a) and (b) of this subsection do not apply, the sale is
sourced to the location indicated by an address for the purchaser that
is available from the business records of the seller that are
mai ntained in the ordinary course of the seller's business when use of
this address does not constitute bad faith.

(d) wWhen (a), (b), and (c) of this subsection do not apply, the
sale is sourced to the location indicated by an address for the
purchaser obtai ned during the consunmati on of the sale, including the
address of a purchaser's paynent instrunment, if no other address is
avai |l abl e, when use of this address does not constitute bad faith.

(e) Wien (a), (b), (c), or (d) of this subsection do not apply,
including the circunstance where the seller is wthout sufficient
information to apply those provisions, then the location shall be
determ ned by the address from which tangible personal property was
shi pped, fromwhich the digital good or the conputer software delivered
el ectronically was first available for transm ssion by the seller, or
fromwhich the service defined as a retail sale under RCW 82.04. 050 was

SSB 6544 p. 8
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provi ded, disregarding for these purposes any location that nerely
provided the digital transfer of the product sold.

(3) The lease or rental of tangible personal property, other than
property identified in subsection (4) or (5) of this section, shall be
sourced as foll ows:

(a) For a lease or rental that requires recurring periodic
paynments, the first periodic paynent is sourced the sane as a retai
sale in accordance with subsection (2) of this section. Peri odi c
paynments made subsequent to the first paynment are sourced to the
primary property location for each period covered by the paynent. The
primary property |l ocation shall be as indicated by an address for the
property provided by the |lessee that is available to the lessor from
its records maintained in the ordinary course of business, when use of
this address does not constitute bad faith. The property |ocation
shall not be altered by intermttent use at different |ocations, such
as use of business property that acconpanies enployees on business
trips and service calls.

(b) For a lease or rental that does not require recurring periodic
paynments, the paynent is sourced the sane as a retail sale in
accordance with subsection (2) of this section.

(c) This subsection does not affect the inposition or conputation
of sales or use tax on leases or rentals based on a lunp sum or
accel erated basis, or on the acquisition of property for |ease.

(4) The lease or rental of notor vehicles, trailers, semtrailers,
or aircraft that do not qualify as transportation equi pnent shall be
sourced as follows:

(a) For a lease or rental that requires recurring periodic
paynents, each periodic paynent is sourced to the primary property
| ocation. The primary property location shall be as indicated by an
address for the property provided by the |l essee that is available to
the lessor from its records maintained in the ordinary course of
busi ness, when use of this address does not constitute bad faith. This

| ocation shall not be altered by intermttent use at different
| ocati ons.

(b) For a lease or rental that does not require recurring periodic
paynents, the paynent is sourced the sane as a retail sale in

accordance wth subsection (2) of this section.

p. 9 SSB 6544
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(c) This subsection does not affect the inposition or conputation
of sales or use tax on leases or rentals based on a lunp sum or
accel erated basis, or on the acquisition of property for |ease.

(5) The retail sale, including | ease or rental, of transportation
equi pnrent shall be sourced the sane as a retail sale in accordance with
subsection (2) of this section.

(6) A purchaser that is a business and is not a holder of a direct
pay permt that knows at the tinme of purchase of a digital good,
conputer software delivered electronically, or a service that the
digital good, conputer software delivered electronically, or service
will be concurrently available for use in nore than one jurisdiction
shall deliver to the seller in conjunction with its purchase a nultiple
poi nts of use exenption formdisclosing this fact.

(a) Upon receipt of the multiple point of use exenption form the
seller is relieved of all obligation to collect, pay, or remt the
applicable tax and the purchaser is obligated to collect, pay, or remt
t he applicabl e tax.

(b) A purchaser delivering the nultiple point of use exenption
form or a direct pay permit in lieu of a nultiple point of use
exenption form may use any reasonable, but consistent and uniform
met hod of apportionnent that is supported by the purchaser's business
records as they exist at the tine of the consummati on of the sale.

(c) The multiple point of use exenption formshall remain in effect
for all future sales by the seller to the purchaser until it is revoked
in witing.

(7)(a) A purchaser of direct mail that is not a holder of a direct
pay permt shall provide to the seller in conjunction with the purchase
either a direct mail formor information that shows the jurisdictions
to which the direct mail is delivered to recipients.

(i) Upon receipt of the direct mail form the seller is relieved of
all obligations to collect, pay, or remt the applicable tax and the
purchaser is obligated to pay or remt the applicable tax on a direct
pay basis. A direct mail form shall remain in effect for all future

sales of direct mail by the seller to the purchaser until it is revoked
in witing.

(1i) Upon receipt of information from the purchaser show ng the
jurisdictions to which the direct mail is delivered to recipients, the

seller shall collect the tax according to the delivery information

SSB 6544 p. 10
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provi ded by the purchaser. In the absence of bad faith, the seller is
relieved of any further obligation to collect tax on any transaction
where the seller has collected tax pursuant to the delivery information
provi ded by the purchaser.

(b) If the purchaser of direct mail does not have a direct pay
permt and does not provide the seller with either a direct mail form
or delivery information as required by (a) of this subsection, the
seller shall collect the tax according to subsection (2)(e) of this
section. This subsection does not |imt a purchaser's obligation for
sales or use tax to any state to which the direct mail is delivered.

(c) If a purchaser of direct mail provides the seller wth
docunentation of direct pay authority, the purchaser is not required to
provide a direct mail formor delivery information to the seller

(8 The following are sourced to the location at or from which
delivery is made to the consuner:

(a) Aretail sale consisting of watercraft;

(b) Aretail sale consisting of a nodular honme, manufactured hone,
or nobile hone;

(c) Aretail sale, excluding the | ease and rental, consisting of a
notor vehicle, trailer, semtrailer, or aircraft, that do not qualify
as transportation equi pnent; and

(d) Until January 1, 2006, a retail sale of tangible persona
property nmade by a person engaged in the business of selling flowers.
The rules for the sourcing retail sales and use taxes of flowers
delivered with tel egraphic instructions in WAC 458-20-158, as effective
on July 1, 1970, shall remain in effect until January 1, 2006.

(9) Aretail sale consisting of the providing of tel ecommunications
services shall be sourced in accordance with RCW 82. 32. 520.

(10) The definitions in this subsection apply throughout this
section.

(a) "Delivered electronically" neans delivered to the purchaser by
means ot her than tangi bl e storage nedi a.

(b) "Direct mail" neans printed material delivered or distributed
by United States nmail or other delivery service to a mass audi ence or
to addressees on a mailing list provided by the purchaser or at the
direction of the purchaser when the cost of the itens are not billed
directly to the recipients. "Direct mail" includes tangi ble personal
property supplied directly or indirectly by the purchaser to the direct

p. 11 SSB 6544
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mail seller for inclusion in the package containing the printed
mat eri al . "Direct mail" does not include multiple itens of printed
material delivered to a single address.

(c) "Receive" and "receipt" neans taking possession of tangible
personal property, making first use of services, or taking possession
or making first use of digital goods, whichever cones first. "Receive"
and "recei pt" do not include possession by a shipping conpany on behal f
of the purchaser.

(d) "Transportation equi pnent” neans any of the foll ow ng:

(1) Loconotives and railcars that are used for the carriage of
persons or property in interstate commerce;

(ii1) Trucks and truck-tractors with a gross vehicle weight rating
of 10,001 pounds or greater, trailers, semtrailers, or passenger buses
that are:

(A) Registered through the international registration plan; and

(B) Operated wunder authority of a <carrier authorized and
certificated by the United States departnment of transportation or
another federal authority to engage in the carriage of persons or
property in interstate conmerce;

(tit) Arcraft that are operated by air carriers authorized and
certificated by the United States departnment of transportation or
another federal or foreign authority to engage in the carriage of
persons or property in interstate or foreign comrerce;

(iv) Containers designed for use on and conponent parts attached or
secured on the itens described in (d)(i) through (iii) of this
subsecti on.

(11) I'n those instances where there is no obligation on the part of
a seller to collect or remt use tax, the use of tangible persona
property or of a service, subject to use tax, is sourced to the place
of first use. The definition of use in RCW82.12.010 applies to this
subsecti on.

Sec. 502. RCW82.14.020 and 2003 ¢ 168 s 503 and 2003 c 168 s 502
are each reenacted and anended to read as foll ows:

For purposes of this chapter:

(1) ((A—+etatt—sale—consisting—solely—of—the——sale—oftangible

N - a a¥a a¥a - a a
Ci o Ci Ci v
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A)) "Cty" neans a city or town;

((68))) (2) The neaning ascribed to words and phrases in chapters
82.04, 82.08 and 82.12 RCW as now or hereafter anended, insofar as
applicable, shall have full force and effect with respect to taxes
i nposed under authority of this chapter;

((69Y)) (3) "Taxable event"” shall nean any retail sale, or any use,
upon which a state tax is inposed pursuant to chapter 82.08 or 82.12
RCW as they now exist or nmay hereafter be anended: PROvVI DED, HOWEVER,
That the termshall not include a retail sale taxable pursuant to RCW
82. 08. 150, as now or hereafter anended;

((26y)) (4) "Treasurer or other legal depository" shall nean the
treasurer or |legal depository of a county or city.

p. 13 SSB 6544



A W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35

NEW SECTION. Sec. 503. A new section is added to chapter 82.14
RCWto read as foll ows:

Sal es and use taxes inposed under this chapter shall be sourced in
accordance wth section 501 of this act.

PART VI. CONFI DENTI ALI TY AND PRI VACY PROTECTI ONS FOR
PERSONS USI NG CERTI FI ED SERVI CE PROVI DERS

NEW SECTION. Sec. 601. A new section is added to chapter 82.32
RCWto read as foll ows:

(1) A fundanental precept of allowing the use of a certified
service provider is to preserve the privacy of consuners by protecting
their anonymty. Wth very limted exceptions, a certified service
provider shall performits tax calculation, remttance, and reporting
functions without retaining the personally identifiable information of
CONSUIErs.

(2) The departnment of revenue shall provide public notification to
consuners, including purchasers claimng exenption from tax, of its
practices relating to the collection, use, and retention of personally
identifiable information.

(3) Wien personally identifiable infornmation that has been
collected and retained is no longer required to ensure the validity of
exenptions from taxation by reason of the consuner's status or the
i ntended use of the goods or services purchased, the infornmation shal
no |l onger be retained by the state of Washi ngton.

(4) When personally identifiable information regarding an
individual is retained by or on behalf of the state of Washington, this
state shall provide reasonable access for the individual to his or her
own information and a right to correct any inaccurately recorded
i nformation.

(5) If anyone other than a nenber state of the agreenent, or other
than a person authorized by Washington |aw or the agreenent, seeks to
di scover personally identifiable information, the state of WAashi ngton
shall make a reasonable and tinely effort to notify the individual of
t he request.

(6) The provisions of this section my be enforced by petitioning
t he superior court of Thurston county for injunctive relief.

SSB 6544 p. 14
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PART VI1. TAXABILITY MATRI X

NEW SECTION. Sec. 701. A new section is added to chapter 82.32
RCWto read as foll ows:

(1) The departnent of revenue shall conplete a taxability matrix
mai ntained by the nenber states of the agreenent in downl oadabl e
format. The matrix contains terns defined in the agreenent. The
departnent of revenue shall provide notice of changes in the taxability
of products or services listed in the matrix.

(2) Sellers and certified service providers are relieved from
liability to the state and to local jurisdictions for having charged or
collected the incorrect anmount of sales or use tax if the error
resulted from reliance on erroneous information provided by the
departnent of revenue in the taxability matrix.

PART VII1. DELIVERY CHARCES

NEW SECTION. Sec. 801. A new section is added to chapter 82.08
RCWto read as foll ows:

When conputing the tax levied by RCW 82.08.020, if a shipnent
consi sts of taxable tangi ble personal property and nontaxabl e tangible
personal property, and delivery charges are included in the sales
price, the seller nust collect and remt tax on the percentage of
delivery charges allocated to the taxable tangi ble property, but does
not have to collect and remt tax on the percentage all ocated to exenpt
tangi bl e personal property. The seller may use either of the follow ng
percentages to determ ne the taxable portion of the delivery charges:

(1) A percentage based on the total sales price of the taxable
tangi bl e property conpared to the total sales price of all tangible
personal property in the shipnent; or

(2) A percentage based on the total weight of the taxable tangible
personal property conpared to the total weight of all tangible personal
property in the shipnent.

NEW SECTION. Sec. 802. A new section is added to chapter 82.12
RCWto read as foll ows:

When conputing the tax levied by RCW 82.12.020, if a shipnent
consi sts of taxable tangi ble personal property and nontaxabl e tangible
personal property, and delivery charges are included in the purchase
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price, the retailer nust collect and remt tax on the percentage of
delivery charges allocated to the taxable personal property, but does
not have to collect and remt tax on the percentage all ocated to exenpt

tangi bl e personal property. The retailer may use either of the
foll ow ng percentages to determi ne the taxable portion of the delivery
char ges:

(1) A percentage based on the total purchase price of the taxable
personal property conpared to the total purchase price of all tangible
personal property in the shipnent; or

(2) A percentage based on the total weight of the taxable tangible
personal property conpared to the total weight of all tangible personal
property in the shipnent.

NEW SECTION. Sec. 803. A new section is added to chapter 82.12
RCWto read as foll ows:

When conputing the tax levied by RCW 82.12.020, if a shipnent
consi sts of taxable tangi ble personal property and nontaxabl e tangible
personal property, and delivery charges are included in the value of
the article used, the consunmer nust remt tax on the percentage of
delivery charges allocated to the taxabl e personal property, but does
not have to remt tax on the percentage allocated to exenpt tangible
personal property. The consunmer may use either of the follow ng
percentages to determ ne the taxable portion of the delivery charges:

(1) A percentage based on the entire value of the taxable personal
property conpared to the total value of all tangi ble personal property
in the shipnment; or

(2) A percentage based on the total weight of the taxable tangible
personal property conpared to the total weight of all tangible personal
property in the shipnent.

PART | X. SOURCI NG M TI GATI ON

NEW SECTION. Sec. 901. (1) The legislature finds and decl ares
t hat :

(a) Washington state's participation as a nenber state in the
stream ined sales and use tax agreenent benefits the state, all its
| ocal taxing jurisdictions, and its retailing industry by increasing
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state and | ocal revenues, inproving the state's business climte, and
sinplifying the state's tax structure;

(b) Participation in the streanmined sales and use tax agreenent
requires the adoption of the agreenment's sourcing provisions, which
changes the location in which a retail sale of delivered tangible
personal property occurs from the point of origin to the point of
delivery;

(c) The streamined sales and use tax agreenent's sourcing

provisions wll cause sales and use tax revenues to shift anong | oca
taxing jurisdictions and it is in the best interest of the state and
all its subdivisions to mtigate the adverse effects of adopting the

agreenent's sourcing provision by redistributing on an ongoing basis
sales and use tax revenues from local taxing jurisdictions that gain
revenues to local taxing jurisdictions that | ose revenues;

(d) Revenue shifts anpbng local taxing jurisdictions cannot be

precisely determ ned wi t hout significantly i ncreasi ng t he
adm ni strative burden on the retail industry, which is contrary to the
intent of the streanlined sales and use tax agreenent. Therefore, the
| egi sl ature recognizes that local taxing jurisdictions will not be

conpletely, but only adequately, mtigated for revenue |osses that
result fromthis act.

(2) The legislature intends that the fornul ae devel oped in section
902 of this act have the objective of mtigating, for each negatively
affected local taxing jurisdiction, at |east eighty percent of revenue
| osses that result fromthis act and that higher mtigation be pursued
if it can be achi eved wi t hout conpoundi ng revenue | osses to other | ocal
taxing jurisdictions adversely inpacted by this act.

Sec. 902. RCW 82.14.060 and 1991 c 207 s 3 are each anended to
read as follows:

(1) Except as provided in subsection (3) of this section, nonthly
the state treasurer shall nmake distribution fromthe |ocal sales and
use tax account to the counties, cities, transportation authorities,
and public facilities districts the anount of tax coll ected on behal f
of each taxing authority, less the deduction provided for in RCW
82.14.050. The state treasurer shall nmake the distribution under this
section w thout appropriation.
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(2) I'n the event that any ordinance or resolution inposes a sales
and use tax at a rate in excess of the applicable limts contained
herein, such ordinance or resolution shall not be considered void in
toto, but only with respect to that portion of the rate which is in
excess of the applicable Iimts contained herein.

(3) In order to mtigate potential sales and use tax revenue | osses
from the adoption of the streamlined sales and use tax agreenent's
sourcing provisions, the departnent of revenue, after the operationa
date, shall nonthly, prior to the tine distributions are nade under
subsection (1) of this section, advise the state treasurer to increase
or decrease distributions to the counties, cities, and transportation
authorities from the local sales and use tax account as provided in
subsection (4) of this section. The treasurer shall revise the
distributions accordingly.

(4) Since it is not practical to determ ne precisely the anpunt of
revenue shifted anong |local taxing authorities solely fromsection 501
of this act, the departnent of revenue shall determ ne the increase or
decrease in distributions of taxes inposed under chapter 82.14 RCW
based on formulae the departnent shall develop. The formulae shall be
used to distribute taxes collected by selected retailers from the
county, city, and transportation authority where the consuner receives
delivery of the tangible personal property to the county, city, and
transportation authority where the retail outlet is |ocated,
notw t hst andi ng section 501 of this act. The departnent wll evaluate
and revise the fornulae on an annual basis. In developing the fornul ae
under this subsection (4), the departnent:

(a) Shall include a sanple of persons within select North Anmerican
industry classifications who neke retail sales of tangible persona
property to consuners and that deliver such property from warehouses or
other centralized distribution centers;

(b) May also include in the sanple the twenty | argest persons who
make and deliver retail sales of tangible personal property, as
neasured by volune of taxable retail sales of tangible personal
property, wthin each county, <city, or transportation authority
adversely affected by this act; and

(c) May exclude fromthe sanple persons who nake and deliver retai
sales of tangible personal property when inclusion of that person would
cause another county, city, or transportation authority to incur a
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larger loss of sales and use tax revenues fromthis act than it would
ot herwi se incur absent the provisions of subsections (3) and (4) of
this section.

(5) No county, city, or transportation authority nay receive
increases in distributions that would exceed its actual loss in sales
and use tax revenues resulting fromthis act.

(6) The departnent shall consult with a representative of the
association of Washington cities, a representative of the WAshi ngton
state association of counties, a representative of the WAshington state
transit associ ati on, and counti es, cities, and transportation
authorities negatively inpacted by this act to develop and revise the
formulae in subsection (4) of this section. The rul e-nmaking provisions
of chapter 34.05 RCWdo not apply to this section.

NEW SECTION. Sec. 903. A new section is added to chapter 82.32
RCWto read as foll ows:

(1) For purposes of gathering the data to develop the fornulae in
RCW 82. 14. 060(4), the departnment of revenue after the operational date
may require persons engaging within this state in the business of
making sales at retail to report additional information on a form
prescri bed by the departnent, but no nore than once every six nonths.
The report is due within thirty days of the date that the formis
transmtted to the taxpayer by the departnent of revenue.

(2) If the additional information to be filed by a taxpayer is not
recei ved by the departnent of revenue by the due date, there shall be
assessed a penalty of five hundred dollars if the taxpayer is required
to report and remt sales tax on a quarterly or annual basis, or the
greater of five hundred dollars or one percent of the sales tax
reported on the taxpayer's return due the nonth the request for
additional information is due if the taxpayer is required to report and
remt the sales tax on a nonthly basis.

(3) If the additional information is received by the departnent of
revenue by the due date, the taxpayer shall receive a credit against
the tax due under chapter 82.04 RCW in the amount of five hundred

dol | ars. In no case may a credit earned during one cal endar year be
carried over to be credited against taxes incurred in a subsequent
cal endar year. No refunds may be granted for credits under this
section.

p. 19 SSB 6544



N o ok 0N R

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36

(4) If the departnent of revenue finds that the failure of a
taxpayer to provide the additional information required under this
section by the due date was the result of circunstances beyond the
control of the taxpayer, the departnent of revenue shall waive or
cancel any penalties inposed under this section.

(5) The penalties inposed under this section are in addition to any
ot her penalties authorized by |aw

Sec. 904. RCW82.32.330 and 2000 ¢ 173 s 1 and 2000 ¢ 106 s 1 are
each reenacted and anmended to read as foll ows:

(1) For purposes of this section:

(a) "D sclose" neans to make known to any person in any nmanner
what ever a return or tax information;

(b) "Return" neans a tax or information return or claimfor refund
required by, or provided for or permtted under, the laws of this state
which is filed with the departnment of revenue by, on behalf of, or with
respect to a person, and any anendnent or supplenent thereto, including
supporting schedul es, attachnents, or lists that are suppl enental to,
or part of, the return so filed,

(c) "Tax information” neans (i) a taxpayer's identity, (ii) the
nature, source, or anount of the taxpayer's incone, paynents, receipts,
deductions, exenptions, credits, assets, liabilities, net worth, tax
liability deficiencies, overassessnents, or tax paynents, whether taken
from the taxpayer's books and records or any other source, (iii)
whet her the taxpayer's return was, is being, or will be exam ned or
subject to other investigation or processing, (iv) a part of a witten
determ nation that is not designated as a precedent and disclosed
pursuant to RCW 82.32.410, or a background file docunent relating to a
witten determnation, and (v) other data received by, recorded by,
prepared by, furnished to, or collected by the departnent of revenue
wth respect to the determnation of the existence, or possible
exi stence, of liability, or the anmount thereof, of a person under the
laws of this state for a tax, penalty, interest, fine, forfeiture, or
other inposition, or offense: PROVI DED, That data, material, or
docunents that do not disclose information related to a specific or
identifiable taxpayer do not constitute tax information under this
section. Except as provided by RCW82.32.410, nothing in this chapter
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shall require any person possessing data, material, or docunents nmade
confidential and privileged by this section to delete information from
such data, material, or docunents so as to permt its disclosure;

(d) "State agency" neans every Washington state office, departnent,
di vi sion, bureau, board, comm ssion, or other state agency;

(e) "Taxpayer identity" neans the taxpayer's nane, address,
t el ephone nunber, registration nunber, or any conbination thereof, or
any other information disclosing the identity of the taxpayer; and

(f) "Departnent” means the departnent of revenue or its officer,
agent, enployee, or representative.

(2) Returns and tax information shall be <confidential and
privileged, and except as authorized by this section, neither the
department of revenue nor any other person may disclose any return or
tax i nformation.

(3) The foregoing, however, shall not prohibit the departnent of
revenue from

(a) Disclosing such return or tax information in a civil or
crimnal judicial proceeding or an adm nistrative proceeding:

(i) I'n respect of any tax inposed under the laws of this state if
the taxpayer or its officer or other person |liable under Title 82 RCW
is a party in the proceedi ng; or

(ti) In which the taxpayer about whom such return or tax
information i s sought and anot her state agency are adverse parties in
t he proceedi ng;

(b) Disclosing, subject to such requirenents and conditions as the
director shall prescribe by rules adopted pursuant to chapter 34.05
RCW such return or tax information regarding a taxpayer to such
t axpayer or to such person or persons as that taxpayer may designate in
a request for, or consent to, such disclosure, or to any other person,
at the taxpayer's request, to the extent necessary to conply wth a
request for information or assistance nmade by the taxpayer to such
ot her person: PROVI DED, That tax information not received from the
t axpayer shall not be so disclosed if the director determ nes that such
di scl osure would conprom se any investigation or litigation by any
federal, state, or |ocal governnent agency in connection with the civil
or crimnal liability of the taxpayer or another person, or that such
di scl osure would identify a confidential informant, or that such
disclosure is contrary to any agreenent entered into by the departnent
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that provides for the reciprocal exchange of information wth other
government agencies which agreenment requires confidentiality wth
respect to such information unless such information is required to be
di scl osed to the taxpayer by the order of any court;

(c) Disclosing the nanme of a taxpayer with a deficiency greater
than five thousand dollars and against whom a warrant under RCW
82.32.210 has been either issued or filed and renai ns outstanding for
a period of at l|east ten working days. The departnent shall not be
required to disclose any information under this subsection if a
taxpayer: (i) Has been issued a tax assessnent; (ii) has been issued
a warrant that has not been filed; and (iii) has entered a deferred
paynent arrangenent wth the departnent of revenue and is making
paynments upon such deficiency that will fully satisfy the indebtedness
within twelve nonths;

(d) Disclosing the nane of a taxpayer with a deficiency greater
than five thousand dollars and against whom a warrant under RCW
82.32.210 has been filed with a court of record and renains
out st andi ng;

(e) Publishing statistics so classified as to prevent the
identification of particular returns or reports or itens thereof;

(f) Dy sclosing such return or tax information, for official
purposes only, to the governor or attorney general, or to any state
agency, or to any conmttee or subcommttee of the |egislature dealing
wth matters of taxation, revenue, trade, commerce, the control of
i ndustry or the professions;

(g) Permtting the departnment of revenue's records to be audited
and examned by the proper state officer, his or her agents and
enpl oyees;

(h) Disclosing any such return or tax information to a peace
officer as defined in RCW9A 04. 110 or county prosecuting attorney, for
official purposes. The disclosure may be nmade only in response to a
search warrant, subpoena, or other court order, unless the disclosure
is for the purpose of crimnal tax enforcenent. A peace officer or
county prosecuting attorney who receives the return or tax information
may disclose that return or tax information only for wuse in the
investigation and a related court proceeding, or in the court
proceeding for which the return or tax information originally was
sought ;
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(1) Disclosing any such return or tax information to the proper
officer of the internal revenue service of the United States, the
Canadi an governnment or provincial governnents of Canada, or to the
proper officer of the tax departnent of any state or city or town or
county, for official purposes, but only if the statutes of the United
States, Canada or its provincial governnents, or of such other state or
city or town or county, as the case my be, grants substantially
simlar privileges to the proper officers of this state;

(j) Disclosing any such return or tax information to the Depart nent
of Justice, the Bureau of Alcohol, Tobacco and Firearnms of the
Departnent of the Treasury, the Departnent of Defense, the United
States Custons Service, the Coast Guard of the United States, and the
United States Departnent of Transportation, or any authorized
representative thereof, for official purposes;

(k) Publishing or otherwise disclosing the text of a witten
determ nation designated by the director as a precedent pursuant to RCW
82. 32. 410;

(I') Disclosing, in a manner that is not associated with other tax
informati on, the taxpayer nane, entity type, business address, nmailing
address, revenue tax registration nunbers, North Anerican industry
classification systemor standard industrial classification code of a

taxpayer, and the dates of opening and closing of business. Thi s
subsection shall not be construed as giving authority to the departnent
to give, sell, or provide access to any list of taxpayers for any

commer ci al pur pose;

(m Dysclosing such return or tax information that is also
mai nt ai ned by anot her Washi ngton state or | ocal governnental agency as
a public record available for inspection and copying under the
provi sions of chapter 42.17 RCWor is a docunent naintained by a court
of record not otherw se prohibited from discl osure;

(n) Disclosing such return or tax information to the United States
departnment of agriculture for the |imted purpose of investigating food
stanp fraud by retailers;

(o) Disclosing to a financial institution, escrow conpany, or title
conpany, in connection with specific real property that is the subject
of a real estate transaction, current amounts due the departnent for a
filed tax warrant, judgnent, or |ien against the real property; ((eF))
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(p) Disclosing to a person agai nst whomthe departnent has asserted
liability as a successor under RCW 82.32.140 return or tax information
pertaining to the specific business of the taxpayer to which the person
has succeeded; or

(q) Disclosing to a local jurisdiction which has contracted with
the departnent for the admnistration of its sales and use taxes under
RCW 82.14.050 tax information used to determine the increase or
decrease in the distribution to that local jurisdiction under RCW
82.14. 060.

(4) (a) The departnment nmay di sclose return or taxpayer information
to a person under investigation or during any court or admnistrative
proceedi ng against a person under investigation as provided in this
subsection (4). The disclosure nust be in connection wth the
departnent's official duties relating to an audit, collection activity,
or a civil or crimnal investigation. The disclosure may occur only
when the person under investigation and the person in possession of
data, materials, or docunents are parties to the return or tax
information to be disclosed. The departnment may disclose return or tax
i nformati on such as invoices, contracts, bills, statenents, resale or
exenption certificates, or checks. However, the departnment may not
di sclose general |edgers, sales or <cash receipt journals, check
regi sters, accounts receivable/payable |edgers, general journals,
financial statenents, expert's workpapers, incone tax returns, state
tax returns, tax return workpapers, or other simlar data, materials,
or docunents.

(b) Before disclosure of any tax return or tax information under

this subsection (4), the departnent shal |, through witten
correspondence, informthe person in possession of the data, materials,
or docunments to be disclosed. The correspondence shall «clearly
identify the data, materials, or docunents to be disclosed. The
departnent may not disclose any tax return or tax information under
this subsection (4) wuntil the tine period allowed in (c) of this

subsection has expired or until the court has ruled on any chall enge
brought under (c) of this subsection.

(c) The person in possession of the data, materials, or docunents
to be disclosed by the departnment has twenty days fromthe receipt of
the witten request required under (b) of this subsection to petition
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the superior court of the county in which the petitioner resides for
injunctive relief. The court shall |limt or deny the request of the
departnent if the court determ nes that:

(i) The data, materials, or docunents sought for disclosure are
cunul ative or duplicative, or are obtainable from sonme other source
that is nore convenient, |ess burdensone, or |ess expensive;

(i1) The production of the data, materials, or docunents sought
woul d be unduly burdensone or expensive, taking into account the needs
of the department, the anobunt in controversy, l|imtations on the
petitioner's resources, and the inportance of the issues at stake; or

(ti1) The data, materials, or docunments sought for disclosure
contain trade secret information that, if disclosed, could harm the
petitioner.

(d) The departnment shall reinburse reasonable expenses for the
production of data, materials, or docunents incurred by the person in
possession of the data, materials, or docunents to be discl osed.

(e) Requesting information under (b) of this subsection that may
i ndi cate that a taxpayer is under investigation does not constitute a
di scl osure of tax return or tax information under this section.

(5) Any person acquiring know edge of any return or tax information
in the course of his or her enploynent with the departnent of revenue
and any person acquiring know edge of any return or tax information as
provi ded under subsection (3)(f), (g9), (h), (i), (j), ((er)) (n), or
(gq) of this section, who discloses any such return or tax infornmation
to another person not entitled to know edge of such return or tax
information under the provisions of this section, is gqguilty of a
m sdeneanor. |If the person guilty of such violation is an officer or
enpl oyee of the state, such person shall forfeit such office or
enpl oynent and shall be incapable of holding any public office or
enploynent in this state for a period of two years thereafter

PART X. M SCELLANEQUS PROVI SI ONS

NEW SECTION. Sec. 1001. Section 302 of this act takes effect
when:

(1) The United States congress grants individual states the
authority to inpose sales and use tax collection duties on renote
sellers; or
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(2) It is determned by a court of conpetent jurisdiction, in a
j udgnment not subject to review, that a state can inpose sales and use
tax collection duties on renote sellers.

Sec. 1002. 2003 c 168 s 902 (uncodified) is anended to read as
fol | ows:

(1) If a court of conpetent jurisdiction enters a final judgnment on
the nmerits that is based on federal or state law, is no | onger subject
to appeal, and substantially limts or inpairs the essential elenents
of P.L. 106-252, 4 U S.C. Secs. 116 through 126, or chapter 67, Laws of
2002, then chapter 67, Laws of 2002 is null and void in its entirety,
except as provided in subsection (2) of this section.

(2) ((H—the—contingeney—+n——subsection—{H—olthis—secti-onocecurs—
secton—502—chapter—168—Laws—of—2003—+s—nub—and—void) ) Subsection

(1) of this section does not apply to section 7, chapter 67, Laws of
2002 on or after April 1, 2005.

NEW SECTION. Sec. 1003. Part headings used in this act are not
any part of the |aw.

NEW SECTION. Sec. 1004. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

~-- END ---
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