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SECOND ENGROSSED SECOND SUBSTI TUTE HOUSE BI LL 1338

Passed Legislature - 2003 1st Special Session

St ate of WAshi ngt on 58th Legislature 2003 Regul ar Sessi on
By House Commttee on Appropriations (originally sponsored by
Representatives Linville, Kirby, Lantz, Rockefeller, Shabro, Jarrett,
Gant, Quall, Hunt, Delvin, Willace, Wods, Benson, Mrris and

Conway; by request of Governor Locke)

READ FI RST TI ME 03/ 10/ 03.

AN ACT Relating to certainty and flexibility of nmunicipal water
rights and efficient use of water; anmendi ng RCW 90. 03. 015, 90.03. 260,
90. 03. 386, 90.03.330, 90.48.495, 90.48.112, 90.46.120, and 70. 119A. 110;
adding new sections to chapter 90.03 RCW adding a new section to
chapter 70.119A RCW adding a new section to chapter 43.20 RCW adding
a new section to chapter 90.82 RCW and adding a new section to chapter
90. 54 RCW

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW90.03.015 and 1987 ¢ 109 s 65 are each anended to read
as follows:

((As—dsed—+nthis——echapter)) The definitions in this section apply
t hroughout this chapter unless the context clearly requires otherw se.

(1) "Departnent" neans the departnment of ecology((+)).

(2) "Director" means the director of ecol ogy((:—and)).

(3) "Municipal water supplier” neans an entity that supplies water
for municipal water supply purposes.

(4) "Municipal water supply purposes" neans a beneficial use of
wat er : (a) For residential purposes through fifteen or nore
residential service connections or for providing residential use of

p. 1 2E2SHB 1338. SL
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water for a nonresidential population that is, on average, at |east
twenty-five people for at least sixty days a year; (b) for governnental
or governnmental proprietary purposes by a city, town, public utility
district, county, sewer district, or water district; or (c) indirectly
for the purposes in (a) or (b) of this subsection through the delivery
of treated or raw water to a public water system for such use. | f
water is beneficially used under a water right for the purposes listed
in (a), (b), or (c) of this subsection, any other beneficial use of
wat er under the right generally associated with the use of water within
a municipality is also for "municipal water supply purposes,”

including, but not Jlimted to, beneficial wuse for comercial

industrial, irrigation of parks and open spaces, institutional,
| andscaping, fire flow, water system mai ntenance and repair, or rel ated
purposes. |If a governnental entity holds a water right that is for the

purposes listed in (a), (b)Y, or (c) of this subsection, its use of
water or its delivery of water for any other beneficial use generally
associated with the use of water within a nunicipality is also for

"muni ci pal water supply purposes," including, but not limted to,
beneficial use for commercial, industrial, irrigation of parks and open
spaces, institutional, |andscaping, fire flow, water systemnmnintenance

and repair, or related purposes.

(5) "Person" neans any firm association, water users' association,
corporation, irrigation district, or municipal corporation, as well as
an i ndi vi dual .

NEW SECTION. Sec. 2. A new section is added to chapter 90.03 RCW
to read as foll ows:

Beneficial uses of water under a nunicipal water supply purposes
water right may include water withdrawn or diverted under such a right
and used for:

(1) Uses that benefit fish and wldlife, water quality, or other
i nstreamresources or related habitat val ues; or

(2) Uses that are needed to inplenent environnental obligations
called for by a watershed plan approved under chapter 90.82 RCW or a
conpr ehensi ve wat ershed plan adopted under RCW 90.54.040(1) after the
effective date of this section, a federally approved habitat
conservation plan prepared in response to the listing of a species as
bei ng endangered or threatened under the federal endangered species

2E2SHB 1338. SL p. 2
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act, 16 U S.C. Sec. 1531 et seq., a hydropower |icense of the federal
energy regulatory comm ssion, or a conprehensive irrigation district
managenent pl an.

NEW SECTION. Sec. 3. A new section is added to chapter 90.03 RCW
to read as foll ows:

When requested by a nunicipal water supplier or when processing a
change or anendnent to the right, the departnent shall anend the water
right docunents and related records to ensure that water rights that
are for nmunicipal water supply purposes, as defined in RCW 90.03. 015,
are correctly identified as being for nunicipal water supply purposes.
This section authorizes a water right or portion of a water right held
or acquired by a municipal water supplier that is for nunicipal water
supply purposes as defined in RCW 90.03.015 to be identified as being
a water right for municipal water supply purposes. However, it does
not authorize any other water right or other portion of a right held or
acquired by a nunicipal water supplier to be so identified w thout the
approval of a change or transfer of the right or portion of the right
for such a purpose.

Sec. 4. RCW90.03.260 and 1987 ¢ 109 s 84 are each anended to read
as follows:

(1) Each application for permt to appropriate water shall set
forth the name and post office address of the applicant, the source of
wat er supply, the nature and anount of the proposed use, the tine
during which water wll be required each year, the location and
description of the proposed ditch, canal, or other work, the tinme
wi thin which the conpletion of the construction and the tinme for the
conplete application of the water to the proposed use.

(2) I'f for agricultural purposes, ((+)) the application shall give
the | egal subdivision of the land and the acreage to be irrigated, as
near as may be, and the anmount of water expressed in acre feet to be
supplied per season. |If for power purposes, it shall give the nature
of the works by neans of which the power is to be devel oped, the head
and anount of water to be utilized, and the uses to which the power is
to be applied.

(3) If for construction of a reservoir, ((+)) the application

p. 3 2E2SHB 1338. SL
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shall give the height of the dam the capacity of the reservoir, and
the uses to be made of the inpounded waters.

(4) If for community or nultiple donestic water supply, the
application shall give the projected nunber of service connections
sought to be served. However, for a nmunicipal water supplier that has
an_approved water system plan under chapter 43.20 RCW or an approva
from the departnment of health to serve a specified nunber of service
connections, the service connection fiqure in the application or any
subsequent water right docunent is not an attribute limting exercise
of the water right as long as the nunber of service connections to be
served under the right is consistent with the approved water system
plan or specified nunber.

(5) If for nmunicipal water supply, ((+)) the application shal
give the present population to be served, and, as near as may be
estimated, the future requirenent of the nunicipality. However, for a
nmuni ci pal water supplier that has an approved water system plan under
chapter 43.20 RCWor an approval fromthe departnent of health to serve
a specified nunber of service connections, the population figures in
the application or any subsequent water right docunent are not an
attribute limting exercise of the water right as long as the
popul ation to be provided water under the right is consistent with the
approved water system plan or specified nunber.

(6) If for mning purposes, ((++)) the application shall give the
nature of the mnes to be served and the nethod of supplying and
utilizing the water; also their location by |egal subdivisions.

(7) Al applications shall be acconpanied by such nmaps and
drawi ngs, in duplicate, and such other data, as may be required by the
departnent, and such acconpanyi ng data shall be considered as a part of
t he application.

Sec. 5. RCW90.03.386 and 1991 ¢ 350 s 2 are each anended to read
as follows:

(1) Wthin service areas established pursuant to chapter((s)) 43. 20
((and)) or 70.116 RCW the departnent of ecology and the departnent of
health shall coordi nate approval procedures to ensure conpliance and
consistency with the approved water system plan or snmall water system
nmanagenment program

2E2SHB 1338. SL p. 4
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(2) The effect of the departnent of health's approval of a planning
or engineering docunent that describes a nunicipal water supplier's
service area under chapter 43.20 RCW or the local legislative
authority's approval of service area boundaries in accordance wth
procedures adopted pursuant to chapter 70.116 RCW is that the place of
use of a surface water right or ground water right used by the supplier
includes any portion of the approved service area that was not
previously within the place of use for the water right if the supplier
is in conpliance with the terns of the water systemplan or small water
system rmanagenent program i ncl udi ng t hose r egar di ng wat er
conservation, and the alteration of the place of use is not
inconsistent, regarding an area added to the place of use, with: Any
conprehensive plans or devel opnent requlations adopted under chapter
36. 70A RCW any ot her applicabl e conprehensive plan, |and use plan, or
devel opnent requlation adopted by a city, town, or county; or any
wat ershed plan approved under chapter 90.82 RCW or a conprehensive
wat ershed pl an adopted under RCW 90.54.040(1) after the effective date
of this section, if such a watershed plan has been approved for the
ar ea.

(3) A nmunicipal water supplier nust inplenent cost-effective water
conservation in accordance with the requirenents of section 7 of this
act as part of its approved water system plan or snmall water system
managenent program In preparing its reqular water system pl an update,
a nunicipal water supplier wth one thousand or nore service
connections nust describe: (a) The projects, technol ogies, and other
cost-effective nmeasures that conprise its water conservation program
(b) inprovenents in the efficiency of water system use resulting from
inplenentation of its conservation programover the previous six years;
and (c) projected effects of delaying the use of existing inchoate
rights over the next six years through the addition of further cost-
effective water conservation neasures before it may divert or wthdraw
further amounts of its inchoate right for beneficial use. When
establishing or extending a surface or ground water right construction
schedule under RCW 90. 03. 320, the departnent nust take into
consideration the public water system s use of conserved water.

Sec. 6. RCW 90. 03. 330 and 1987 c 109 s 89 are each anmended to read
as foll ows:

p. 5 2E2SHB 1338. SL
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(1) Upon a showng satisfactory to the departnent that any
appropriation has been perfected in accordance with the provisions of
this chapter, it shall be the duty of the departnent to issue to the
applicant a certificate stating such facts in a formto be prescribed
by ((bh) the director, and such certificate shall thereupon be
recorded with the departnent. Any original water right certificate
issued, as provided by this chapter, shall be recorded with the
departnment and thereafter, at the expense of the party receiving the
sane, be transmitted by the departnent ((tranrsmtted)) to the county
auditor of the county or counties where the distributing systemor any
part thereof is |located, and be recorded in the office of such county
auditor, and thereafter be transmtted to the owner thereof.

(2) Except as provided for the issuance of certificates under RCW
90.03.240 and for the issuance of certificates follow ng the approval
of a change, transfer, or anendnent under RCW 90.03.380 or 90.44.100,
the departnent shall not revoke or dimnish a certificate for a surface
or ground water right for nmunicipal water supply purposes as defined in
RCW90. 03. 015 unless the certificate was issued with mnisterial errors
or was obtained through m srepresentation. The departnent may adj ust
such a certificate under this subsection if mnisterial errors are
di scovered, but only to the extent necessary to correct the mnisterial
errors. The departnment may dimnish the right represented by such a
certificate if the certificate was obtained through a m srepresentati on
on the part of the applicant or permt holder, but only to the extent
of the m srepresentation. The authority provided by this subsection
does not include revoking, dimnishing, or adjusting a certificate
based on any change in policy regarding the issuance of such
certificates that has occurred since the certificate was issued. This
subsection may not be construed as providing any authority to the
departnent to revoke, dimnish, or adjust any other water right.

(3) This subsection applies to the water right represented by a
water right certificate issued prior to the effective date of this
section for nunicipal water supply purposes as defined in RCW90.03. 015
where the certificate was issued based on an adm nistrative policy for
i ssuing such certificates once works for diverting or wthdraw ng and
distributing water for nunicipal supply purposes were constructed
rather than after the water had been placed to actual beneficial use.
Such a water right is a right in good standing.

2E2SHB 1338. SL p. 6
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(4) After the effective date of this section, the departnment nust
issue a new certificate under subsection (1) of this section for a
water right represented by a water right permt only for the perfected
portion of a water right as denonstrated through actual beneficial use
of water.

NEW SECTION. Sec. 7. A new section is added to chapter 70.119A
RCWto read as foll ows:

(1) It is the intent of the legislature that the departnent
establish water wuse efficiency requirenents designed to ensure
efficient use of water while maintaining water system financial
viability, inproving affordability of supplies, and enhancing system
reliability.

(2) The requirenents of this section shall apply to all munici pal
wat er suppliers and shall be tailored to be appropriate to systemsi ze,
forecasted system denand, and system supply characteristics.

(3) For the purposes of this section:

(a) Wt er use efficiency i ncl udes conservation pl anni ng
requi renents, water distribution system |eakage standards, and water
conservation performance reporting requirenents; and

(b) "Municipal water supplier”™ and "nunicipal water supply
pur poses” have the neanings provi ded by RCW 90. 03. 015.

(4) To acconplish the purposes of this section, the departnment
shal | adopt rules necessary to inplenment this section by Decenber 31,
2005. The departnent shall:

(a) Develop conservation planning requirenents that ensure
muni ci pal water suppliers are: (i) Inplenenting prograns to integrate
conservation with water system operation and managenent; and (ii)
identifying how to appropriately fund and inplenent conservation
activities. Requirenents shall apply to the conservation el enent of
wat er system plans and snall water system managenent prograns devel oped

pursuant to chapter 43.20 RCW In establishing the conservation
pl anning requirenments the departnent shall review the current
departnment conservation planning guidelines and include those el enents
that are appropriate for rule. Conservation planning requirenents
shall include but not be [imted to:

(A) Selection of cost-effective neasures to achieve a systems

p. 7 2E2SHB 1338. SL
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wat er conservati on objectives. Requirenents shall allow the nmunici pal
water supplier to select and schedule inplenentation of the best
met hods for achieving its conservation objectives;

(B) Evaluation of the feasibility of adopting and inplenenting
water delivery rate structures that encourage water conservation;

(© Evaluation of each systems water distribution system | eakage
and, if necessary, identification of steps necessary for achieving
wat er distribution systeml| eakage standards devel oped under (b) of this
subsecti on;

(D) Collection and reporting of water consunption and source
production and/or water purchase data. Data collection and reporting
requi renents shall be sufficient to identify water use patterns anong
utility custonmer classes, where applicable, and evaluate the
ef fectiveness of each systenis conservation program Requi renent s,
i ncluding reporting frequency, shall be appropriate to system size and
conplexity. Reports shall be available to the public; and

(E) Establishnment of m nimumrequirenents for water demand forecast
nmet hodol ogi es such that demand forecasts prepared by nunicipal water
suppliers are sufficient for use in determ ning reasonably anti ci pated
future water needs;

(b) Devel op water distribution system | eakage standards to ensure
that nmunicipal water suppliers are taking appropriate steps to reduce
wat er system | eakage rates or are maintaining their water distribution
systens in a condition that results in | eakage rates in conpliance with
t he standards. Limts shall be developed in terns of percentage of
total water produced and/or purchased and shall not be |lower than ten
percent. The departnment may consider alternatives to the percentage of
total water supplied where alternatives provide a better evaluation of
the water system s | eakage performance. The departnent shall institute
a graduated system of requirenents based on levels of water system
| eakage. A nunicipal water supplier shall select one or nore contro
nmet hods appropriate for addressing | eakage in its water system

(c) Establish mnimum requirements for water conservation
performance reporting to assure that nunicipal water suppliers are
regul arly eval uati ng and reporting their wat er conservation
performance. The objective of setting conservation goals is to enhance
the efficient use of water by the water system custoners. Perfornmance
reporting shall include:

2E2SHB 1338. SL p. 8
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(1) Requirenents that nunicipal water suppliers adopt and achieve

wat er conservation goals. The el ected governing board or governing
body of the water system shall set water conservation goals for the
system In setting water conservation goals the water supplier may

consi der historic conservation performnce and conservati on i nvest nent,
custoner base denographics, regional climte variations, forecasted
demand and system supply characteristics, system financial viability,
system reliability, and affordability of water rates. Conservati on
goal s shall be established by the nunicipal water supplier in an open
public forum

(i1) Requirenments that the nunicipal water supplier adopt schedul es
for i npl ementing conservation program elenents and achieving
conservation goals to ensure that progress is being nmade toward adopt ed
conservation goals;

(tit) A reporting system for regular reviews of conservation

performance against adopted goals. Performance reports shall be
available to custoners and the public. Requi renents, including
reporting frequency, shall be appropriate to system size and
conpl exi ty;

(tv) Requirenents that any system not neeting its water
conservation goals shall develop a plan for nodifying its conservation
program to achieve its goals along wth procedures for reporting
performance to the departnent;

(v) If a municipal water supplier determnes that further
reductions in consunption are not reasonably achievable, it shall
identify how current consunption levels will be maintained;

(d) Adopt rules that, to the maxinmum extent practical, utilize
exi sting nmechanisns and sinplified procedures in order to mnimze the
cost and conplexity of inplenentation and to avoid pl aci ng unreasonabl e
financial burden on smaller nunicipal systens.

(5) The departnment shall establish an advisory conmttee to assi st

the departnment in developing rules for water use efficiency. The
advisory conmmttee shall include representatives from public water
system custoners, environnmental interest groups, business interest
groups, a representative cross-section of municipal water suppliers, a
water utility conservation professional, tribal governnents, the
departnment of ecology, and any other nenbers determ ned necessary by
the departnent. The departnment may use the water supply advisory

p. 9 2E2SHB 1338. SL
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commttee created pursuant to RCW70. 119A 160 augnented wi th additi onal
partici pants as necessary to conply with this subsection to assist the
departnent in devel opi ng rul es.

(6) The departnent shall provide technical assistance upon request
to nunicipal water suppliers and |ocal governnents regarding water
conservation, which nmay include developnent of best managenent
practices for water conservation progranms, conservation |andscape
ordi nances, conservation rate structures for public water systens, and
general public education prograns on water conservation.

(7) To ensure conpliance with this section, the departnent shal
establish a conpliance process that incorporates a graduated approach
enploying the full range of conpliance nechanisns available to the
depart nent.

(8) Prior to conpletion of rule making required in subsection (4)
of this section, nunicipal water suppliers shall continue to neet the
exi sting conservation requirenents of the departnent and shall conti nue
to inplenent their current water conservation prograns.

NEW SECTION. Sec. 8. A new section is added to chapter 43.20 RCW
to read as foll ows:

In approving the water system plan of a public water system the
departnent shall ensure that water service to be provided by the system
under the plan for any new industrial, commercial, or residential use

is consistent with the requirenents of any conprehensive plans or
devel opnent regul ati ons adopted under chapter 36. 70A RCW or any ot her
appl i cabl e conprehensi ve plan, |and use plan, or devel opnent regul ati on
adopted by a city, town, or county for the service area. A nunicipa
water supplier, as defined in RCW 90.03.015, has a duty to provide
retail water service within its retail service area if: (1) Its
service can be available in a tinely and reasonable manner; (2) the
muni ci pal water supplier has sufficient water rights to provide the
service; (3) the nunicipal water supplier has sufficient capacity to
serve the water in a safe and reliable manner as determ ned by the
departnent of health; and (4) it is consistent wwth the requirenents of
any conprehensive plans or developnent regulations adopted under
chapter 36. 70A RCWor any ot her applicabl e conprehensive plan, | and use
pl an, or devel opnent regul ati on adopted by a city, town, or county for

2E2SHB 1338. SL p. 10
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the service area and, for water service by the water utility of a city
or town, wth the utility service extension ordinances of the city or
t own.

NEW SECTION. Sec. 9. A new section is added to chapter 90.82 RCW
to read as foll ows:

(1) The timelines and interim mlestones in a detailed
i npl enmentation plan required by section 3, chapter . . . (Engrossed
Second Substitute House Bill No. 1336), Laws of 2003 nust address the
pl anned future use of existing water rights for nunicipal water supply
pur poses, as defined in RCW90. 03. 015, that are inchoate, including how
these rights will be used to neet the projected future needs identified
in the watershed plan, and how the use of these rights wll be
addressed when inplenenting instreamflow strategies identified in the
wat er shed pl an.

(2) The watershed planning unit or other authorized |ead agency
shall ensure that holders of water rights for nunicipal water supply
purposes not currently in use are asked to participate in defining the
tinmelines and interim mlestones to be included in the detailed
i npl enent ati on pl an.

(3) The departnent of health shall annually conpile a list of water
system pl ans and plan updates to be reviewed by the departnent during
the comng year and shall consult with the departnents of comunity,
trade, and econom c devel opnent, ecology, and fish and wildlife to:
(a) ldentify watersheds where further coordination is needed between
wat er system pl anning and | ocal watershed planning under this chapter;
and (b) develop a work plan for conducting the necessary coordi nation.

NEW SECTION. Sec. 10. A new section is added to chapter 90.54 RCW
to read as foll ows:

The departnent shall prioritize the expenditure of funds and ot her
resources for prograns related to streanflow restoration in watersheds
where the exercise of inchoate water rights may have a | arger effect on
streanfl ows and ot her water uses.

Sec. 11. RCW 90.48.495 and 1989 c¢ 348 s 10 are each anended to
read as foll ows:
The departnent of ecology shall require sewer plans to include a

p. 11 2E2SHB 1338. SL
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di scussion of water conservation neasures considered or underway that
would reduce flows to the sewerage system and an analysis of their
anticipated i npact on public sewer service and treatnent capacity.

Sec. 12. RCWO90.48.112 and 1997 c 444 s 9 are each anended to read
as follows:

The evaluation of any plans submtted under RCW 90.48.110 nust
i ncl ude consideration of opportunities for the use of reclained water
as defined in RCW 90.46.010. Wastewater plans submtted under RCW
90.48.110 nust include a statenent describing how applicable
reclamation and reuse elenents will be coordinated as required under
RCW 90. 46. 120( 2) .

Sec. 13. RCWO90.46.120 and 1997 c 444 s 1 are each anended to read
as follows:

(1) The owner of a wastewater treatment facility that is reclaimng
water with a permt issued under this chapter has the exclusive right
to any reclainmed water generated by the wastewater treatnent facility.
Use and distribution of the reclaimed water by the owner of the
wastewater treatnent facility is exenpt fromthe permt requirenents of
RCW90. 03. 250 and 90. 44. 060. Revenues derived fromthe recl ai ned water
facility shall be used only to offset the cost of operation of the
wastewater wutility fund or other applicable source of systemw de
f undi ng.

(2) If the proposed use or uses of reclainmed water are intended to
augnent or replace potable water supplies or create the potential for
t he devel opnent of additional potable water supplies, such use or uses
shall be considered in the devel opnent of the regional water supply
pl an or pl ans addressi ng potabl e water supply service by multiple water
purveyors. The owner of a wastewater treatnent facility that proposes
to reclaimwater shall be included as a participant in the devel opnent
of such regional water supply plan or plans.

(3) Where opportunities for the use of reclained water exi st within
the period of tine addressed by a water supply plan or coordinated
wat er system plan devel oped under chapter 43.20 or 70.116 RCW these
plans nust be devel oped and coordinated to ensure that opportunities
for reclainmed water are evaluated. The requirenents of this subsection

2E2SHB 1338. SL p. 12
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(3) do not apply to water system pl ans devel oped under chapter 43.20
RCWfor utilities serving |less than one thousand servi ce connections.

NEW SECTION. Sec. 14. A new section is added to chapter 90. 03 RCW
to read as foll ows:

(1) An unperfected surface water right for nunicipal water supply
pur poses or a portion thereof held by a nmunicipal water supplier may be
changed or transferred in the sane manner as provided by RCW90. 03. 380
for any purpose if:

(a) The supplier is in conpliance with the terns of an approved
water system plan or small water system managenent program under
chapter 43.20 or 70.116 RCW that applies to the supplier, including
t hose regardi ng water conservati on;

(b) Instream flows have been established by rule for the water
resource inventory area, as established in chapter 173-500 WAC as it
exists on the effective date of this section, that is the source of the
wat er for the transfer or change;

(c) A watershed plan has been approved for the water resource
inventory area referred to in (b) of this subsection under chapter
90.82 RCW and a detailed inplenentation plan has been conpleted that
satisfies the requirenents of section 3, chapter . . ., Laws of 2003
(section 3, Engrossed Second Substitute House Bill No. 1336) or a
wat ershed plan has been adopted after the effective date of this
section for that water resource inventory area under RCW 90.54.040(1)
and a detailed inplenentation plan has been conpleted that satisfies
the requirenents of section 3, chapter . . ., Laws of 2003 (section 3,
Engrossed Second Substitute House Bill No. 1336); and

(d) Streamflows that satisfy the instreamflows referred to in (b)
of this subsection are net or the mlestones for satisfying those
instream flows required under (c) of this subsection are being net.

(2) If the criteria listed in subsection (1)(a) through (d) of this
section are not satisfied, an unperfected surface water right for
muni ci pal water supply purposes or a portion thereof held by a
muni ci pal water supplier may nonet hel ess be changed or transferred in
the same manner as provided by RCW90.03.380 if the change or transfer
iSs:

(a) To provide water for an instreamfl ow requirenent that has been
establ i shed by the departnent by rule;

p. 13 2E2SHB 1338. SL
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(b) Subject to stream flow protection or restoration requirenents
contained in: A federally approved habitat conservation plan under the
federal endangered species act, 16 U S C. Sec. 1531 et seq., a
hydropower |icense of the federal energy regulatory comm ssion, or a
wat er shed agreenent established under section 16 of this act;

(c) For a water right that is subject to instreamflow requirenents
or agreenents wth the departnent and the change or transfer is also
subject to those instreamflow requirenents or agreenents; or

(d) For resolving or alleviating a public health or safety
energency caused by a failing public water supply system currently
providing potable water to existing users, as such a system is
described in section 15 of this act, and if the change, transfer, or
amendnent is for correcting the actual or anticipated cause or causes
of the public water system failure. | nadequate water rights for a
public water systemto serve existing hookups or to accommopdate future
popul ation growh or other future uses do not constitute a public
health or safety energency.

(3) If the recipient of water under a change or transfer authorized
by subsection (1) of this section is a water supply system the
receiving system nust also be in conpliance with the terns of an
approved water system plan or small water system managenent program
under chapter 43.20 or 70.116 RCWthat applies to the system including
t hose regardi ng water conservation.

(4) The departnment nust provide notice to affected tribes of any
transfer or change proposed under this section.

NEW SECTION. Sec. 15. A new section is added to chapter 90. 03 RCW
to read as foll ows:

To be considered a failing public water system for the purposes of
section 14 of this act, the departnent of health, in consultation with
the departnent and the [ ocal health authority, nmust nmake a
determ nation that the system neets one or nore of the follow ng
condi tions:

(1) A public water system has failed, or is in danger of failing
within two years, to neet state board of health standards for the
delivery of potable water to existing users in adequate quantity or
quality to neet basic human drinking, cooking, and sanitation needs or
to provide adequate fire protection flows;

2E2SHB 1338. SL p. 14
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(2) The current water source has failed or will fail so that the
public water system is or wll becone incapable of exercising its
exi sting water rights to neet existing needs for drinking, cooking, and
sanitation purposes after all reasonabl e conservation efforts have been
i npl enent ed; or

(3) A change in source is required to neet drinking water quality
standards and avoid unreasonable treatnment costs, or the state
departnment of health determnes that the existing source of supply is
unaccept abl e for human use.

NEW SECTION. Sec. 16. A new section is added to chapter 90. 03 RCW
to read as foll ows:

(1) On a pilot project basis, the departnent may enter into a
wat er shed agreenent wth one or nore nunicipal water suppliers in water
resource inventory area nunber one to neet the objectives established
in a water resource managenent program approved or being devel oped
under chapter 90.82 RCWw th the consent of the initiating governnents
of the water resource inventory area. The termof an agreenent nay not
exceed ten years, but the agreenent nay be renewed or anended upon
agreenent of the parties.

(2) A watershed agreenent nust be consistent wth:

(a) Growmh managenent plans devel oped under chapter 36.70A RCW
where these plans are adopted and in effect;

(b) Water supply plans and small water system nmanagenent prograns
approved under chapter 43.20 or 70.116 RCW

(c) Coordinated water supply plans approved under chapter 70.116
RCW and

(d) Wwater use efficiency and conservation requirenents and
standards established by the state departnment of health or such
requi renents and standards as are provided in an approved watershed
pl an, whi chever are the nore stringent.

(3) A watershed agreenent nust:

(a) Require the public water system operated by the participating
muni ci pal water supplier to neet obligations under the watershed plan;

(b) Establish perfornmance neasures and tinelines for nmeasures to be
conpl et ed;

(c) Provide for nonitoring of stream flows and netering of water
use as needed to ensure that the terns of the agreenent are net; and
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(d) Require annual reports from the water users regarding
performance under the agreenent.

(4) As needed to inplenent watershed agreenent activities, the
departnent may provide or receive funding, or both, under its existing
aut horities.

(5) The departnment nust provide opportunity for public review of a
proposed agreenent before it is executed. The departnent nust nake
proposed and executed wat er shed agreenents and annual reports avail abl e
on the departnent's internet web site.

(6) The departnent must consult with affected | ocal governnents and
the state departnments of health and fish and wildlife before executing
an agreenent.

(7) Before executing a watershed agreenent, the departnent nust
conduct a governnment-to-governnent consultation with affected triba
governments. The munici pal water suppliers operating the public water
systens that are proposing to enter into the agreenents nust be invited
to participate in the consultations. During these consultations, the
departnment and the nmunicipal water suppliers shall explore the
potential interest of the tribal governments or governnents in
participating in the agreenent.

(8) Any person aggrieved by the departnent's failure to satisfy the
requi renents in subsection (3) of this section as enbodied in the
departnent's decision to enter into a watershed agreenent under this
section may, within thirty days of the execution of such an agreenent,
appeal the departnent's decision to the pollution control hearings
board under chapter 43.21B RCW

(9) Any projects inplenented by a nunicipal water system under the
terms of an agreenent reached under this section may be continued and
mai nt ai ned by the nunicipal water systemafter the agreenent expires or
is termnated as long as the conditions of the agreenment under which
they were inplenmented continue to be net.

(10) Before Decenber 31, 2003, and Decenber 31, 2004, the
departnment nust report to the appropriate commttees of the | egislature
the results of the pilot project provided for in this section. Based
on the experience of the pilot project, the departnment nust offer any
suggested changes in law that would inprove, facilitate, and maxim ze
the inplenentati on of watershed plans adopted under this chapter.

2E2SHB 1338. SL p. 16
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NEW SECTION. Sec. 17. A new section is added to chapter 90. 03 RCW
to read as foll ows:

The departnent may not enter into new watershed agreenents under
section 16 of this act after July 1, 2008. This section does not apply
to the renewal of agreenents in effect prior to that date.

Sec. 18. RCW 70.119A. 110 and 1991 ¢ 304 s 5 are each anmended to
read as foll ows:

(1) No person may operate a group A public water systemunl ess the
person first submts an application to the departnent and receives an
operating permt as provided in this section. A new application nust
be submtted upon any change in ownership of the system Any person
operating a public water system on July 28, 1991, nay continue to
operate the systemuntil the departnent takes final action, including
any tinme necessary for a hearing under subsection (3) of this section,
on a permt application submtted by the person operating the system
under the rules adopted by the departnent to inplenent this section.

(2) The departnent may require that each application include the
information that is reasonable and necessary to determne that the
system conplies wth applicable standards and requirenents of the
federal safe drinking water act, state law, and rules adopted by the
departnent or by the state board of health.

(3) Following its review of the application, its supporting
material, and any information received by the departnent in its
investigation of the application, the departnent shall issue or deny
the operating permt. The departnment shall act on initial permt
applications as expeditiously as possible, and shall in all cases

either grant or deny the application within one hundred twenty days of
recei pt of the application or of any supplenental information required
to conplete the application. The applicant for a permt shall be
entitled to file an appeal in accordance with chapter 34.05 RCWif the
departnent denies the initial or subsequent applications or inposes
condi tions or requirenents upon the operator. Any operator of a public
wat er systemthat requests a hearing may continue to operate the system
until a decision is issued after the hearing.

(4) At the time of initial permt application or at the tine of
permt renewal the departnent nmay inpose such permt conditions,
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requi renents for system inprovenents, and conpliance schedules as it
determ nes are reasonabl e and necessary to ensure that the systemw ||
provide a safe and reliable water supply to its users.

(5) Operating permts shall be issued for a term of one year, and
shal | be renewed annual ly, unless the operator fails to apply for a new
permt or the departnent finds good cause to deny the application for
renewal .

(6) Each application shall be acconpanied by an annual fee as
fol | ows:

(a) The annual fee for public water supply systens serving fifteen
to forty-nine service connections shall be twenty-five dollars.

(b) The annual fee for public water supply systens serving fifty to
three thousand three hundred thirty-three service connections shall be
based on a uniform per service connection fee of one dollar and fifty
cents per service connection.

(c) The annual fee for public water supply systens serving three
thousand three hundred thirty-four to fifty-three thousand three
hundred thirty-three service connections shall be based on a uniform
per service connection fee of one dollar and fifty cents per service
connection plus ten cents for each service connection in excess of
three thousand three hundred thirty-three service connections.

(d) The annual fee for public water supply systens serving fifty-
three thousand three hundred thirty-four or nore service connections
shall be ten thousand doll ars.

(e) In addition to the fees wunder (a) through (d) of this
subsection, the departnent nay charge an additional one-tinme fee of
five dollars for each service connection in a new water system

(f) Until June 30, 2007, in addition to the fees under (a) through
(e) of this subsection, the departnent nay charge nunicipal water
suppliers, as defined in RCW 90.03.015, an additional annual fee
equivalent to twenty-five cents for each residential service connection
for the purpose of funding the water conservation activities in section
7 of this act.

(7) The departnment may phase-in the inplenmentation for any group of
systens provided the schedule for inplenentation is established by
rule. Prior to inplenenting the operating permt requirenment on water
systens having less than five hundred service connections, the
departnment shall forma commttee conposed of persons operating these
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systens. The commttee shall be conposed of the departnent of health,
two operators of water systens having under one hundred connections,
two operators of water systens having between one hundred and two
hundred service connections, two operators of water systens having
between two hundred and three hundred service connections, two
operators of water systens having between three hundred and four
hundred service connections, two operators of water systens having
between four hundred and five hundred service connections, and two
county public health officials. The nmenbers shall be chosen from
different geographic regions of the state. This commttee shall
devel op draft rules to inplenent this section. The draft rules wll
then be subject to the rule-making procedures in accordance wth
chapter 34.05 RCW

(8) The departnent shall notify existing public water systens of
the requirenments of RCW 70. 119A. 030, 70.119A. 060, and this section at
| east one hundred twenty days prior to the date that an application for
a permt is required pursuant to RCW70. 119A 030, 70.119A 060, and this
section.

(9) The departnent shall issue one operating permt to any approved
satellite systemnanagenent agency. Operating permt fees for approved
satellite system managenent agenci es shall be one dollar per connection
per year for the total nunber of connections under the nanagenent of
the approved satellite agency. The departnent shall define by rule the
meaning of the term "satellite system nmanagenent agency." If a
statutory definition of this term exists, then the departnent shal
adopt by rule a definition consistent with the statutory definition.

(10) For purposes of this section, "group A public water systent
and "systeni nean those water systens with fifteen or nore service
connections, regardless of the nunber of people; or a systemserving an
average of twenty-five or nore people per day for sixty or nore days
within a calendar vyear, regardless of the nunber of service
connecti ons.

NEW SECTION. Sec. 19. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
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1 persons or circunstances is not affected.

Passed by the House June 5, 2003.

Passed by the Senate June 10, 2003.

Approved by the Governor June 20, 2003.

Filed in Ofice of Secretary of State June 20, 2003.
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