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ENGROSSED SUBSTI TUTE SENATE BI LL 5889

AS AMENDED BY THE HOUSE
Passed Legislature - 2003 Regul ar Session
St ate of WAshi ngt on 58th Legislature 2003 Regul ar Sessi on

By Senate Conmttee on Agriculture (originally sponsored by Senators
Swecker and Rasnussen)

READ FI RST TI ME 03/ 05/ 03.

AN ACT Relating to animal feeding operations; anmending RCW
90. 64. 030, 90.64.120, 90.64. 150, and 90.48. 260; adding a new section to
chapter 90.64 RCW creating new sections; providing an effective date;
provi di ng an expiration date; and declaring an energency.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. A livestock nutrient nanagenent programis
essential to ensuring a healthy and productive livestock industry in
Washi ngton state. The goal of the program nust be to provide clear
gui dance to livestock farns as to their responsibilities under state
and federal law to protect water quality while maintaining a healthy
business climte for these farns. The program should devel op
reasonabl e financial assistance resources, educational and technica
assistance to neet these responsibilities, and provide for periodic
i nspection and enforcenment actions to ensure conpliance with state and
federal water quality |aws. The legislature intends that by 2006,
there will be a fully functioning state programfor concentrated ani mal
feeding operations in the state, and that this programw || be a single
programfor all |ivestock sectors.

p. 1 ESSB 5889. SL
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The legislature finds that a |livestock nutrient nmanagenment program
is necessary to address the federal rule changes with which |ivestock

operations nust conply. Furthernore, budgetary conditions denmand
efficient and effective governance. |In addition, many of the existing
requi renents and goals for dairy farns will be conpleted by Decenber

2003, and revisions will be needed.

NEW SECTION. Sec. 2. (1) Alivestock nutrient nmanagenent program
devel opnent and oversight commttee is created conprised of the
foll owi ng nenbers, appointed as foll ows:

(a) The director of +the departnment of agriculture, or the
director's designee, who shall serve as commttee chair;

(b) The director of the departnent of ecology, or the director's
desi gnee;

(c) Arepresentative of the United States environnental protection
agency, appointed by the regional director of the agency unless the
agency chooses not to be represented on the committee;

(d) Arepresentative of comrercial shellfish growers, nom nated by
an organi zation representing these growers, appointed by the governor;

(e) Arepresentative of an environnental interest organization with
famliarity and expertise in water quality issues, appointed by the
gover nor;

(f) A representative of tribal governnents as nom nated by an
organi zation representing tribal governnments, appointed by the
gover nor;

(g) A representative of Washington State University appointed by
the dean of the college of agriculture and hone econoni cs;

(h) A representative of the WAashi ngton associ ati on of conservation
districts, appointed by the association's board of officers;

(1) Three representatives of dairy producers nomnated by a
statewi de organization representing dairy producers in the state,
appoi nted by the governor;

(j) Two representatives of beef cattle producers nomnated by a
st at ewi de organi zati on representing beef cattle producers in the state,
appoi nted by the governor;

(k) One representative of poultry producers nomnated by a
statew de organization representing poultry producers in the state
appoi nted by the governor;

ESSB 5889. SL p. 2
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(1) One representative of the comrercial cattle feedl ots nom nat ed
by a statew de organi zati on representing conmmercial cattle feedlots in
the state, appointed by the governor; and

(m Arepresentative of any other segnent of the |ivestock industry
determned by the director of agriculture to be subject to federa
rules regulating animal feeding or concentrated aninmal feeding
oper ati ons.

(2) The state departnment of agriculture shall provide staff for the
commttee. The departnent of agriculture may request staff assistance
be assigned by the United States environnental protection agency to
assist the director in staffing the comnmttee.

(3) The conmttee shall establish a work plan that includes a |ist
of tasks and a projected conpletion date for each task

(4) The commttee may establish a subcommttee for each of the
maj or i ndustry segnents that is covered by the recently adopted federal
regul ations that pertain to animal feeding operations and concentrated
ani mal feeding operations. The subconmttee shall be conposed of
sel ected nenbers of the full commttee and additional representatives
fromthat major segnent of the livestock industry as determ ned by the
di rector. The commttee shall assign tasks to the subconmttees and
shal | establish dates for each subconmttee to report back to the ful
comm ttee.

(5) The committee shall examne the recently adopted federal
regulations that provide for the regulation of animal feeding
operations and concentrated animal feeding operations and develop a
programto be adm nistered by the departnent of agriculture that neets
the requirenents and time franes contained in the federal rules.
El ements that the conmttee shall evaluate include:

(a) A process for adopting standards and for devel oping plans for
each operation that neet these standards;

(b) A process for revising current national pollution discharge
elimnation system permts currently held by |livestock operations and
to transition these permts into the new system and

(c) In consultation with the director, a determnation of what
other work is needed and what other institutional relationships are
needed or desirable. The commttee shall consult wth representatives
of the statew de association of conservation districts regarding any

p. 3 ESSB 5889. SL
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functions or activities that are proposed to be provided through | ocal
conservation districts.

(6) The commttee shall review and comment on proposals for grants
from the livestock nutrient managenent account created in RCW
90. 64. 150.

(7) The commttee shall develop draft proposed |egislation that
i ncl udes:

(a) Statutory changes, including atinme |line to achi eve the phased-
in levels of regulation under federal law, to conply with the m ni num
requi renents under federal law and the mninmm requirenents under
chapter 90.48 RCW These changes nust neet the requirenents necessary
to enable the departnent of agriculture and the departnent of ecol ogy
to pursue the United States environnental protection agency's approval
of the transfer of the permtting program as it relates to the
concentrated aninal feeding operations from the departnent of ecol ogy
to the departnment of agriculture;

(b) Statutory changes necessitated by the transfer of functions
under chapter 90.64 RCW from the departnent of ecology to the
departnent of agricul ture;

(c) Continued inspection of dairy operations at |east once every
two years;

(d) An outreach and education programto informthe various ani nal
feedi ng operations and concentrated aninmal feeding operations of the
program s el enents; and

(e) Annual reporting to the legislature on the progress of the
state strategy for inplenmenting the animal feeding operation and
concentrated ani mal feedi ng operation.

(8 The commttee shall provide a report by Decenber 1, 2003, to
appropriate commttees of the legislature that includes the results of
the commttee's evaluation under subsection (5) of this section and
draft legislation to initiate the program

(9) This section expires June 30, 2006.

Sec. 3. RCW90.64.030 and 2002 ¢ 327 s 1 are each anended to read
as follows:

(1) Under the inspection program established in RCW90.64. 023, the
departnment may investigate a dairy farm to determ ne whether the
operation is discharging pollutants or has a record of discharging

ESSB 5889. SL p. 4
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pollutants into surface or ground waters of the state. Upon concl udi ng
an investigation, the departnent shall make a witten report of its
findings, including the results of any water quality neasurenents,
phot ographs, or other pertinent information, and provide a copy of the
report to the dairy producer within twenty days of the investigation.

(2) The departnent shall investigate a witten conplaint filed with
the departnment within three working days and shall make a witten
report of its findings including the results of any water quality
measurenents, photographs, or other pertinent information. Wthin
twenty days of receiving a witten conplaint, a copy of the findings
shall be provided to the dairy producer subject to the conplaint, and
to the conplainant if the person gave his or her nanme and address to
the departnent at the tine the conplaint was fil ed.

(3) The departnent may consider past conplaints against the sane
dairy farm from the sane person and the results of its previous
i nspections, and has the discretion to decide whether to conduct an
i nspection if:

(a) The sane or a simlar conplaint or conplaints have been filed
agai nst the sane dairy farmw thin the i medi ately precedi ng six-nonth
period; and

(b) The departnment nade a determ nation that the activity that was
the subject of the prior conplaint was not a violation.

(4) If the decision of the departnent is not to conduct an
i nspection, it shall docunent the decision and the reasons for the
decision wthin twenty days. The departnent shall provide the decision
to the conplainant if the nane and address were provided to the
departnent, and to the dairy producer subject to the conplaint, and the
departnent shall place the decision in the departnent's admnistrative
records.

(5) The report of findings of any inspection conducted as the
result of either an oral or a witten conplaint shall be placed in the
departnment's adm nistrative records. Only findings of violations shall
be entered into the data base identified in RCW 90. 64. 130.

(6) Adairy farmthat is determned to be a significant contributor
of pollution based on actual water quality tests, photographs, or other
pertinent information is subject to the provisions of this chapter and
to the enforcenent provisions of chapters 43.05 and 90.48 RCW
including civil penalties |evied under RCW 90. 48. 144.

p. 5 ESSB 5889. SL
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(7) If the departnment determ nes that an unresolved water quality
problem from a dairy farm requires imrediate corrective action, the
departnent shall notify the producer and the district in which the
problemis |located. \Wen corrective actions are required to address
such unresolved water quality problens, the departnent shall provide
copies of all final dairy farminspection reports and docunentati on of
all formal regulatory and enforcenment actions taken by the departnent
agai nst that particular dairy farmto the |ocal conservation district
and to the appropriate dairy farmwthin twenty days.

(8) For a violation of water quality laws that is a first offense
for a dairy producer, the penalty may be waived to allow the producer
to come into conpliance with water quality |aws. The departnent shal
record all legitimate viol ati ons and subsequent enforcenent actions.

(9) A discharge, including a storm water discharge, to surface
waters of the state shall not be considered a violation of this
chapter, chapter 90.48 RCW or chapter 173-201A WAC, and shal
therefore not be enforceable by the departnent of ecology or a third
party, if at the tinme of the discharge, a violation is not occurring
under RCW 90. 64.010(18). In addition, a dairy producer shall not be
held liable for violations of this chapter, chapter 90.48 RCW chapter
173-201A WAC, or the federal clean water act due to the discharge of
dairy nutrients to waters of the state resulting from spreadi ng these
materials on | ands other than where the nutrients were generated, when
the nutrients are spread by persons other than the dairy producer or
the dairy producer's agent.

(10) As provided wunder RCW 7.48.305, agricultural activities
associated with the managenent of dairy nutrients are presuned to be
reasonabl e and shall not be found to constitute a nuisance unless the
activity has a substantial adverse effect on public health and safety.

(11) This section specifically acknow edges that if a holder of a
general or individual national pollutant discharge elimnation system
permt conplies with the permt and the dairy nutrient managenent pl an
conditions for appropriate land application practices, the permt
provides conpliance wth the federal clean water act and acts as a
shield against citizen or agency enforcenent for any additions of
pollutants to waters of the state or of the United States as authorized
by the permt.

ESSB 5889. SL p. 6
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(12) A dairy producer who fails to have an approved dairy nutrient
managenent plan by July 1, 2002, or a certified dairy nutrient
managenent plan by Decenber 31, 2003, and for which no appeals have
been filed wth the pollution control hearings board, is in violation
of this chapter. Each nonth beyond these deadlines that a dairy
producer is out of conpliance with the requirenent for either plan
approval or plan certification shall be considered separate violations
of chapter 90.64 RCWthat may be subject to penalties. Such penalties
may not exceed one hundred dollars per nonth for each violation up to
a conbined total of five thousand dollars. The departnent has
discretion in inposing penalties for failure to neet deadlines for plan
approval or plan certification if the failure to conply is due to |ack
of state funding for inplenentation of the program Failure to
register as required in RCW90. 64. 017 shall subject a dairy producer to
a maxi mum penalty of one hundred dollars. Penalties shall be I evied by
t he departnent.

Sec. 4. RCW90.64.120 and 1993 ¢ 221 s 13 are each anended to read
as follows:

(1) Nothing in this chapter shall affect the ((departrent-s))
departnment of ecology's authority or responsibility to adm nister or
enforce the national pollutant discharge elimnation systempermts for
operators of concentrated dairy animal feeding operations, where
required by federal regulations or to admnister the provisions of
chapter 90.48 RCW

(2) Unless the departnent of ecology delegates its authority under
chapter 90.48 RCW to the departnent of agriculture pursuant to RCW
90. 48. 260, and until any such delegation of authority receives federal
approval, the transfer specified in section 6 of this act shall not
precl ude the departnent of ecology fromtaking action related to ani nal
feedi ng operations or concentrated aninmal feeding operations to protect
water quality pursuant to its authority in chapter 90.48 RCW Before
taking such actions, the departnent of ecology shall notify the
departnent of agriculture.

Sec. 5. RCW90. 64. 150 and 1998 ¢ 262 s 15 are each anended to read
as foll ows:
The ((dar+y—waste)) livestock nutrient mnanagenent account s

p. 7 ESSB 5889. SL
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created in the custody of the state treasurer. Al'l receipts from

nmonetary penalties |levied pursuant to violations of this chapter nust

be deposited into the account. Expendi tures from the account may be

used only ((fer—the—coemmssion)) to provide grants ((te—teeal
. ’ . : I | , o Lo

plans)) for research or education proposals that assist livestock
operations to achieve conpliance with state and federal water quality
laws. The director of agriculture shall accept and prioritize research
proposals and education proposals. Only the ((ehatrman—ot—the
comm-sston)) director or the ((ehat+rman-s)) director's designee my
aut horize expenditures from the account. The account is subject to
al | ot ment procedures under chapter 43.88 RCW but an appropriation is
not required for expenditures.

NEW SECTION. Sec. 6. A new section is added to chapter 90.64 RCW
to read as foll ows:

(1) Al powers, duties, and functions of the departnent of ecol ogy
pertaining to chapter 90.64 RCW are transferred to the departnent of
agricul ture. All references to the director of ecology or the
departnent of ecology in the Revised Code of Wshington shall be
construed to nean the director of agriculture or the departnent of
agriculture when referring to the functions transferred in this
section.

(2)(a) Al reports, docunents, surveys, books, records, files,
papers, or witten material in the possession of the departnent of
ecol ogy pertaining to the powers, functions, and duties transferred
shall be delivered to the custody of the departnent of agriculture.
All cabinets, furniture, office equipnent, notor vehicles, and other
tangi bl e property enpl oyed by the departnment of ecology in carrying out
the powers, functions, and duties transferred shall be made avail abl e
to the departnent of agriculture. Al funds, credits, or other assets
held in connection with the powers, functions, and duties transferred
shal | be assigned to the departnent of agriculture.

(b) Any appropriations made to the departnent of ecology for
carrying out the powers, functions, and duties transferred shall, on
the effective date of this section, be transferred and credited to the
departnent of agriculture.

ESSB 5889. SL p. 8
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(c) Whenever any question arises as to the transfer of any funds,
books, docunents, records, papers, files, equipnment, or other tangible
property used or held in the exercise of the powers and the performance
of the duties and functions transferred, the director of financial
managenent shall nmake a determ nation as to the proper allocation and
certify the sane to the state agenci es concer ned.

(3) Al rules and all pending business before the departnment of
ecol ogy pertaining to the powers, functions, and duties transferred
shall be continued and acted upon by the departnent of agriculture.
Al'l existing contracts and obligations shall remain in full force and
shal |l be perfornmed by the departnent of agriculture.

(4) The transfer of the powers, duties, and functions of the
departnment of ecology shall not affect the validity of any act
performed before the effective date of this section.

(5) If apportionnments of budgeted funds are required because of the
transfers directed by this section, the director of financia
managenent shall certify the apportionnments to the agencies affected,
the state auditor, and the state treasurer. Each of these shall make
the appropriate transfer and adjustnents in funds and appropriation
accounts and equi pnent records in accordance with the certification.

Sec. 7. RCWO90.48.260 and 1988 ¢ 220 s 1 are each anended to read
as follows:

The departnent of ecology is hereby designated as the State Water
Pol lution Control Agency for all purposes of the federal clean water
act as it exists on February 4, 1987, and is hereby authorized to
participate fully in the prograns of the act as well as to take all
action necessary to secure to the state the benefits and to neet the
requi renents of that act. Wth regard to the national estuary program
established by section 320 of that act, the departnent shall exercise
its responsibility jointly wth the Puget Sound water quality
authority. The departnent of ecology nmay delegate its authority under
this chapter, including its national pollutant discharge elimnation
permt systemauthority and duties regarding aninal feeding operations
and concentrated aninmal feeding operations, to the departnent of
agriculture through a nenorandum of understanding. Until any such
del egation receives federal approval, the departnent of agriculture's
adoption or issuance of aninmal feeding operation and concentrated

p. 9 ESSB 5889. SL



©O© 00 N O Ol WDN P

W W W W W W W WPNDNDNDNDNMNMNDNMNDNDDNNMNDNMNMNMNNNMNPPRPPRPPRPPRPERPEPRPPRPPRERPE
N o oA WNEPE OO 0o NP WDNE OO oo N O W DN e o

animal feeding operation rules, permts, prograns, and directives
pertaining to water quality shall be acconplished after reaching
agreenent with the director of the departnent of ecology. Adoption or
i ssuance and inplenentation shall be acconplished so that conpliance
with such aninmal feeding operation and concentrated animal feeding
operation rules, permts, prograns, and directives wll achieve
conpliance with all federal and state water pollution control |aws.
The powers granted herein include, anong others, and notw thstanding
any ot her provisions of chapter 90.48 RCWor otherw se, the follow ng:

(1) Conplete authority to establish and adm ni ster a conprehensive
state point source waste discharge or pollution discharge elimnation
permt program which wll enable the departnent to qualify for ful
participation in any national waste discharge or pollution discharge
elimnation permt systemand will allow the departnment to be the sole
agency issuing permts required by such national system operating in
the state of Washi ngton subject to the provisions of RCW 90. 48. 262(2).

Program el ements authorized herein may include, but are not limted
to: (a) Effluent treatnent and limtation requirenents together with
timng requirenents related thereto; (b) applicable receiving water
quality standards requirenents; (c) requirenents of standards of
performance for new sources; (d) pretreatnent requirenents; (e)
termnation and nodification of permts for cause; (f) requirenents for
public notices and opportunities for public hearings; (g) appropriate
relationships wwth the secretary of the arny in the adm nistration of
his responsibilities which relate to anchorage and navigation, with the
adm ni strator of the environnmental protection agency in the performance
of his duties, and with other governnental officials under the federal
clean water act; (h) requirements for inspection, nonitoring, entry,
and reporting; (i) enforcenment of the program through penalties,
energency powers, and crimnal sanctions; (j) a continuing planning
process; and (k) user charges.

(2) The power to establish and admnister state prograns in a
manner which will insure the procurenent of noneys, whether in the form
of grants, loans, or otherwise; to assist in the construction,
operation, and naintenance of various water pollution contro
facilities and works; and the admnistering of various state water
pol I uti on control managenent, regul atory, and enforcenent prograns.

ESSB 5889. SL p. 10
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(3) The power to develop and inplenent appropriate prograns
pertaining to continuing planning processes, area-w de waste treatnent
managenent pl ans, and basin pl anni ng.

The governor shall have authority to performthose actions required
of himor her by the federal clean water act.

NEW SECTION. Sec. 8. Such actions as are necessary to neke the
appointments to the commttee created in section 2 of this act shall be
taken before July 1, 2003, to make the appointnents on that date.

NEW SECTION. Sec. 9. Sections 2 and 6 of this act are necessary
for the i mMmedi ate preservation of the public peace, health, or safety,
or support of the state governnent and its existing public
institutions, and take effect July 1, 2003.

Passed by the Senate April 26, 2003.

Passed by the House April 26, 2003.

Approved by the Governor May 16, 2003.

Filed in Ofice of Secretary of State May 16, 2003.

p. 11 ESSB 5889. SL
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