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ENGROSSED SUBSTI TUTE SENATE BI LL 5977

AS AMENDED BY THE HOUSE
Passed Legislature - 2003 Regul ar Session
St ate of WAshi ngt on 58th Legislature 2003 Regul ar Sessi on

By Senate Commttee on Technology & Conmunications (originally
sponsored by Senators Esser, Schmdt, Eide, Finkbeiner, Poulsen,
Reardon, Stevens, T. Shel don and Shi n)

READ FI RST TI ME 03/ 04/ 03.

AN ACT Relating to the use of state highway rights of way for the
depl oynent of personal wreless service facilities; anending RCW
47.04. 010 and 47.52.001; adding a new section to chapter 47.44 RCW
adding a new section to chapter 47.04 RCW and creating new sections.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

*NEWSECTION. Sec. 1. Personal wireless serviceis acritical part
of the state's infrastructure. The rapid deploynent of personal
wireless service facilities is critical to ensure public safety,
network access, quality of service, and rural econom c devel opnent.
The use of all state highway rights of way nust be permitted for the
depl oynent of personal wireless service facilities.

*Sec. 1 was vetoed. See nmessage at end of chapter.

Sec. 2. RCW47.04.010 and 1975 ¢ 62 s 50 are each anended to read
as foll ows:

The foll owi ng words and phrases, wherever used in this title, shal
have the neaning as in this section ascribed to them unless where used
the context thereof shall clearly indicate to the contrary or unless
ot herwi se defined in the chapter of which they are a part:
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(1) "Alley." A highway within the ordinary neaning of alley not
desi gnated for general travel and prinmarily used as a neans of access
to the rear of residences and business establishnents;

(2) "Arterial highway." Every highway, as herein defined, or
portion thereof designated as such by proper authority;
(3) "Business district.” The territory contiguous to and incl udi ng

a highway, as herein defined, when within any six hundred feet along
such highway there are buildings in use for business or industria
purposes, including but not limted to hotels, banks, or office
buil dings, railroad stations, and public buildings which occupy at
| east three hundred feet of frontage on one side or three hundred feet
collectively on both sides of the highway;

(4) "Center line." The line, marked or unmarked parallel to and
equidistant fromthe sides of a twd-way traffic roadway of a highway
except where ot herw se indicated by painted |ines or nmarkers;

(5 "Center of intersection.” The point of intersection of the
center lines of the roadways of intersecting hi ghways;
(6) "Gty street.” Every highway as herein defined, or part

thereof located within the limts of incorporated cities and towns,
except alleys;

(7) "Conbination of vehicles." Every conbination of notor vehicle
and notor vehicle, notor vehicle and trailer, or notor vehicle and
semtrailer

(8) "Comrercial vehicle." Any vehicle the principal use of which
is the transportation of comodities, nerchandi se, produce, freight,
ani mal s, or passengers for hire;

(9) "County road." Every highway as herein defined, or part
thereof, outside the [imts of incorporated cities and towns and which
has not been designated as a state highway, or branch thereof;

(10) "Crosswal k." The portion of the roadway between the
intersection area and a prolongation or connection of the farthest
sidewalk line or in the event there are no sidewal ks then between the
intersection area and a line ten feet therefrom except as nodified by
a marked crosswal k;

(11) "H ghway." Every way, lane, road, street, boulevard, and
every way or place in the state of WAshi ngton open as a matter of right
to public vehicular travel both inside and outside the limts of
incorporated cities and towns;

ESSB 5977. SL p. 2
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(12) "Intersection area.” (a) The area enbraced within the
prol ongati on or connection of the lateral curb lines, or, if none, then
the lateral boundary lines of the roadways of two or nore highways
which join one another at, or approximately at, right angles, or the
area within which vehicles traveling upon different hi ghways joi ning at
any other angle nmay cone in conflict;

(b) Where a highway includes two roadways thirty feet or nore
apart, then every crossing of each roadway of such divided hi ghway by
an intersecting highway shall be regarded as a separate intersection.
In the event such intersecting highway also includes two roadways
thirty feet or nore apart, then every crossing of two roadways of such
hi ghways shall be regarded as a separate intersection

(c) The junction of an alley with a street or highway shall not
constitute an intersection;

((+2)) (13) "Intersection control area." The intersection area
as herein defined, together with such nodification of the adjacent
roadway area as results fromthe arc or curb corners and together with
any marked or unmarked crosswal ks adjacent to the intersection;

((+3))) (14) "Laned highway." A highway the roadway of which is
divided into clearly marked | anes for vehicular traffic;

((&4)»)) (15) "Local authorities.” Every county, nmunicipal, or
ot her | ocal public board or body having authority to adopt |ocal police
regul ati ons under the Constitution and |laws of this state;

((£5»)) (16) "Marked crosswalk.™ Any portion of a roadway
distinctly indicated for pedestrian crossing by |ines or other markings
on the surface thereof;

((281)) (17) "Metal tire.™ Every tire, the bearing surface of
which in contact with the highway is wholly or partly of nmetal or other
hard, nonresilient material;

((+H)) (18) "Motor truck."” Any notor vehicle, as herein defined,
designed or used for the transportation of commodities, nerchandi se,
produce, freight, or aninals;

((+8))) (19) "Motor vehicle." Every vehicle, as herein defined,
which is in itself a self-propelled unit;

((299)) (20) "Multiple Iane highway." Any hi ghway the roadway of
which is of sufficient width to reasonably acconmmpdate two or nore
separate | anes of vehicular traffic in the sane direction, each | ane of
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which shall be not less than the nmaximum |egal vehicle w dth, and
whet her or not such | anes are marked;

((£26))) (21) "Operator."™ Every person who drives or is in actua
physi cal control of a vehicle as herein defined;

((2)) (22) "Peace officer.” Any officer authorized by law to
execute crimnal process or to nake arrests for the violation of the
statutes generally or of any particular statute or statutes relative to
t he hi ghways of this state;

((£22)) (23) "Pedestrian."™ Any person afoot;

((23))) (24) "Person." Every natural person, firm copartnership
corporation, association, or organization;

((£24))) (25) "Personal wireless service." Any federally |icensed
personal w reless service;

(26) "Personal wireless service facilities." Unstaffed facilities
that are used for the transm ssion or reception, or both, of personal
wireless services including, but not necessarily limted to, antenna

arrays, transm ssion cabl es, equi prment shelters, and  support
structures;
(27) "Pneumatic tires." Every tire of rubber or other resilient

material designed to be inflated with conpressed air to support the
| oad t hereon;

((£25))) (28) "Private road or driveway." FEvery way or place in
private ownership and used for travel of vehicles by the owner or those
havi ng express or inplied permssion fromthe owner, but not by other
per sons;

( ( 26— H-ghway—FEvery—way—ane—road—street—boulevard—and

n
. [ [ [ [
- N aVa' a AD hi NnA aV¥a aVa aaa a N —ah

. | it I ;
£27)) (29) "Railroad.™ A carrier of persons or property upon

vehicles, other than street cars, operated upon stationary rails, the
route of which is principally outside incorporated cities and towns;

((£28))) (30) "Railroad sign or signal." Any sign, signal, or
device erected by authority of a public body or official or by a
rail road and i ntended to give notice of the presence of railroad tracks
or the approach of a railroad train;

((299)) (31) "Residence district." The territory contiguous to
and i ncl udi ng the hi ghway, as herein defined, not conprising a business

ESSB 5977. SL p. 4
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district, as herein defined, when the property on such highway for a
continuous distance of three hundred feet or nore on either side
thereof is in the main inproved with residences or residences and
bui l dings in use for business;

((36y)) (32) "Roadway." The paved, inproved, or proper driving
portion of a highway designed, or ordinarily used for vehicular travel;

((3H)) (33) "Safety zone.™ The area or space officially set
apart within a roadway for the exclusive use of pedestrians and which
is protected or is marked or indicated by painted marks, signs,
buttons, standards, or otherwi se so as to be plainly discernible;

((32)) (34) "Sidewal k."™ That property between the curb |ines or
the lateral lines of a roadway, as herein defined, and the adjacent
property, set aside and intended for the use of pedestrians or such
portion of private property parallel and in proximty to a highway and
dedi cated to use by pedestri ans;

((33»)) (35 "Solid tire." Every tire of rubber or other
resilient material which does not depend upon inflation with conpressed
air for the support of the |oad thereon;

((34))) (36) "State highway." Every highway as herein defined, or
part thereof, which has been designated as a state highway, or branch
t hereof, by legislative enactnent;

((35)) (37) "Street car." A vehicle other than a train, as
herein defined, for the transporting of persons or property and
operated upon stationary rails principally wthin incorporated cities
and towns;

((36y)) (38) "Traffic." Pedestrians, ridden or herded ani mals,
vehicles, street cars, and other conveyances either singly or together
whi | e usi ng any hi ghways for purposes of travel;

((3H)) (39) "Traffic control signal.”" Any traffic device, as
herein defined, whether manually, electrically, or nechanically
operated, by which traffic alternately is directed to stop or proceed
or otherw se controll ed;

((38))) (40) "Traffic devices." Al signs, signals, markings, and
devices not inconsistent with this title placed or erected by authority
of a public body or official having jurisdiction, for the purpose of
regul ating, warning, or guiding traffic;

((39Y)) (41) "Train."™ A vehicle propelled by steam electricity,
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or other notive power with or without cars coupled thereto, operated
upon stationary rails, except street cars;

((£46))) (42) "Vehicle." Every device capable of being noved upon
a highway and in, upon, or by which any person or property is or may be
transported or drawn upon a hi ghway, excepting devices noved by human
or ani mal power or used exclusively upon stationary rails or tracks.

Words and phrases used herein in the past, present, or future tense
shall include the past, present, and future tenses; words and phrases
used herein in the masculine, fem nine, or neuter gender shall include
the mascul ine, fem nine, and neuter genders; and words and phrases used
herein in the singular or plural shall include the singular and plural;
unl ess the context thereof shall indicate to the contrary.

NEW SECTION. Sec. 3. A new section is added to chapter 47.44 RCW
to read as foll ows:

This chapter does not apply to | eases issued for the depl oynent of
personal wireless service facilities as provided in section 5 of this
act .

*Sec. 4. RCWA47.52.001 and 1961 ¢ 13 s 47.52.001 are each anmended
to read as foll ows:

(1) Unrestricted access to and from public highways has resulted in
congestion and peril for the traveler. It has caused undue sl ow ng of
all traffic in many areas. The investnent of the public in highway
facilities has been inpaired and highway facilities costing vast suns
of noney will have to be rel ocated and reconstructed.

(2) Personal wreless service is a critical part of the state's
infrastructure. The rapid deploynent of personal wreless service
facilities is critical to ensure public safety, network access, quality
of service, and rural econon c devel opnent.

(3) It is, therefore, the declared policy of this state to limt
access to the highway facilities of this state in the interest of
hi ghway safety and for the preservation of the investnent of the public
in such facilities; except that the use of the rights of way of limted
access facilities nmust be permtted for the deploynent of persona

wireless service facilities.
*Sec. 4 was vetoed. See nmessage at end of chapter.

ESSB 5977. SL p. 6



© 00 N O Ol WDN P

W W W W W W WwWwWwWwWwWMNDNDNDNDNDNMNDNMDDNMNDMNMDNMNMNMDNEPRPPRPPRPRPRPPRPERPRERPPRPRE
0O N Ol A W NPEFP O OOWwuNOD O WNEPEOOWOOWwWNO O~ owDNDE.Oo

NEW SECTION. Sec. 5. A new section is added to chapter 47.04 RCW
to read as foll ows:

(1) For the purposes of this section:

(a) "Right of way" neans all state-owned land within a state
hi ghway corridor.

(b) "Service provider" means every corporation, conpany,
association, joint stock association, firm partnership, or person
t hat owns, operates, or manages any personal wireless service facility.
"Service provider" includes a service provider's contractors,
subcontractors, and |egal successors.

(2) The departnent shall establish a process for issuing a |ease
for the use of the right of way by a service provider and shall require
t hat tel ecommuni cati ons equi pnent be co-located on the sanme structure
whenever practicable. Consistent with federal highway adm nistration
approval, the |l ease nust include the right of direct ingress and egress
from the highway for construction and maintenance of the personal
wirel ess service facility during nonpeak hours if public safety is not
adversely affected. Direct ingress and egress may be allowed at any
time for the construction of the facility if public safety is not
adversely affected and if construction will not substantially interfere
with traffic flow during peak traffic periods. The |ease may specify
an indirect ingress and egress to the facility if it is reasonable and
avai l able for the particular |ocation.

(3) The cost of the lease nmust be |imted to the fair market val ue
of the portion of the right of way being used by the service provider
and the direct adm nistrative expenses incurred by the departnment in
processing the | ease application.

If the departnent and the service provider are unable to agree on
the cost of the |l ease, the service provider may submt the cost of the
lease to binding arbitration by serving witten notice on the
depart nment. Wthin thirty days of receiving the notice, each party
shall furnish a list of acceptable arbitrators. The parties shall
select an arbitrator; failing to agree on an arbitrator, each party
shall select one arbitrator and the two arbitrators shall select a
third arbitrator for an arbitration panel. The arbitrator or panel
shall determne the cost of the |ease based on conparable siting
agreenents. Costs of the arbitration, including conpensation for the
arbitrator's services, must be borne equally by the parties

p. 7 ESSB 5977. SL
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participating in the arbitration and each party shall bear its own
costs and expenses, including legal fees and w tness expenses, in
connection with the arbitration proceedi ng.

(4) The departnent shall act on an application for a |lease within
sixty days of receiving a conpleted application, unless a service
provi der consents to a different tinme period.

(5 The reasons for a denial of a |ease application nust be
supported by substantial evidence contained in a witten record.

(6) The departnment nmay adopt rules to inplenent this section.

(7) All | ease noney paid to the departnent under this section shal
be deposited in the notor vehicle fund created in RCW 46. 68. 070.

NEW SECTION. Sec. 6. The process for issuing |leases required in
section 5(2) of this act nust be established by the effective date of
this act.

NEW SECTION. Sec. 7. The department of transportation shall
report to the legislature on the inplenentation of the |ease process.
The departnment nust submt this report to the house technol ogy,
t el ecomruni cati ons and energy commttee and the senate technol ogy and
communi cations comrittee. An inplenentation report shall be submtted
by January 15, 2004, and a status report shall be submtted by January
15, 2005.

NEW SECTION. Sec. 8. Applications for wreless site |eases
pending on the effective date of this act nust be treated as
applications under section 5 of this act with the consent of the

appl i cant.

Passed by the Senate April 22, 2003.

Passed by the House April 11, 2003.

Approved by the Governor May 12, 2003, with the exception of
certain itens that were vetoed.

Filed in Ofice of Secretary of State May 12, 2003.

Note: Governor's explanation of partial veto is as follows:

"I am returning herewith, wthout ny approval as to sections 1 and
4, Engrossed Substitute Senate Bill No. 5977 entitl ed:

"AN ACT Relating to the use of state highway rights of way for
t he depl oynent of personal wireless service facilities;"

Thi s bil | est abl i shes pr ocedur es for t he Depart nent of
Transportation to permt siting of wreless telecommunications
facilities within state highway rights of way. This is inportant
| egislation that will help expand tel econmuni cati ons services in our
state and pronote econon c devel opnent.

ESSB 5977. SL p. 8



Section 4 of this bill would have anmended RCW 47.52.001, which is a
declaration of state policy to Ilimt access to the highway
facilities of the state in the interest of highway safety and for
the preservation of the investnent of the public in such
facilities. The anendnment would have created an exception to this
| ongstanding policy by stating that the use of rights of way of
limted access facilities "nmust be permtted" for the deploynent of
personal wreless facilities, apparently wthout qualification.
Section 1 contains intent |anguage that is largely the sane as that
contained in section 4. Because these sections can be read to
suggest t hat depl oynent of per sonal wreless facilities is
inconsistent with the state's interest in highway safety, and that
t el ecomruni cati ons depl oynent should take precedence over it, | am
conpelled to veto them

| agree with the Legislature that personal wreless service is a
critical part of the state's infrastructure, and | believe that
Department of Transportation policy should acknow edge this.
However, state policy should also ensure that teleconmunications
depl oynrent be achieved along state highways w thout adversely
affecting highway safety. For this reason, | believe the current
| anguage in RCW 47.52.001, which "limts" but by no nmeans prohibits
access to public highways, is the better statenent of policy than
those contained in sections 1 and 4 of this bill

For these reasons, | have vetoed sections 1 and 4 of Engrossed
Substitute Senate Bill No. 5977.

Wth the exception of sections 1 and 4, Engrossed Substitute Senate
Bill No. 5977 is approved.™

p. 9 ESSB 5977. SL
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