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ENGROSSED SUBSTI TUTE SENATE BI LL 6112

AS AMENDED BY THE HOUSE
Passed Legislature - 2004 Regul ar Session
State of WAshi ngt on 58th Legislature 2004 Regul ar Session

By Senate Committee on Financial Services, |Insurance & Housing
(originally sponsored by Senators Prentice, Benton, Wnsley, Keiser
and Kohl - Vel | es)

READ FI RST TI ME 01/ 29/ 04.

AN ACT Relating to self-funded multiple enployer welfare
arrangenments; anmendi ng RCW48. 02. 190, 48. 03. 060, 48. 14. 0201, 48.41. 030,
and 48.41.060; adding a new section to chapter 48.43 RCW adding a new
section to chapter 48.31 RCW adding a new section to chapter 48.99
RCW adding a new chapter to Title 48 RCW prescribing penalties; and
decl ari ng an energency.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. This chapter may be cited as the "self-
funded multiple enpl oyer wel fare arrangenent regul ation act."”

NEW SECTION. Sec. 2. The purposes of this chapter are to:

(1) Provide for the authorization and registration of self-funded
mul tiple enpl oyer wel fare arrangenents;

(2) Regul ate self-funded nultiple enployer welfare arrangenents in
order to ensure the financial integrity of the arrangenents;

(3) Provide reporting requirenents for self-funded nultiple
enpl oyer wel fare arrangenents; and

(4) Provide for sanctions against self-funded nultiple enployer

p. 1 ESSB 6112. SL
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wel fare arrangenents organized, operated, providing benefits, or
mai ntained in this state that do not conply with this chapter

NEW SECTION. Sec. 3. The definitions in this section apply
t hroughout this chapter unless the context clearly requires otherw se.

(1) "Bona fide association” nmeans an associ ati on of enpl oyers that
has been in existence for a period of not |ess than ten years prior to
sponsoring a self-funded nmultiple enployer wel fare arrangenent, during
which tinme the association has engaged in substantial activities
relating to the commobn interests of nenber enployers, and that
continues to engage in substantial activities in addition to sponsoring
an arrangenent. However, an association that was forned and began
sponsoring an arrangenent prior to October 1, 1995, is not subject to
the requirement that the association be in existence for ten years
prior to sponsoring an arrangenent.

(2) "Enployer" neans any person, firm corporation, partnershinp,
busi ness trust, legal representative, or other business entity which
engages in any business, industry, profession, or activity in this
state and enpl oys one or nore other persons or who contracts with one
or nore persons, the essence of which is the personal [|abor of that
person or persons.

(3) "Health care service" neans that service offered or provided by
health care facilities and health care providers relating to the
prevention, cure, or treatnment of illness, injury, or disease.

(4) "lIncurred clainms" neans the value of all anobunts paid or
payable under a multiple enployer welfare arrangenent determ ned by
contract to be a liability with an incurred clains date during the
valuation period. It includes all paynents during the valuation period
pl us a reasonable estimate of unpaid clains liabilities.

(5 "Multiple enployer welfare arrangenent” neans a nultiple
enpl oyer wel fare arrangenent as defined by 29 U S. C. Sec. 1002, but
does not include an arrangenent, plan, program or interlocal agreenent
of or between any political subdivisions of this state, any federa
agenci es, or any contractors or subcontractors with federal agencies at
a federal governnent facility within this state.

(6) "Qualified actuary” nmeans an i ndividual who:

(a) Is a nenber in good standing of the Anerican acadeny of
actuaries; and

ESSB 6112. SL p. 2
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(b) Is qualified to sign statenents of actuarial opinion for health
annual statenents in accordance with the Anmerican acadeny of actuaries
qualification standards for actuaries signing the statenents.

(7) "Self-funded nultiple enployer welfare arrangenent” or
"arrangenent"” neans a nultiple enployer wel fare arrangenent that does
not provide for paynent of benefits under the arrangenent solely
through a policy or policies of insurance issued by one or nore
i nsurance conpani es |icensed under this title.

(8) "Surplus" mneans the excess of the assets of a self-funded
mul tiple enployer welfare arrangenment over the liabilities of the
arrangenent . The assets and liabilities should be determned in
accordance with the accounting practices and procedures nanuals as
adopt ed by the national association of insurance comm ssioners, unless
ot herwi se provided by | aw.

NEW SECTION. Sec. 4. (1) Except as provided in subsection (3) of
this section, a person nmay not establish, operate, provide benefits, or
maintain a self-funded nmultiple enployer welfare arrangenent in this
state unless the arrangenent first obtains a certificate of authority
fromthe comm ssioner.

(2) An arrangenent is considered to be established, operated,
provi di ng benefits, or maintained in this state if (a) one or nore of
the enployer nenbers participating in the arrangenent is either
domciled in or maintains a place of business in this state, or (b) the
activities of the arrangenent or enpl oyer nenbers fall under the scope
of RCW 48. 01. 020.

(3) An arrangenent established, operated, providing benefits, or
mai ntained in this state prior to Decenber 31, 2003, has until April 1,
2005, to file a substantially conplete application for a certificate of

authority. An arrangenent that files a substantially conplete
application for a certificate of authority by that date is allowed to
continue to operate without a certificate of authority until the

conmi ssi oner approves or denies the arrangenent's application for a
certificate of authority.

NEW SECTION. Sec. 5. The comm ssioner nmay not issue a certificate
of authority to a self-funded nultiple enployer welfare arrangenent

p. 3 ESSB 6112. SL
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unless the arrangenent establishes to the satisfaction of the
comm ssi oner that the follow ng requirenents have been satisfied by the
arrangemnent :

(1) The enployers participating in the arrangenent are nenbers of
a bona fide association;

(2) The enployers participating in the arrangenent exercise contro
over the arrangenent, as foll ows:

(a) Subject to (b) of this subsection, control exists if the board
of directors of the bona fide association or the enployers
participating in the arrangenment have the right to elect at |east
seventy-five percent of the individuals designated in the arrangenent's
organi zati onal docunents as having control over the operations of the
arrangenent and the individuals designated in the arrangenent's
organi zati onal docunents in fact exercise control over the operation of
t he arrangenent; and

(b) The use of a third-party admnistrator to process clains and to
assist in the admnistration of the arrangenent is not evidence of the
| ack of exercise of control over the operation of the arrangenent;

(3) In this state, the arrangenent provides only health care
servi ces;

(4) In this state, the arrangenent provides or arranges benefits
for health care services in conpliance with those provisions of this
title that nandate particular benefits or offerings and wi th provisions
that require access to particular types or categories of health care
providers and facilities;

(5 In this state, the arrangenent provides or arranges benefits
for health care services in conpliance with RCW 48.43.500 through
48. 43. 535, 48.43.545, and 48. 43. 550;

(6) The arrangenent provides health care services to not |ess than
twenty enployers and not |ess than seventy-five enpl oyees;

(7) The arrangenent may not solicit participation in the
arrangenent from the general public. However, the arrangenent may
enpl oy |icensed insurance agents who receive a conm ssion, unlicensed
i ndi viduals who do not receive a conm ssion, and may contract with a
licensed insurance producer who nmay be paid a conmssion or other
remuneration, for the purpose of enrolling and renew ng the enroll nents
of enployers in the arrangenent;

ESSB 6112. SL p. 4
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(8) The arrangenent has been in existence and operated actively for
a continuous period of not |ess than ten years as of Decenber 31, 2003,
except for an arrangenent that has been in existence and operated
actively since Decenber 31, 2000, and is sponsored by an association
that has been in existence nore than twenty-five years; and

(9) The arrangenent is not organized or maintained solely as a
conduit for the collection of premuns and the forwardi ng of prem uns
to an insurance conpany.

NEW SECTION. Sec. 6. (1) In addition to the requirenments under
section 5 of this act, self-funded nmultiple enployer welfare
arrangenents are subject to the follow ng requirenents:

(a) Arrangenments nust maintain a cal endar year for operations and
reporting purposes;

(b) Arrangenents nust satisfy one of the follow ng requirenents:

(1)(A) The arrangenment nust deposit two hundred thousand dollars
Wi th the comm ssioner to be used for the paynent of clains in the event
that the arrangenent becones insolvent; and

(B) The arrangenent nust submt to the comm ssioner a witten plan
of operation that, in the reasonable discretion of the comm ssioner
ensures the financial integrity of the arrangenent; or

(ii1) The arrangenent denonstrates to the reasonabl e satisfaction of
the comm ssioner the ability of the arrangenent to remain financially
sol vent, for which purpose the comm ssioner nmay consi der:

(A) The pro forma financial statenments of the arrangenent;

(B) The types and levels of excess of |oss insurance coverage
i ncluding the attachnent points of the coverage and whet her the points
are reflected as annual or nonthly | evels;

(C) VWhether a deposit is required for each enpl oyee covered under
the arrangenment equal to at |east one nonth's cost of providing
benefits under the arrangenent;

(D) The experience of the individuals who will be involved in the
managenent of the arrangenent, including enployees, independent
contractors, and consultants; and

(E) O her factors as reasonably determ ned by the comm ssioner to
be relevant to a determnation of whether the arrangenent is able to
operate in a financially solvent manner.

p. 5 ESSB 6112. SL
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(2) The commssioner may require that the articles, bylaws,
agreenents, trusts, or other docunents or instrunments describing the
rights and obligations of the enployers, enployees, and beneficiaries
of the arrangenent provide that enployers participating in the
arrangenent are subject to pro rata assessnent for all liabilities of
t he arrangenent.

(3) Self-funded nultiple enployer welfare arrangenents with fewer
t han one thousand covered persons are required to have aggregate stop
| oss coverage, with an attachnent point of one hundred twenty-five
percent of expected cl ains. If the arrangenent is allowed to assess
the participating enployers to cover actual or projected clains in
excess of plan assets, then the attachnent point shall be increased by
the amount of the allowable assessnents. If the required attachnent
poi nt exceeds one hundred seventy-five percent of expected clains,
aggregate stop |oss coverage shall be waived. Arrangenments with one
t housand covered persons or nore are not required to have aggregate
stop | oss coverage.

(4) The arrangenent nust denonstrate continued conpliance wth
respect to the conditions set forth in this section as a condition of
receiving and maintaining a certificate of authority. The conmm ssioner
may wai ve conti nued conpliance with respect to the conditions in this
section at any tinme after the conm ssioner has granted a certificate of
authority to an arrangenent.

NEW SECTION. Sec. 7. A self-funded nultiple enployer welfare
arrangenent nust apply for a certificate of authority on a form
prescribed by the comm ssioner and nust submt the application,
together with the foll ow ng docunents, to the comm ssioner

(1) A copy of all articles, bylaws, agreenents, trusts, or other
docunents or instrunents describing the rights and obligations of the
enpl oyers, enployees, and beneficiaries of the arrangenent;

(2) A copy of the summary plan description or summary plan
descriptions of the arrangenent, including those filed or required to
be filed with the United States departnent of |abor, together with any
amendnents to the description;

(3) Evidence of coverage of or letters of intent to participate
executed by at |east twenty enployers providing allowable benefits to
at | east seventy-five enpl oyees;

ESSB 6112. SL p. 6



© 00 N O Ol WDN P

W W W W W W WwWwwWwWMNDNDNDNDNMNDNMDDNMNDNMNMNMNMDNEPRPPRPEPRPRPRPPRPEPRPPRERPPRPRE
0O NO O A W NPEFP O OOOWwuNOD O P WMNEPEOOMOOLOWNOO O owDNDEe.Oo

(4) A copy of the arrangenent's nost recent year's financial
statenments that nust include, at a mninmum a bal ance sheet, an incone
statenent, a statenment of changes in financial position, and an
actuarial opinion signed by a qualified actuary stating that the unpaid
claimliability of the arrangenent satisfies the standards under this
title;

(5) Proof that the arrangenent maintains or will maintain fidelity
bonds required by the United States departnent of |abor under the
enpl oyee retirenent incone security act of 1974, 29 U S.C. Sec. 1001 et
seq. ;
(6) A copy of any excess of |oss insurance coverage policies
mai nt ai ned or proposed to be mai ntained by the arrangenent;

(7) Biographical reports on forns prescribed by the national
association of insurance conmm ssioners evidencing the general
trustworthi ness and conpetence of each individual who is serving or who
wll serve as an officer, director, trustee, enployee, or fiduciary of
t he arrangenent;

(8) Fingerprint cards and current fees payable to the Washi ngton
state patrol to perform a state and national crimnal history
background check of any person who exercises control over the financial
deal ings and operations of the self-funded nmultiple enployer welfare
arrangenment, including collection of enployer contributions, investnent
of assets, paynent of clains, rate setting, and clains adjudication
The fingerprints and any additional information may be submitted to the
federal bureau of investigation and any results of the check nust be
returned to the office of the insurance comm ssioner. The results nmay
be dissemnated to any governnental agency or entity authorized to
receive them and

(9) A statenent executed by a representative of the arrangenent
certifying, to the best know edge and belief of the representative
t hat :

(a) The arrangenent is in conpliance with section 5 of this act;

(b) The arrangenent is in conpliance with the requirenents of the
enpl oyee retirenent inconme security act of 1974, 29 U S.C. Sec. 1001 et
seq., or a statenent of any requirenents with which the arrangenent is
not in conpliance and a statenent of proposed corrective actions; and

(c) The arrangenent is in conpliance with sections 8 and 9 of this
act .

p. 7 ESSB 6112. SL
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NEW SECTION. Sec. 8. Self-funded multiple enployer welfare
arrangenents nust maintain continuously a surplus equal to at |east ten
percent of the next twelve nonths projected incurred clainms or two
mllion dollars, whichever is greater. The conmm ssi oner nay proceed
agai nst self-funded nultiple enployer welfare arrangenents that fail to
mai ntain the level of surplus required by this section in any manner
that the comm ssioner is authorized to proceed against a health care
service contractor that failed to nmaintain m ni num net worth.

NEW SECTION. Sec. 9. A self-funded nultiple enployer welfare
arrangenent nust establish and mintain contribution rates for
participation wunder the arrangenent that satisfy either of the
foll ow ng requirenents:

(1) Contribution rates nust equal or exceed the sum of projected
incurred clains for the year, plus all projected costs of operation of
the arrangenent for the year, plus an anount equal to any deficiency in
the surplus of the arrangenent for the prior year, mnus an anount
equal to the surplus of the arrangenent in excess of the mninum
required | evel of surplus; or

(2) Contribution rates nust equal or exceed a funding |evel
established by a report prepared by a qualified actuary.

NEW SECTION.  Sec. 10. (1) The comm ssioner shall grant or deny an
application for a certificate of authority wthin one hundred eighty
days of the date that a conpleted application, together with the itens
designated in section 7 of this act, is submtted to the conm ssioner.

(2) The comm ssioner shall grant the application of an arrangenent
that satisfies the applicable requirenents of sections 5 through 9 of
this act.

(3) The comm ssioner shall deny the application of an arrangenent
that does not satisfy the applicable requirenents of sections 5 through
9 of this act. Denial of an application for a certificate of authority
i's subject to appeal under chapter 34.05 RCW

(4) A certificate of authority granted to an arrangenent is
effective unless revoked by the comm ssioner under section 12 of this
act .

ESSB 6112. SL p. 8
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NEW SECTION. Sec. 11. (1) A self-funded multiple enployer welfare
arrangenment nust conply wth the reporting requirenents of this
section.

(2) Every arrangenent holding a certificate of authority fromthe
comm ssioner nust file its financial statements as required by this
title and by the conm ssioner in accordance with the accounting
practices and procedures manual s as adopted by the national association
of insurance comm ssioners, unless otherw se provided by |aw.

(3) Every arrangenent nust conply with the provisions of chapters
48. 12 and 48.13 RCW

(4) Every arrangenent holding a certificate of authority shall
annual ly, before the first day of March, file with the conm ssioner a
true statenment of its financial condition, transactions, and affairs as

of the thirty-first day of Decenber of the preceding year. The
statenment forns nust be those forns approved by the national
association of insurance conm ssioners for health insurance. The

statenment must be verified by the oaths of at |east two officers of the
arrangenment. Additional information may be required by this title or
by the request of the comm ssioner.

(5) Every arrangenent nust report their annual and other statenents
in the sane manner required of other insurers by rule of the
conmm ssi oner.

(6) The arrangenent nust file with the conm ssioner a copy of the
arrangenment's internal revenue service form 5500 together with all
attachnments to the form at the tine required for filing the form

NEW SECTION. Sec. 12. (1) The conmm ssioner may inpose sanctions
agai nst a self-funded nultiple enployer welfare arrangenent that fails
to conply wth this chapter. The maxi mum fine may not exceed ten
t housand dollars for each violation.

(2) The conmm ssioner may issue a notice of intent to revoke the
certificate of authority of a self-funded nmultiple enployer welfare
arrangenent that fails to conply with section 8, 9, or 11 of this act.
If, within sixty days of receiving notice under this subsection, the
arrangenment fails to file with the comm ssioner a plan to bring the
arrangenent into conpliance with section 8, 9, or 11 of this act, the
comm ssioner may revoke the arrangenent's certificate of authority. A

p. 9 ESSB 6112. SL
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revocation of a certificate of authority is subject to appeal under
chapter 34.05 RCW

(3) An arrangenent that fails to maintain the level of surplus
required by section 8 of this act is subject to the sanctions
authorized in RCW 48. 44. 160 t hrough 48. 44. 166.

NEW SECTION. Sec. 13. A self-funded multiple enployer welfare
arrangenent organi zed, operated, providing benefits, or mintained in
this state without a certificate of authority is in violation of this
title.

NEW SECTION. Sec. 14. Each policy issued by a self-funded
mul tiple enployer welfare arrangenent nust contain, in ten-point type
on the front page and the decl aration page, the follow ng notice:

" NOTI CE

This policy is issued by a self-funded nmultiple enployer welfare
arrangenent. A self-funded nultiple enployer welfare arrangenent may
not be subject to all of the insurance |laws and regul ati ons of your
state. State insurance insolvency guaranty funds are not avail able for
a self-funded nultiple enployer welfare arrangenent.™

NEW SECTION. Sec. 15. A self-funded multiple enployer welfare
arrangenment is subject to RCW 48.43.300 through 48.43.370, the
rehabilitation provisions under chapter 48.31 RCW and chapter 48.99
RCW

NEW SECTI ON. Sec. 16. (1) The conmm ssioner may nmake an
exam nation of the operations of any self-funded nultiple enployer
wel fare arrangenent as often as he or she deens necessary in order to
carry out the purposes of this chapter.

(2) Every self-funded nultiple enployer welfare arrangenent shal
submt its books and records relating to its operation for financial
condi tion and market conduct exam nations and in every way facilitate
t hem For the purpose of exam nations, the comm ssioner may issue
subpoenas, adm ni ster oaths, and exam ne the officers and principals of
the multiple enployer wel fare arrangenent.

(3) The conm ssioner may elect to accept and rely on audit reports
made by an i ndependent certified public accountant for the self-funded

ESSB 6112. SL p. 10
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mul ti ple enpl oyer welfare arrangenent in the course of that part of the
comm ssioner's exam nation covering the sane general subject nmatter as
the audit. The conmm ssioner may incorporate the audit report in his or
her report of the exam nation.

(4)(a) The comm ssioner may al so examne any affiliate of the self-
funded mnultiple enployer welfare arrangenent. An exam nation of an
affiliate is limted to the activities or operations of the affiliate
that may inpact the financial position of the arrangenent.

(b) For the purposes of this section, "affiliate" has the sane
meani ng as defined in RCWA48. 31C. 010.

(5) Wienever an examnation is made, all of the provisions of
chapter 48.03 RCW not inconsistent with this chapter shall be
appl i cabl e. In lieu of maki ng an exam nation hinself or herself, the
conmm ssioner may, in the case of a foreign self-funded nmultiple
enpl oyer wel fare arrangenent, accept an exam nation report of the
applicant by the regulatory official inits state of domcile. In the
case of a donestic self-funded nmultiple enployer welfare arrangenent,
the comm ssioner may accept an exam nation report of the applicant by
the regulatory official of a state that has already licensed the
arrangemnent .

NEW SECTION. Sec. 17. This chapter does not apply to:

(1) Single enployer entities;

(2) Taft-Hartley plans; or

(3) Self-funded nultiple enployer welfare arrangenents that do not
provi de coverage for health care services.

NEWSECTION. Sec. 18. Participant contributions used to determ ne
the taxable amounts in this state under RCW 48.14.0201 shall be
determned in the sanme manner as premuns taxable in this state are
determ ned under RCW 48. 14. 090.

NEW SECTION. Sec. 19. A new section is added to chapter 48.43 RCW
to be codified between RCW 48. 43. 300 and 48.43.370 to read as foll ows:

A self-funded multiple enployer welfare arrangenent, as defined in
section 3 of this act, is subject to the same RBC reporting
requirenents as a donestic carrier under RCW 48.43.300 through
48. 43. 370.

p. 11 ESSB 6112. SL
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NEW SECTION. Sec. 20. A new section is added to chapter 48.31 RCW
to read as foll ows:

A self-funded multiple enployer welfare arrangenent, as defined in
section 3 of this act, is an insurer under this chapter.

NEW SECTION. Sec. 21. A new section is added to chapter 48.99 RCW
to read as foll ows:

A self-funded multiple enployer welfare arrangenent, as defined in
section 3 of this act, is an insurer under this chapter.

Sec. 22. RCW 48.02.190 and 2003 1st sp.s. ¢ 25 s 923 are each
anmended to read as foll ows:

(1) As used in this section:

(a) "Organization"™ neans every insurer, as defined in RCW
48. 01. 050, having a certificate of authority to do business in this
state and every health care service contractor or multiple enployer

wel fare arrangenent registered to do business in this state. "Cl ass
one" organi zations shall consist of all insurers as defined in RCW
48. 01. 050. "Class two" organizations shall consi st of al |

organi zations regi stered under provisions of chapter 48.44 RCW "d ass
three" organizations shall consist of self-funded multiple enployer
wel fare arrangenents as defined in section 3 of this act.

(b) (i) "Receipts" neans (()) (A) net direct prem uns consisting
of direct gross premuns, as defined in RCW 48.18.170, paid for
i nsurance witten or renewed upon risks or property resident, situated,
or to be perfornmed in this state, less return prem uns and prem uns on
policies not taken, dividends paid or credited to policyholders on
direct business, and premuns received from policies or contracts
i ssued in connection with qualified plans as defined in RCW48.14.021,
and (((+)) (B) prepaynents to health care service contractors as set
forth in RCW48.44.010(3) or participant contributions to self-funded
nmul tiple enployer welfare arrangenents as defined in section 3 of this
act | ess experience rating credits, dividends, prepaynents returned to
subscri bers, and paynents for contracts not taken.

(ii) Participant contributions, under chapter 48.-- RCW (sections
1 through 18 of this act), used to determne the receipts inthis state
under this section shall be determned in the sane manner as prem uns
taxable in this state are determ ned under RCW 48. 14. 090.

ESSB 6112. SL p. 12



© 00 N O Ol WDN P

W W W W W W W W WNDNDNDNDDDNDNDNDNDNMDNMNDNNNMNMNdNMNPEPEPPRPPRPPRPERPRPRPRPRERERPR
0O N Ol WNPEFP O OOWwNOD O P WNEPEOOOOWwWNO O owDdNDEe, o

(2) The annual cost of operating the office of insurance
comm ssioner shall be determ ned by |egislative appropriation. A pro
rata share of the cost shall be charged to all organizations. Each
class of organization shall contribute sufficient in fees to the
i nsurance conm ssioner's regulatory account to pay the reasonable
costs, including overhead, of regulating that class of organization.

(3) Fees charged shall be cal cul ated separately for each cl ass of
organi zation. The fee charged each organi zation shall be that portion
of the cost of operating the insurance comm ssioner's office, for that
cl ass of organization, for the ensuing fiscal year that is represented
by the organi zation's portion of the receipts collected or received by
all organizations within that class on business in this state during
t he previous cal endar year: PROVI DED, That the fee shall not exceed
one-eighth of one percent of receipts: PROVI DED FURTHER, That the
m ni nrum fee shall be one thousand dol |l ars.

(4) The conmm ssioner shall annually, on or before June 1, calculate
and bill each organization for the anount of its fee. Fees shall be
due and payable no later than June 15 of each year: PROVIDED, That if
t he necessary financial records are not available or if the anount of
the legislative appropriation is not determned in tine to carry out

such calculations and bill such fees within the time specified, the
comm ssioner may use the fee factors for the prior year as the basis
for the fees and, iif necessary, the conm ssioner nmay | npose

suppl enmental fees to fully and properly charge the organi zations. The
penalties for failure to pay fees when due shall be the sane as the
penalties for failure to pay taxes pursuant to RCW48. 14. 060. The fees
required by this section are in addition to all other taxes and fees
now i nposed or that may be subsequently i nposed.

(5 Al noneys collected shall be deposited in the insurance
comm ssioner's regulatory account in the state treasury which is hereby
creat ed.

(6) Unexpended funds in the insurance conm ssioner's regulatory
account at the close of a fiscal year shall be carried forward in the
i nsurance conm ssioner's regulatory account to the succeeding fisca
year and shall be used to reduce future fees. During the 2003-2005
fiscal biennium the legislature may transfer from the insurance
comm ssioner's reqgulatory account to the state general fund such
anounts as reflect excess fund bal ance in the account.
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Sec. 23. RCW48.03.060 and 1995 c¢ 152 s 2 are each anended to read
as follows:

(1) Examnations within this state of any insurer or self-funded
multiple enployer welfare arrangenent as defined in section 3 of this
act domciled or having its hone offices in this state, other than a
title insurer, nmade by the conm ssioner or the conm ssioner's exam ners
and enpl oyees shall, except as to fees, m|eage, and expense incurred
as to witnesses, be at the expense of the state.

(2) Every other exam nation, whatsoever, or any part of the
exam nation of any person domciled or having its hone offices in this
state requiring travel and services outside this state, shall be nmade
by the comm ssioner or by exam ners designated by the comm ssioner and
shall be at the expense of the person exam ned; but a donestic insurer
shall not be liable for the conpensation of exam ners enpl oyed by the
conmm ssioner for such services outside this state.

(3) When maki ng an exam nation under this chapter, the comm ssioner
may retain attorneys, appraisers, independent actuaries, independent
certified public accountants, or other professionals and specialists as
exam ners, the cost of which shall be borne by the person who is the
subj ect of the exam nation, except as provided in subsection (1) of
this section.

(4) The person examned and |iable therefor shall reinburse the
state upon presentation of an item zed statenent thereof, for the
actual travel expenses of the conmm ssioner's examners, their
reasonabl e living expense all owance, and their per di em conpensati on,
including salary and the enployer's cost of enployee benefits, at a
reasonable rate approved by the comm ssioner, incurred on account of
the exam nation. Per diemsalary and expenses for enpl oyees exam ning
insurers domciled outside the state of Washington shall be established
by the comm ssioner on the basis of the National Association of
| nsurance Conm ssioner's recommended salary and expense schedule for
zone exam ners, or the salary schedule established by the Washington
personnel resources board and the expense schedul e established by the
of fice of financial managenent, whichever is higher. A donestic title
insurer shall pay the exam nation expense and costs to the conm ssi oner
as item zed and billed by the conm ssioner.

The conmm ssioner or the conm ssioner's exam ners shall not receive
or accept any additional enolunent on account of any exam nati on.
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(5) Nothing contained in this chapter limts the comm ssioner's
authority to termnate or suspend any exam nation in order to pursue
other legal or regulatory action under the insurance laws of this
st at e. Findings of fact and conclusions nade pursuant to any
exam nation are prima facie evidence in any |legal or regulatory action.

Sec. 24. RCW 48.14.0201 and 1998 c 323 s 1 are each anended to
read as foll ows:

(1) As used in this section, "taxpayer" neans a heal th nai ntenance
organi zation((;)) as defined in RCW 48.46.020, ((er)) a health care
service contractor((+)) as defined in RCW48.44.010, or a self-funded
multiple enployer welfare arrangenent as defined in section 3 of this
act .

(2) Each taxpayer shall pay a tax on or before the first day of
March of each year to the state treasurer through the insurance
comm ssioner's office. The tax shall be equal to the total amount of
all prem uns and prepaynents for health care services received by the
t axpayer during the preceding cal endar year nultiplied by the rate of
two percent.

(3) Taxpayers shall prepay their tax obligations wunder this
section. The m ni num anount of the prepaynents shall be percentages of
the taxpayer's tax obligation for the preceding calendar year
reconputed using the rate in effect for the current year. For the
prepaynent of taxes due during the first calendar year, the m ninum
anount of the prepaynents shall be percentages of the taxpayer's tax
obligation that would have been due had the tax been in effect during
the previous cal endar year. The tax prepaynents shall be paid to the
state treasurer through the comm ssioner's office by the due dates and
in the foll ow ng anounts:

(a) On or before June 15, forty-five percent;

(b) On or before Septenber 15, twenty-five percent;

(c) On or before Decenber 15, twenty-five percent.

(4) For good cause denonstrated in witing, the conmm ssioner may
approve an anount smaller than the preceding calendar year's tax
obligation as reconputed for <calculating the health mintenance
organi zation's, health care service contractor's, self-funded nultiple
enployer welfare arrangenent's or certified health plan's prepaynent
obligations for the current tax year.
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(5) Moneys coll ected under this section shall be deposited in the
general fund through March 31, 1996, and in the health services account
under RCW 43.72.900 after March 31, 1996.

(6) The taxes inposed in this section do not apply to:

(a) Amounts received by any taxpayer fromthe United States or any
instrunentality thereof as prepaynents for health care services
provided under Title XVIII (nmedicare) of the federal social security
act .

(b) Anmounts received by any health care service contractor, as
defined in RCW 48.44.010, as prepaynents for health care services
included within the definition of practice of dentistry under RCW
18. 32. 020.

(c) Participant contributions to self-funded nultiple enployer
welfare arrangenents that are not taxable in this state.

(7) Beginning January 1, 2000, the state does hereby preenpt the
field of inposing excise or privilege taxes upon taxpayers and no
county, city, town, or other nunicipal subdivision shall have the right
to i npose any such taxes upon such taxpayers. This subsection shall be
limted to premuns and paynents for health benefit plans offered by
heal th care service contractors under chapter 48.44 RCW ((and)), health
mai nt enance organi zati ons under chapter 48.46 RCW__and self-funded
nmul tiple enployer welfare arrangenents as defined in section 3 of this
act. The preenption authorized by this subsection shall not inpair the
ability of a county, city, town, or other municipal subdivision to
i npose excise or privilege taxes upon the health care services directly
del i vered by the enployees of a health maintenance organi zati on under
chapter 48.46 RCW

(8) The taxes inposed by this section apply to a self-funded
multiple enployer welfare arrangenent only in the event that they are
not preenpted by the enployee retirenent incone security act of 1974,
as anended, 29 U S.C Sec. 1001 et seq. The arrangenents and the
commi ssioner shall initially request an advisory opinion from the
United States departnent of |abor or obtain a declaratory ruling from
a federal court on the legality of inposing state premum taxes on
these arrangenents. |If there has not been a final determ nation by the
United States departnent of |abor or a federal court that the taxes are
not preenpted by federal law, the taxes provided for in this section
becone effective on Mirch 1, 2005, or thirty days following the
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i ssuance of a certificate of authority, whichever is later. During the
tine period between March 1, 2005, or thirty days followng the
issuance of a certificate of authority, whichever is later, and the
final determnation by the United States departnent of |abor or a
federal court, any taxes shall be deposited in an interest bearing
escrow account nmaintained by the multiple enployer welfare arrangenent.
Upon a final determnation that the taxes are not preenpted by the
enpl oyee retirenent incone security act of 1974, as anended, 29 U S C
Sec. 1001 et seq., all funds in the interest bearing escrow account
shall be transferred to the state treasurer.

Sec. 25. RCW48.41.030 and 2001 ¢ 196 s 2 are each anended to read
as follows:

The definitions in this section apply throughout this chapter
unl ess the context clearly requires otherw se.

(1) "Accounting year" neans a twelve-nonth period determ ned by the
board for purposes of record-keeping and accounting. The first
accounting year may be nore or |less than twelve nonths and, fromtinme
to tine in subsequent years, the board may order an accounting year of
ot her than twelve nonths as nmay be required for orderly nmanagenent and
accounting of the pool.

(2) "Administrator"™ means the entity chosen by the board to
adm ni ster the pool under RCW 48. 41. 080.

(3) "Board" nmeans the board of directors of the pool.

(4) "Conmm ssioner"” neans the insurance comr ssioner.

(5) "Covered person” neans any individual resident of this state
who is eligible to receive benefits from any nenber, or other health
pl an.

(6) "Health care facility" has the sane neaning as in RCW
70. 38. 025.

(7) "Health care provider" nmeans any physician, facility, or health
care professional, who is licensed in Washington state and entitled to
rei nbursenent for health care services.

(8) "Health care services" neans services for the purpose of
preventing, alleviating, curing, or healing human illness or injury.

(9) "Health carrier”™ or "carrier" has the sane neaning as in RCW
48. 43. 005.
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(10) "Health coverage" neans any group or individual disability
i nsurance policy, health care service contract, and heal th mai ntenance
agreenent, except those contracts entered into for the provision of

health care services pursuant to Title XVIII of the Social Security
Act, 42 U S.C Sec. 1395 et seq. The term does not include short-term
care, long-term care, dental, vision, accident, fixed indemity,
disability income contracts, limted benefit or credit insurance,
coverage issued as a supplenent to liability insurance, insurance

arising out of the worker's conpensation or simlar |aw, autonobile
medi cal paynment insurance, or insurance under which benefits are
payable with or wthout regard to fault and which is statutorily
required to be contained in any liability insurance policy or
equi val ent sel f-insurance.

(11) "Health plan" means any arrangenent by which persons,
i ncl udi ng dependents or spouses, covered or nmaking application to be
covered under this pool, have access to hospital and nedical benefits
or reinbursenent including any group or individual disability insurance
policy; health care service contract; health maintenance agreenent;
uni nsured arrangenents of group or group-type contracts including
enpl oyer self-insured, cost-plus, or other benefit nethodol ogi es not
i nvol ving insurance or not governed by Title 48 RCW coverage under
group-type contracts which are not available to the general public and
can be obtained only because of connection wth a particular
organi zati on or group; and coverage by nedi care or other governnental

benefits. This term includes coverage through "health coverage" as
defined under this section, and specifically excludes those types of
prograns excluded wunder the definition of "health coverage" in

subsection (10) of this section.

(12) "Medical assistance" neans coverage under Title XIX of the
federal Social Security Act (42 U S.C., Sec. 1396 et seq.) and chapter
74. 09 RCW

(13) "Medicare" neans coverage under Title XViIIl of the Social
Security Act, (42 U S.C. Sec. 1395 et seq., as anended).
(14) "Menber" nmeans any conmmerci al i nsurer which provides

disability insurance or stop loss insurance, any health care service
contractor, ((and)) any health mai ntenance organi zation |icensed under
Title 48 RCW_and any self-funded nultiple enployer welfare arrangenent
as defined in section 3 of this act. "Menber" also neans the
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Washi ngton state health care authority as issuer of the state uniform
medi cal pl an. "Menber" shall also nmean, as soon as authorized by
federal law, enployers and other entities, including a self-funding
entity and enployee welfare benefit plans that provide health plan
benefits in this state on or after May 18, 1987. "Menber" does not
include any insurer, health care service contractor, or health
mai nt enance organi zati on whose products are exclusively dental products
or those products excluded fromthe definition of "health coverage" set
forth in subsection (10) of this section.

(15) "Network provider" neans a health care provider who has
contracted in witing with the pool adm nistrator or a health carrier
contracting with the pool admnistrator to offer pool coverage to
accept paynent fromand to |ook solely to the pool or health carrier
according to the ternms of the pool health plans.

(16) "Plan of operation" neans the pool, including articles, by-
| aws, and operating rules, adopted by the board pursuant to RCW
48. 41. 050.

(17) "Point of service plan" neans a benefit plan offered by the
pool under which a covered person may elect to receive covered services
from network providers, or nonnetwork providers at a reduced rate of
benefits.

(18) "Pool" neans the Washington state health insurance pool as
created in RCW48. 41. 040.

Sec. 26. RCW48.41.060 and 2000 ¢ 79 s 9 are each anended to read
as follows:

(1) The board shall have the general powers and authority granted
under the laws of this state to insurance conpanies, health care

service contractors, and heal th mai ntenance organi zations, |icensed or
registered to offer or provide the kinds of health coverage defined
under this title. In addition thereto, the board shall:

(a) Designate or establish the standard health questionnaire to be
used under RCW 48.41.100 and 48.43.018, including the form and content
of the standard health questionnaire and the nethod of its application
The questionnaire nust provide for an objective evaluation of an
i ndividual's health status by assigning a di screet neasure, such as a
system of point scoring to each individual. The questionnaire nmust not
contain any questions related to pregnancy, and pregnancy shall not be
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a basis for coverage by the pool. The questionnaire shall be designed
such that it is reasonably expected to identify the eight percent of
persons who are the nobst costly to treat who are under individua
coverage in health benefit plans, as defined in RCW 48.43.005, in
Washi ngton state or are covered by the pool, if applied to all such
persons;

(b) Obtain froma nenber of the American acadeny of actuaries, who
i s independent of the board, a certification that the standard health
questionnaire neets the requirenents of (a) of this subsection;

(c) Approve the standard health questionnaire and any nodifications
needed to conply with this chapter. The standard health questionnaire
shall be submtted to an actuary for certification, nodified as
necessary, and approved at |east every eighteen nonths. The
desi gnation and approval of the standard health questionnaire by the
board shall not be subject to review and approval by the conm ssioner.
The standard health questionnaire or any nodification thereto shall not
be used until ninety days after public notice of the approval of the
questionnaire or any nodification thereto, except that the initial
standard heal th questionnaire approved for use by the board after March
23, 2000, may be used immediately following public notice of such
approval ;

(d) Establish appropriate rates, rate schedul es, rate adjustnents,
expense allowances, claim reserve fornmulas and any other actuari al
functions appropriate to the operation of the pool. Rates shall not be
unreasonable in relation to the coverage provided, the risk experience,
and expenses of providing the coverage. Rates and rate schedul es may
be adjusted for appropriate risk factors such as age and area vari ation
in claim costs and shall take into consideration appropriate risk
factors in accordance with established actuarial underwiting practices
consistent with Washington state individual plan rating requirenents
under RCW 48. 44. 022 and 48. 46. 064,

(e) Assess nenbers of the pool in accordance with the provisions of
this chapter, and nmake advance interi massessnents as nmay be reasonabl e
and necessary for the organizational or interim operating expenses.
Any interimassessnents will be credited as of fsets agai nst any regul ar
assessnents due following the close of the year. Self-funded nmultiple
enployer welfare arrangenents are subject to assessnent under this
subsection only in the event that assessnents are not preenpted by the
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enpl oyee retirenent incone security act of 1974, as anended, 29 U.S.C
Sec. 1001 et seq. The arrangenents and the conm ssioner shal
initially request an advisory opinion fromthe United States departnent
of labor or obtain a declaratory ruling from a federal court on the
legality of inposing assessnents on these arrangenents before inposing
the assessnent. If there has not been a final determ nation by the
United States departnment of labor or a federal court that the
assessnents are not preenpted by federal |law, the assessnents provided
for in this subsection becone effective on March 1, 2005, or thirty
days followi ng the issuance of a certificate of authority, whichever is
later. During the tine period between March 1, 2005, or thirty days
following the issuance of a certificate of authority, whichever is
later, and the final determ nation by the United States departnent of
|abor or a federal court, any assessnents shall be deposited in an
interest bearing escrow account maintained by the nmultiple enployer
wel fare arrangenent. Upon a final determ nation that the assessnents
are not preenpted by the enployee retirenent incone security act of
1974, as anended, 29 U S.C Sec. 1001 et seq., all funds in the
interest bearing escrow account shall be transferred to the board;

(f) Issue policies of health coverage in accordance with the
requi renments of this chapter;

(g) Establish procedures for the admnistration of the prem um
di scount provided under RCW 48.41.200(3)(a)(iii);

(h) Contract with the Washington state health care authority for
the admnistration of the premum discounts provided under RCW
48.41.200(3)(a) (i) and (ii);

(1) Set a reasonable fee to be paid to an insurance agent |icensed
in Washington state for submtting an acceptable application for
enroll nment in the pool; and

(j) Provide certification to the conm ssi oner when assessnents wl |
exceed the threshold | evel established in RCW48. 41. 037.

(2) In addition thereto, the board may:

(a) Enter into contracts as are necessary or proper to carry out
the provisions and purposes of this chapter including the authority,
with the approval of the comm ssioner, to enter into contracts wth
simlar pools of other states for the joint performance of common
adm ni strative functions, or with persons or other organizations for
t he performance of adm nistrative functions;
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(b) Sue or be sued, including taking any |egal action as necessary
to avoid the paynent of inproper clains against the pool or the
coverage provided by or through the pool;

(c) Appoint appropriate |legal, actuarial, and other conmttees as
necessary to provide technical assistance in the operation of the pool,
policy, and other contract design, and any other function wthin the
authority of the pool; and

(d) Conduct periodic audits to assure the general accuracy of the
financial data submtted to the pool, and the board shall cause the
pool to have an annual audit of its operations by an independent
certified public accountant.

(3) Nothing in this section shall be construed to require or
aut hori ze the adoption of rules under chapter 34.05 RCW

NEW SECTION. Sec. 27. Sections 1 through 18 of this act
constitute a new chapter in Title 48 RCW

NEW SECTION. Sec. 28. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

NEW SECTION. Sec. 29. This act is necessary for the immedi ate
preservation of the public peace, health, or safety, or support of the
state governnent and its existing public institutions, and takes effect
i mredi ately.

Passed by the Senate March 10, 2004.

Passed by the House March 9, 2004.

Approved by the Governor March 31, 2004.

Filed in Ofice of Secretary of State March 31, 2004.
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