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SUBSTI TUTE SENATE BI LL 6286

AS AMENDED BY THE HOUSE
Passed Legislature - 2004 Regul ar Session
State of WAshi ngt on 58th Legislature 2004 Regul ar Session

By Senate Commttee on Natural Resources, Energy & Water (originally
sponsored by Senator Morton)

READ FI RST TI ME 02/ 06/ 04.

AN ACT Relating to heating oil tank liability protection; anending
RCW 70. 149. 040, 70.149.070, 70.149.080, and 82.23A.010; and providing
an effective date.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW70.149.040 and 1997 ¢ 8 s 1 are each anended to read
as follows:

The director shall:

(1) Design a program for providing pollution liability insurance
for heating oil tanks that provides up to sixty thousand dollars per
occurrence coverage and aggregate |limts, and protects the state of
Washi ngton from unwanted or unanticipated liability for accidental
rel ease cl ai ns;

(2) Admnister, inplenent, and enforce the provisions of this
chapter. To assist in admnistration of the program the director is
aut hori zed to appoint up to two enpl oyees who are exenpt fromthe civi
service |law, chapter 41.06 RCW and who shall serve at the pleasure of
the director;

(3) Adm nister the heating oil pollution liability trust account,
as established under RCW 70. 149. 070;
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(4) Enploy and discharge, at his or her discretion, agents,
attorneys, consultants, conpanies, organizations, and enployees as
deened necessary, and to prescribe their duties and powers, and fix
their conpensati on;

(5) Adopt rules under chapter 34.05 RCWas necessary to carry out
the provisions of this chapter;

(6) Design and from tinme to time revise a reinsurance contract
provi di ng coverage to an insurer or insurers neeting the requirenents
of this chapter. The director is authorized to provide reinsurance
through the pollution liability insurance programtrust account;

(7) Solicit bids from insurers and select an insurer to provide
pollution Iliability insurance for third-party bodily injury and
property damage, and corrective action to owners and operators of
heati ng oil tanks;

(8) Register, and design a neans of accounting for, operating
heati ng oil tanks;

(9) Inplenment a programto provide advice and technical assistance
to owners and operators of active and abandoned heating oil tanks if
contam nation from an active or abandoned heating oil tank 1is
suspect ed. Advice and assistance regarding admnistrative and
technical requirenents may include observation of testing or site
assessnment and review of the results of reports. |If the director finds
that contamnation is not present or that the contamnation is
apparently mnor and not a threat to human health or the environnent,
the director may provide witten opinions and conclusions on the
results of the investigation to owners and operators of active and
abandoned heating oil tanks. The agency is authorized to collect, from
persons requesting advice and assistance, the costs incurred by the
agency in providing such advice and assi stance. The costs may i ncl ude
travel costs and expenses associated with review of reports and

preparation of witten opinions and concl usions. Funds from cost
rei nbursenent nust be deposited in the heating oil pollution liability
trust account. The state of Washington, the pollution liability

i nsurance agency, and its officers and enpl oyees are inmune from all
l[itability, and no cause of action arises from any act or omssion in
providing, or failing to provide, such advice, opinion, conclusion, or
assi stance; ((and))
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(10) Establish a public information programto provide information
regarding liability, t echni cal , and environnental requirenents
associated with active and abandoned heating oil tanks;,

(11) Monitor agency expenditures and seek to minimze costs and
maxi m ze benefits to ensure responsible financial stewardship;

(12) Create an advisory conmttee of stakeholders to advise the
director on all aspects of program operations and fees authorized by
this chapter, including pollution prevention prograns. The advi sory
comm ttee nust have one nenber each fromthe Pacific Northwest oil heat

council, the Washington oil marketers association, the western states
petrol eum association, and the departnent of ecology and three nenbers
from anong the owners of hone heating oil tanks registered with the
pollution liability insurance agency who are generally representative
of the geographical distribution and types of registered owners. The
commttee should neet at |east quarterly, or nore frequently at the
discretion of the director; and

(13) Study if appropriate user fees to supplenent program funding
are necessary and devel op recommendations for legislation to authorize
such fees.

Sec. 2. RCW70.149.070 and 1997 ¢ 8 s 2 are each anended to read
as follows:

(1) The heating oil pollution liability trust account is created in
the custody of the state treasurer. Al receipts from the pollution
liability insurance fee coll ected under RCW 70. 149. 080 and rei nsurance
prem uns shall be deposited into the account. Expendi tures from the
account may be used only for the purposes set out under this chapter.
Only the director or the director's designee may aut horize expenditures
fromthe account. The account is subject to allotnent procedures under
chapter 43.88 RCW but no appropriation is required for expenditures.
Any residue in the account in excess of funds needed to neet
admnistrative costs for January of the followng year shall be
transferred at the end of the ((brenniurr)) calendar year to the
pollution liability insurance programtrust account.

(2) Mney in the account may be used by the director for the
fol |l ow ng purposes:

(a) Corrective action costs;

(b) Third-party liability clains;
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(c) Costs associated with clains adm ni strati on;

(d) Purchase of an insurance policy to cover all registered heating
oil tanks, and reinsurance of the policy; and

(e) Adm nistrative expenses of the program including personnel
equi pnent, supplies, and providing advice and technical assistance.

Sec. 3. RCW70.149.080 and 1995 ¢ 20 s 8 are each anended to read
as follows:

(1) A pollution liability insurance fee of ((stxtenrths—oet—onre))
one and two-tenths cents per gallon of heating oil purchased within the
state shall be inposed on every special fuel dealer, as the termis
defined in chapter 82.38 RCW naking sales of heating oil to a user or
consurer.

(2) The pollution liability insurance fee shall be remtted by the

special fuel dealer to the departnent of |icensing ((wth—payrent—of
the special fuel dealer tax)).

(3) The fee proceeds shall be used for the specific regulatory
pur poses of this chapter.

(4) The fee inposed by this section shall not apply to heating oi
exported or sold for export fromthe state.

Sec. 4. RCW 82.23A.010 and 1989 c¢ 383 s 15 are each anended to
read as foll ows:

Unl ess the context clearly requires otherwise, the definitions in
this section apply throughout this chapter.

(1) "Petroleum product” neans plant condensate, lubricating oil,
gasol i ne, aviation fuel, kerosene, diesel notor fuel, benzol, fuel oil
residual oil. ({HguetHed—or—tguetiable—gases—suechas—butane—ethane—
and—proepane;-)) and every other product derived from the refining of
crude oil, but the term does not include crude oil or liquefiable
gases.

(2) "Possession" neans the control of a petrol eum product | ocated
wWithin this state and includes both actual and constructive possession.
"Actual possession” occurs when the person with control has physica
possessi on. "Constructive possession” occurs when the person wth
control does not have physical possession. "Control" neans the power
to sell or use a petroleum product or to authorize the sale or use by
anot her.
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(3) "Previously taxed petrol eum product” nmeans a petrol eum product
in respect to which a tax has been paid under this chapter and that has
not been remanufactured or reprocessed in any manner (other than nere
repackagi ng or recycling for beneficial reuse) since the tax was paid.

(4) "Wol esal e val ue" neans fair nmarket whol esal e val ue, determ ned
as nearly as possible according to the wholesale selling price at the
pl ace of use of simlar products of like quality and character, in
accordance with rules of the departnent.

(5) Except for ternms defined in this section, the definitions in
chapters 82.04, 82.08, and 82.12 RCWapply to this chapter.

NEW SECTION. Sec. 5. Section 3 of this act takes effect July 1,
2004.

Passed by the Senate March 8, 2004.

Passed by the House March 3, 2004.

Approved by the Governor March 29, 2004.

Filed in Ofice of Secretary of State March 29, 2004.
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