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HOUSE BI LL 1004

St ate of WAshi ngt on 590th Legislature 2005 Regul ar Sessi on
By Representatives H nkle, Kretz, Sunp and C enents

Prefiled 12/21/2004. Read first tinme 01/10/2005. Referred to
Committee on Econom c Devel opnment, Agriculture & Trade.

AN ACT Relating to water conservancy boards; anending RCW
90. 80. 010, 90.80.020, 90.80.030, 90.80.035, 90.80.040, 90.80.055,
90. 80. 065, 90.80.070, 90.80.080, 90.80.090, 90.80.100, 90.80.120,
90. 80.135, and 90.80.150; creating a new section; repealing RCW
90. 80.901; and declaring an energency.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW90.80.010 and 2004 c 10 s 1 are each anmended to read
as follows:

The follow ng definitions apply throughout this chapter, unless the
context clearly requires otherw se.

(1) "Alternate” neans an individual: (a) Wio is appointed by the
county legislative authority or authorities under RCW 90. 80.050(3); (b)
who is trained under the requirenents of RCW 90.80.040; and (c) who,
while serving as a replacenent for an absent or recused conm ssioner:
(i) May serve and vote as a commssioner; (ii) is subject to any
requi renent applicable to a comm ssioner; and (iii) counts toward a
quor um

(2) "Board" nmeans a water conservancy board created under this
chapter.
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(3) "Comm ssioner” neans an individual who is appointed by the
county legislative authority or authorities as a nenber of a water
conservancy board under RCW 90.80.050(1), or an alternate appointed
under RCW 90. 80.050(3) while serving as a replacenent for an absent or
recused comm ssi oner.

(4) ((-—DPepartrent"—neans—thedepartrent—of—ecology—

5y " I ' Y I : I

6—Record—of)) "Decision" neans the ((eenelusion—reached—by))
decision of a water conservancy board ((regarding)) to approve, deny,

or approve with conditions an application for a transfer filed with the
boar d.

((6H)) (5) "Departnent” neans the departnent of ecol ogy.

(6) "Transfer" neans a transfer, change, anendnent, or other
alteration of a part or all of a water right authorized under RCW
90. 03. 380, 90.03.390, or 90.44.100.

Sec. 2. RCW90.80.020 and 1997 c 441 s 3 are each anended to read
as follows:

(1) The county legislative authority of a county may create a water
conservancy board((—subjeect—to—approval—bythe direetor;)) for the
pur pose of expediting voluntary water transfers within the county.

(2) A water conservancy board may be initiated by((——F&a))) a

resolution of the county |egislative authority((+—b)—a—+resoelution

presented to)). The county legislative authority ((eatHH+nrg—tor—the
ereation—of—a—board)) nmay also be petitioned to create a water

conservancy board by: (a) The legislative authority of an irrigation
district, public utility district that operates a public water system
a reclamation district, a city operating a public water system or a
wat er-sewer district that operates a public water system ((fe6}—=a
reselut+en—by)) (b) the governing body of a cooperative or nutua

corporation that operates a public water system serving one hundred or
nmore accounts; ((fe))) (c) a petition signed by five or nore water
rights holders, including their addresses, who divert water for use
within the county; or ((£e})) (d) any conbination of (a) through
((€))) (c) of this subsection. The ((+eselut+on—or)) petition nust
state the need for the board, include proposed bylaws or rules and
procedures that wll govern the operation of the board, identify the

HB 1004 p. 2



©O© 00 N O Ol WDN P

e e e e
N oo o0 A WODN RO

18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35

geogr aphi ¢ boundaries where there is an initial interest in transacting
wat er sales or transfers, and describe the proposed nethod for funding
t he operation of the board.

(3) After receiving a ((+eselutton—or)) petition to create a board,
a county legislative authority shall determne its sufficiency. If the
county legislative authority finds that the ((reselutien—o+r)) petition
is sufficient, or if the county is initiating the creation of a board
upon its own notion, it shall hold at |east one public hearing on the
proposed creation of the board. Notice of the hearing shall be
publi shed at |east once in a newspaper of general circulation in the
county not |less than ten days nor nore than thirty days before the date
of the hearing. The notice shall describe the tine, date, place, and
pur pose of the hearing, as well as the purpose of the board. Foll ow ng
the hearing, the county legislative authority may adopt a resolution
approving the creation of the board if it finds that the board' s
creation is in the public interest. The resolution nust identify the
boundaries of the area that is within the jurisdiction of the board.

Sec. 3. RCW90.80.030 and 1997 c 441 s 4 are each anended to read
as follows:

((H)) If it adopts a resolution creating a board, the county
| egislative authority shall ((ferward—a—copy—of—the resolution—or
petition—calnhrgforthe ereattonof the beard-)) informthe departnent

of the board's creation by forwarding a copy of the resolution

j : ion)) to the
depart nent.

({ £2—The—dtrector—shall—approve—or—deny—the—creatton—ol—a—board
i : ‘ I : I Leaislat] hor I
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Sec. 4. RCW90.80.035 and 2004 c 10 s 2 are each anmended to read
as follows:

(1) If a county is the only county having | ands conprising a water
resource inventory area as defined in chapter 173-500 WAC, the county
may el ect to establish a water conservancy board for the water resource
inventory area, rather than for the entire county.

(2) Counties having lands within a water resource inventory area

may jointly ((petit+onthe—departrent—for—establHshrent—of)) establish

a water conservancy board for the water resource inventory area.

Counties may jointly ((petit+on—the—departrment—to)) establish boards
serving nmultiple counties or one or nore water resource inventory
areas. For any of these nulticounty options, the counties nust reach
their joint determnation on the decision to ((f+e—the—petition))

create the board, on the proposed bylaws, and on other matters rel ating
to the establishnment and operation of the board in accordance with the
provisions of this chapter and chapter 39.34 RCW the interlocal

cooperation act. Each county nust neet the requirenments of RCW
90.80.020(2). The counties nust jointly determ ne the sufficiency of

a petition under RCW 90. 80.020(3) and each county legislative authority
must hold a hearing in its county.

(3) If ((estabHshrent—of)) a nulticounty water conservancy board
is created under any of the options provided in subsection (2) of this
section ((+s—approved—by—the—departrent)), the counties nust jointly
appoint the board conmm ssioners and jointly appoint nenbers to fill
vacancies as they occur, and may jointly appoint alternates in
accordance with the provisions of this chapter and chapter 39.34 RCW

(4) A board established for nore than one county or for one or nore
water resource inventory areas has the sane powers as other boards
establ i shed under this chapter. The board has no jurisdiction outside
the boundaries of the water resource inventory area or areas or the
county or counties, as applicable, for which it has been established,
except as provided in this chapter.

(5) The counties establishing a board for a multiple county area
nmust designate a | ead county for purposes of providing a single point
of contact for comunications wth the departnent. The | ead county
shall forward the ((+nfermation)) resolutions creating the board as
requi red in RCW90. 80.030(1) for each county.
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Sec. 5. RCW90.80.040 and 1997 c 441 s 5 are each anended to read
as follows:

The director of the departnment may, as deened necessary by the
director, adopt rules in accordance with chapter 34.05 RCW ( ( recessary
to carry out this chapter, including)) establishing m ninum
requirenents for the training and conti nui ng educati on of
comm ssi oners. Training courses for comm ssioners shall include an
overview of state water |aw and hydrol ogy. Prior to comm ssioners
taking action on proposed water right transfers, the conm ssioners
shall conmply with training requirenents that include state water |aw
and hydr ol ogy.

Sec. 6. RCW90.80.055 and 2001 ¢ 237 s 9 are each anended to read
as follows:

(1) Except as provided in subsection (2) of this section, a board
shal | operate on a countyw de basis or on an areaw de basis in the case
of a board wth jurisdiction in nore than one county or water resource
inventory area, and have the follow ng powers, in addition to any ot her
powers granted in this chapter:

(a) Except as provided in subsection (2) of this section, a board
may act upon applications for the sane kinds of transfers that the
department itself is authorized to act upon, including an application
to establish a trust water right under chapter 90.38 or 90.42 RCW A
board may not act upon an application for the type of transfer within
an irrigation district as described in RCW 90.03. 380(3). If a board
receives an application for a transfer between two irrigation districts
as described in RCW90.03.380(2), the board nust, before publication of
notice of the application, receive the concurrence specified in that
section.

(b) A board may act upon an application to transfer a water right
claim filed under chapter 90.14 RCW In acting upon such an
application, the board nust nmake a tentative determnation as to the
validity and extent of the right, if any, enbodied in the claimand may
only issue a record of decision regarding a transfer of such a claimto
the extent it is tentatively determned to be valid. ((Neither)) The
board's tentative determ nation((—nrer—the—directors—aceceptance—of
steh—a—tentat+ve—determnation-)) does not constitute((s)) an
adj udication of the right under RCW 90.03.110 through 90.03.240 or
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90. 44. 220, and such a determ nation does not preclude or prejudice a
subsequent challenge to the validity, priority, or quantity of the
right in a general adjudication under those sections.

(c) A board may establish a water right transfer information
exchange through which all or part of a water right may be listed for

sale or |ease. The board may also accept and post notices in the
exchange from persons interested in acquiring or |easing water rights
fromw lling sellers.

(d) The director shall assign a representative of the departnent to
provi de technical assistance to each board. |If requested by the board,
the representative shall work with the board as it reviews applications
for formal acceptance, prepares draft records of decision, and
considers other technical or legal factors affecting the board's
devel opnent of ((a—+F+nhal—+reecord—of)) its decision. A board may request
and accept additional technical assistance from the departnent. A
board may also request and accept assistance and support from the
county governnent or governnents of the county or counties in which it
oper at es.

(2) The jurisdiction of a board shall not apply within the
boundaries of a federal Indian reservation or to lands held in trust
for an Indian band, tribe, or nation by the federal governnent.

Sec. 7. RCW90.80.065 and 2001 ¢ 237 s 16 are each anended to read
as follows:

A wat er conservancy board nmay be formally dissolved by the county
or jointly by the counties as applicable in which it operates by
adoption of a resolution of the county legislative authority or
aut horities. Notice of the dissolution nust be provided to the

director of the departnent. { { Fhe—department—mray—petttion—the—county

was—ereated-) )

Sec. 8. RCW90.80.070 and 2004 c 10 s 4 are each anmended to read
as follows:

(1) A person proposing a transfer of a water right may elect to
file an application with a water conservancy board, if a board has been
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established for the geographic area where the water is or would be
di verted, w thdrawn, or used. If the person has already filed an
application with the departnment, the person may request that the
departnent convey the application to the conservancy board wth
jurisdiction and the departnment nust pronptly forward the application.
A board is not required to process an application filed with the board.
If a board decides that it will not process an application, it nust
return the application to the applicant and nust informthe applicant
that the application may be filed with the departnent. An application
to the board for a transfer shall be made on a form provided by the
depart nent. A board may require an applicant to submt wthin a
reasonable tine additional information as nmay be required by the board
in order to review and act upon the application. At a mnimm the
application shall include information sufficient to establish to the
board's satisfaction that a right to the quantity of water being
transferred exists, and a description of any applicable Iimtations on
the right to use water, including the point of diversion or wthdrawal,
pl ace of wuse, source of supply, purpose of wuse, quantity of use
permtted, tinme of use, period of use, and the place of storage.
(2)(a) The applicant for any proposed water right transfer may
apply to a board for a ((reeerd—of)) decision on a transfer and the
board may render a decision on the application if the water proposed to
be transferred is currently diverted, withdrawn, or used within the
geographic area in which the board has jurisdiction((—er—would—be

board has jurisdiction if the transfer is approved)). However : A
board may approve a transfer that includes a change in the point of
diversion or wthdrawal of water under a water right only if the
geographic area within the jurisdiction of the board includes both the
current and proposed point of diversion or wwthdrawal; and a board nay
approve a transfer that includes a change in the place of use of the
water under a water right only if the geographic area wthin the
jurisdiction of the board includes both the current and proposed pl ace
of use.

(b) In the case of a proposed water right transfer in which the
water is currently diverted or wthdrawmn or would be diverted or
wi t hdrawn out si de the geographi c boundaries of the county or the water
resource inventory area where the use is proposed to be made, the board
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shall hold a public hearing in the county of the diversion or
wi t hdrawal or proposed diversion or wthdrawal. The board shall
provide for promnent publication of notice of the hearing in a
newspaper of general circulation published in the county in which the
hearing is to be held for the purpose of affording an opportunity for
interested persons to comment upon the application. |If an application
is for a transfer of water out of the water resource inventory area
that is the source of the water, the board shall consult with the
departnment regarding the application.

(3) After an application for a transfer is filed with the board,
the board shall publish notice of the application and send notice to
state agencies in accordance with the requirenents of RCW 90. 03. 280.
In addition, the board shall send notice of the application to any
Indian tribe with reservation lands that would be, but for RCW
90.80.055(2), within the area in which the board has jurisdiction. The
board shall al so provide notice of the application to any Indian tribe
that has requested that it be notified of applications. Any person nay
submt comrents and other information to the board regarding the
application. The comments and information may be submtted in witing
or verbally at any public neeting of the board to discuss or decide on
the application. The coments nust be considered by the board in
making its record of decision.

(4) If a mpjority of the board determ nes that the application is
conplete, and that the transfer is in accordance with RCW 90. 03. 380,
90. 03. 390, or 90.44.100, the board nust issue a ((+eeerd—-of)) decision
approving the transfer((—subleet—to—review by the direetor)). In
making its ((reeerd—ef)) decision, the board nust consider anong ot her
t hi ngs whet her the proposed transfer can be made w thout detrinment or
injury to existing water rights, including rights established for
instreamflows. The board nust include in its ((reeerd—of)) decision
any conditions that are deemed necessary for the transfer to qualify
for approval under the applicable |aws of the state. The basis for the
((reeerd—of)) decision of the board nust be docunented in a report of

exam nation. ((The board s proposed approval nust clearly state that

transfer until a final decision is nade by the director.)) In nmeking
its ((reeerd—of)) decision, the board nust consider anong ot her things
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whet her the proposed transfer can be nmade wi thout detrinent or injury
to existing water rights, including rights established for instream
flows.

(5 If a majority of the board determnes that the application
cannot be approved under the applicable laws of the state of
Washi ngton, the board nust make a ((reeerd—of)) decision denying the
application together with its report of exam nation docunenting its
({record—ol)) decisiaon. ((Fheboard-srecord ol dectsionis—subieet—+to
revi-ewby—the—director—under—ROAW90-80-080-)) In such a case, however,

if a majority of the board determnes that the application could be
approved under the applicable laws of the state if certain conditions
were added to the approval, the board may approve the application with
t hose conditions.

(6) Wien alternates appointed wunder the provisions of RCW
90. 80. 050(3) are serving as conmmi ssioners on a board, a mpjority vote
of the board nust include at | east one conmm ssi oner appoi nted under the
provi si ons of RCW 90. 80. 050(1).

(7) An alternate when serving as a conmi ssioner in the review of an
application before the board shall:

(a) Review the witten record before the board and any exhibits
provided for the review or provided at the hearing if a hearing was
hel d;

(b) Review any audi o or video recordi ngs made of the proceedi ngs on
t he application; and

(c) Conduct a site visit if a site visit by other conm ssioners
acting on the application has been previously conducted.

(8) An alternate serving as a conm ssioner shall be guided by the
conflict of interest standards applicable to all comm ssioners under
RCW 90. 80. 120. The board shall provide notice of an alternate sitting
as a conmssioner to the applicant and other participants in
proceedi ngs before the board in a tinmely manner to provide sufficient
time for any challenges for conflict of interest to be made prior to
t he board's decision on the application.

Sec. 9. RCW90.80.080 and 2001 ¢ 237 s 12 are each anmended to read
as foll ows:

(1) ((Fhe—board—rmust—provide—a—copy—of—+ts—record—ofl—dectston—to
I L . he | | chall et | of decisi I
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reguested—notice—of —the—board-s—record—of—decision)) After rendering
its decision on an application for a transfer, the board nust pronptly
forward to the departnent for recordkeeping its decision, its report of
exam nation that summarizes the factual findings on which the board
relied in reaching its decision, and a copy of the files and records
upon which the board's decision is based. Upon the conclusion of its
business involving a water right transfer application, a board nust
pronptly send the original copies of all renmamining records relating to
that application to the departnent for recordkeeping. A board nmay keep
a copy of the original docunents.

(2) Upon receipt of a board s ((reeerd—of)) decision, the
departnent shall pronptly post the text of the ((reeerd—of)) decision
transmttal form on the departnent's internet site. ({ Fhe—dtrector

HB 1004 p. 10
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Sec. 10. RCW 90.80.090 and 2001 c¢c 237 s 13 are each anended to
read as foll ows:

(1) The decision of ((the—di+reector—to—-approve—-or—denryan—-actionto

; ; , )) a board on an

application for a water right transfer ((e+rther—byactionor—+naction

A aanV¥ala
Ci aw w

pursuant—to—chapters—90-03—and—90-44RCOA) is subject to review in

superior court. The decision is appealable in the manner provi ded by
chapter 34.05 RCW for appealing a decision of a state agency to
superior court except that the petition for review nust be filed

except as provided in subsection (2) of this section, in the superior
court of the county in which the point of diversion or wthdrawal of
the right is |ocated before the transfer.

(2) For decisions of a board on a transfer of a water right that is
the subject of a general adjudication of water rights that is being
litigated actively under chapter 90.03 or 90.44 RCW the petition nust
be filed with the superior court conducting the adjudication, to be
consolidated by the court with the general adjudication. A party to
the adjudication shall be a party to the appeal under this chapter only
if the party files or is served with a petition for review to the
extent required by chapter 34.05 RCW

Sec. 11. RCW 90.80.100 and 2001 c¢ 237 s 14 are each anended to
read as foll ows:

Neither the county or counties, the departnent, a conservancy
board, or its enployees, nor individual conservancy board conm ssioners
shall be subject to any cause of action or claim for damages arising
out of ((reeerds—of)) decisions on transfers made by a board under this
chapter.

Sec. 12. RCW90.80.120 and 2004 ¢ 10 s 5 are each anended to read
as follows:

(1) A comm ssioner of a water conservancy board shall not engage in
any act which is in conflict wwth the proper discharge of the official
duties of a conm ssioner. A comm ssioner is deened to have a conflict
of interest if he or she:

(a) Has an ownership interest in a water right subject to an
application for approval before the board;

p. 11 HB 1004
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(b) Receives or has a financial interest in an application
submtted to the board or a project, devel opnent, or venture related to
t he approval of the application; or

(c) Solicits, accepts, or seeks anything of economc value as a
gift, gratuity, or favor fromany person, firm or corporation involved
in the application.

(2) In the event of a recusal of an appointed conm ssioner, an
alternate nay serve as a conmi ssioner on a board and nay act upon the
of ficial board business for which the conflict of interest exists.

(3) ((Fhe—departrent—shalH—return—a—record—ol—dectston—to—a

NN AN O a a¥a ala a aallla¥a a
O A" Ci

ay)) If a person seeking to rely on this section to disqualify a
comm ssioner knows of the basis for disqualification before the tine
the board issues a ((reeerd—of)) decision, the person nust request the
board to have the conm ssioner recuse hinself or herself fromfurther
i nvol venent in processing the application, or be barred from |ater
rai sing that chall enge.

remrand.

<y)) |If ((the)) a person beconmes aware of the basis for
disqualification after the ((t+wme—Ffor—f+Hng—objections—wth—the
departrwent)) board renders its decision, the person my raise the

chal l enge in an appeal of the ((departrent—s—++nal)) board's deci sion
under RCW 90. 80. 090.

HB 1004 p. 12
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Sec. 13. RCW 90. 80. 135 and 2001 ¢ 237 s 18 are each anended to
read as foll ows:

(1) A board is subject to the requirenents of chapter 42.17 RCW
Each board nust establish and nmaintain records of its proceedi ngs and
determ nations. Wile in the possession of the board, all such records
must be nade available for inspection and copies nust be provided to
the public on request under the provisions of chapter 42.17 RCW

(2) {(Upon—the—conctuston—of—itsbhusiness—involbvinga water—r+ght

- =) )
After the board's records regarding an application are transferred to
t he departnent under RCW 90.80.080, the responsibility for making the
records available under chapter 42.17 RCW is transferred to the
depart nent.

Sec. 14. RCW 90.80.150 and 2001 c¢ 237 s 21 are each anended to
read as foll ows:

The departnment shall report biennially by Decenber 31st of each
even-nunbered year to the appropriate commttees of the | egislature on
the boards forned ((er—seught—te—be forrmed)) under the authority of
this chapter, the transfer applications reviewed and other activities
conducted by the boards, and the funding of such boards. Conservancy
boards nust provide information regarding their activities to the
departnment to assist the departnment in preparing the report.

NEW SECTION. Sec. 15. The provisions of this act regarding the
decisions of and the review of the decisions of water conservancy
boards on applications for water right transfers apply to decisions
that are rendered after the effective date of this section.

NEW SECTION. Sec. 16. RCW90.80.901 (Reports to the | egislature)
and 2001 c¢ 237 s 32 are each repeal ed.

NEW SECTION. Sec. 17. This act is necessary for the imredi ate
preservation of the public peace, health, or safety, or support of the

p. 13 HB 1004
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state governnent and its existing public institutions,
i mredi atel y.

~-- END ---
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