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SUBSTI TUTE HOUSE BI LL 1615

St ate of WAshi ngt on 590th Legislature 2005 Regul ar Sessi on

By House Conmmttee on Economc Developnent, Agriculture & Trade
(originally sponsored by Representatives Pettigrew, Kristiansen and
Linville; by request of Department of Agriculture)

READ FI RST TI ME 03/ 07/ 05.

AN ACT Relating to managing livestock nutrients; anending RCW
90. 64. 005, 90.64.010, 90.64.020, 90.64.023, 90.64.026, 90.64.028,
90. 64. 030, 90.64.040, 90.64.050, 90.64.110, 90.64.150, 43.21B.001,
43.21B. 110, 43.21B. 300, and 43.21B. 310; adding a new chapter to Title
16 RCW creating a new section; recodifying RCW 90. 64. 005, 90.64. 010,
90. 64. 050, 90.64.110, 90.64.020, 90.64.120, 90.64.026, 90.64.028,
90. 64. 023, 90.64.030, 90.64.040, 90.64.100, 90.64.813, and 90.64. 150;
decodi fying RCW 90.64.900 and 90.64.901; repealing RCW 90.64. 015,
90. 64. 017, 90.64.070, 90.64.080, 90.64.130, 90.64.140, 90.64.160, and
90. 64. 800; prescribing penalties; and providing an effective date.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. (1) This chapter applies to all operations
that neet the definition of an animal feeding operation.

(2)(a) This chapter creates specific permt requirenents consistent
with the federal CAFO rule for all defined or designated concentrated
ani mal feedi ng operations.

(b) Al dairies are required to inplenent nutrient managenent plans
and performcertain reporting.
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(c) AFGCs that are not CAFGs or dairies are not required to obtain
permt coverage or have a plan under this chapter. However, no AFO s
allowed to pollute waters of the state, and all AFOs nay be inspected
by the departnent under this chapter.

Sec. 2. RCW®90.64.005 and 1998 ¢ 262 s 1 are each anended to read
as foll ows:
The legislature finds that there is a need ((teo—establsha—<¢clear

SHB 1615 p. 2



©O© 00 N O Ol WDN P

e
= O

12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37

for—the—protection—of—water—qual+ty)) for an effective livestock

nutrient managenent programfor all segnents of the |ivestock industry
that neets and is consistent with federal water quality rules. The
goals of the program are to provide clear quidance to aninal feeding
operations about their responsibilities under state and federal water
guality laws and to inplenent the necessary programrequirenents in a
consi stent manner that will maintain a healthy and productive |ivestock
industry in Washington state. It is the intent of the leqgislature that
the departnent of agriculture continues the existing program for al
licensed dairies, inplenents the revised program for CAFGs and AFGCs,
and carries out effective, fair, and equitable enforcenent.

Sec. 3. RCW90.64.010 and 1998 c 262 s 2 are each anended to read
as follows:

Unl ess the context clearly requires otherwise, the definitions in
this section apply throughout this chapter.

(1) ((“Advisery—and—eve ah oy no

4)y)) "Departnent” neans the departnent of agriculture of the state

of WAshi ngt on.

(2) "Director"” neans the director of the departnent or the
director's designee.

(3) "Animal feeding operation” or "AFQO' neans a lot or facility,
other than an aquatic animal production facility, where the follow ng
conditions are net:

(a) Animals, other than aquatic animals, have been, are, or will be
stabled or confined and fed or maintained for a total of forty-five
days or nore in any twelve-nonth period; and

(b) Crops, vegetation, forage growh, or postharvest residues are
not sustained in the nornmal grow ng season over any portion of the | ot
or facility.
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(4) "Certification" neans:

(a) The acknow edgnent by ((a—tecal—eonservation—distriet)) the
departnent that a ((da+y)) Llivestock producer has constructed or
otherwse put in place the elenments and managenent necessary to
i npl enment his or her ((dat~y)) lLivestock nutrient managenent plan; and

(b) The acknow edgnent by a ((dat+y)) livestock producer that he or

she is managing ((da+~y)) livestock nutrients and maintaining records

as specified in his or her approved ((da+ry)) livestock nutrient
managenent pl an.

£6))) "Conservation commssion” or "commssion" neans the
conservati on conmm ssion under chapter 89.08 RCW
((6H)) (B) "Conservation districts" or "district" neans a
subdi vi sion of state governnment organi zed under chapter 89.08 RCW
((68))) (7) "Concentrated ((dat+y)) animal feeding operation" or
"CAFQ' neans (( adatry—antma—teedingoperation—subject—to+regulatton
whder—thi-s—chapter—which—the director—designates)) an AFO that is

defined as a | arge CAFO or as a nedi um CAFO under this section, or that

is designated as a CAFO under RCW 90.64. 020 ((er—+eets—thefolowng
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£29))) (as recodified by this act). Two or nore AFGs under conmon
ownership are considered to be a single AFO for the purposes of

determ ning the nunber of aninmals at an operation, if they adjoin each

other or if they use a common area or system for the disposal of

livestock nutrients.

(8) "Dairy ((far#))" neans any farm that is licensed to produce
m | k under chapter 15.36 RCW
(( " Dai et

p. 5 SHB 1615
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datry—farm-abter—becerber—31—2003-) )

(9) "Large concentrated ani nal feeding operation"” or "large CAFQO

neans an AFO that stables or confines as nany as or nore than the
nunbers of aninmals specified in any of the follow ng categories:

(a) 700 mature dairy cows, whether mlked or dry;

(b) 1,000 veal calves;

(c) 1,000 cattle other than mature dairy cows or veal calves.
Cattle includes but is not limted to heifers, steers, bulls, and
cow calf pairs;

(d) 2,500 swi ne each weighing 55 pounds or nore;

(e) 10,000 swine each weighing less than 55 pounds;

(f) 500 horses;

(g) 10,000 sheep or |anbs;

(h) 55,000 turkeys;

(i) 30,000 laying hens or broilers, if the AFO uses a liquid nanure
handling system

SHB 1615 p. 6
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(J) 125,000 chickens, other than laying hens, if the AFO uses other
than a liquid nmanure handling system

(k) 82,000 laying hens, if the AFO uses other than a liquid nmanure
handling system

(1) 30,000 ducks, if the AFO uses other than a liquid manure
handling system or

(m 5,000 ducks, if the AFO uses a liquid manure handling system

(10) "Livestock nutrient" neans manure, bedding, conpost, and raw
materials or other materials commngled with nmanure or set aside for
disposal or process wastewater, which neans water directly or
indirectly used in the operation of the AFO for any or all of the
fol |l ow ng: Spillage or overflow from animal or poultry watering
systens; washing, cleaning, or flushing pens, barns, nanure pits, or
other AFO facilities; direct contact swinmmng, washing, or spray

cooling of animals; or dust control. Process wastewater also includes
any water which cones into contact with any raw naterials, products, or
byproducts including nanure, litter, feed, mlk, eqqgs, or beddi ng.

(11) "Livestock producer"” neans an owner or operator of an AFQ
CAFO, or dairy.

(12) "Medium concentrated aninal feeding operation" or "nedium
CAFQ' neans any AFO with the type and nunber of aninals that fal
within any of the ranges |listed below and which has been defined or
designated as a CAFO  An AFO is defined as a nedium CAFO i f:

(a) The type and nunber of animals that it stables or confines
falls within any of the follow ng ranges:

(i) 200 to 699 nmature dairy cows, whether mlked or dry;

(ii) 300 to 999 veal calves;

(iii) 300 to 999 cattle other than nature dairy cows or vea
calves. Cattle includes but is not limted to heifers, steers, bulls,
and cow calf pairs;

(iv) 750 to 2,499 swine each wei ghing 55 pounds or nore;

(v) 3,000 to 9,999 swine each weighing less than 55 pounds;

(vi) 150 to 499 horses;

(vii) 3,000 to 9,999 sheep or |anbs;

(viii) 16,500 to 54,999 turkeys;

(ix) 9,000 to 29,999 laying hens or broilers, if the AFO uses a
liquid manure handling system
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(x) 37,500 to 124,999 chickens, other than laying hens, if the AFO
uses other than a liquid manure handling system

(xi) 25,000 to 81,999 laying hens, if the AFO uses other than a
liquid manure handling system

(xii) 10,000 to 29,999 ducks, if the AFO uses other than a liquid
manure handling system or

(xiii) 1,500 to 4,999 ducks, if the AFO uses a liquid manure
handling system and

(b) Either one of the following conditions are net:

(i) Pollutants are discharged into waters of the state through a
man- nade ditch, flushing system or other simlar nan-nmade device; or

(ii) Pollutants are discharged directly into waters of the state
which originate outside of and pass over, across, or through the
facility or otherwse cone into direct contact with the animls
confined in the operation.

(13) "Permt" means a conbined state waste di scharge and nationa
pollutant discharge elimnation system (NPDES) permt.

(14) "Person" neans any political subdivision, governnent agency,
muni cipality, industry, public or private corporation, partnership,
association, firm individual, or any other entity whatsoever.

(15) "Plan" neans a livestock nutrient nmanagenent pl an.

(16) "Pollution" neans contami nation, or other alteration of the
physical, chemical, or biological properties, of any waters of the
state, including change in tenperature, taste, color, turbidity, or
odor of the waters, or such discharge of any liquid, gaseous, solid,
radi oactive, or other substance into any waters of the state as will or

is likely to create a nuisance or render the waters harnful
detrinental, or injurious to the public health, safety, or welfare, or
to donestic, commercial, industrial, agricultural, recreational, or

other leqgitinmate beneficial uses, or to livestock, wild aninals, birds,
fish, or other aquatic life.

(17) "Small concentrated aninmal feeding operation” or "small CAFQO'
neans an AFO that is designated as a CAFO and is not a nedi um CAFO

(18) "Waters" or "waters of the state" neans | akes, rivers, ponds,
streans, inland waters, underground waters, saltwaters, and all other
surface waters and watercourses within the jurisdiction of the state of
Washi ngt on.
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Sec. 4. RCW 90. 64. 020 and 1993 ¢ 221 s 3 are each anended to read
as foll ows:

(1) The director ((e#—%he—depa#%nea%—e#—eee#egy)) may de5|gnate any

epe#a%ken)) AFO as a CAFO upon detern1n|ng that it is a significant

contributor of pollution to the ((surface—er—ground)) waters of the

st at e.
(2) In making this designation, the director shall consider the
foll owi ng factors:

(a) The size of the ((aniral—feedingoperatien)) AFO and the anount

of ((wastes)) livestock nutrients reaching waters of the state;

(b) The location of the ((antral—+teedingoeperation)) AFOrel ative

to waters of the state;

(c) The nmeans of conveyance of ((anral—wastes—andprocess—waters))
livestock nutrients into the waters of the state;

(d) The slope, vegetation, rainfall, and other factors affecting
the |ikelihood or frequency of discharge of ((antral—wastes—andprocess
wastewaters)) livestock nutrients into the waters of the state; ((and))

(e) The effort by the AFOto stop the discharge; and

(f) Oher relevant factors as established by the departnment by
rule.

(3) An AFO shall not be designated as a CAFO under this section

unless the director has conducted an on-site inspection of the
operation and determ ned that the operation should be regul ated under
the permt program In addition, no AFOw th nunbers of aninals bel ow
those for a nedium CAFO may be designated as a CAFO unl ess:

(a) Pollutants are discharged into waters of the state through a
man- made ditch, flushing system or other simlar man-nade device; or

(b) Pollutants are discharged directly into waters of the state
which originate outside of the facility and pass over, across, or
through the facility or otherwise cone into direct contact with the
aninmals confined in the operation.
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Sec. 5. RCW 90. 64. 023 and 1998 ¢ 262 s 5 are each anended to read
as foll ows:

(1) ((By—Ceteber—14—1998—the—departnent—shal—initiate—an

{2)y)) The departnent has the authority to conduct inspections under
this chapter to:

(a) Determne if an aninal feeding operation neets the definition
of a CAFO under this chapter;

(b) Ensure conpliance by AFGs, CAFGs, and dairies with state and
federal water quality laws and rules, including those adopted under
chapter 90.48 RCW

(c) Determne whether a CAFO is conplying with the terns and
conditions of its permt;

(d) Survey for evidence of violations;

((b)y)) (e) Ildentify corrective actions for actual or imm nent
di scharges that violate or could violate the state's water quality
standards or this chapter;

((r)) (f) Monitor the devel opnent and inplenentation of ((da+y))
livestock nutrient nmanagenent pl ans; and

(())) (a) ldentify ((datry—producers—who—would—benetit—F+ror))

AFGCs, CAFGs, and dairies that are eligible for technical assistance or
educati on prograns.

(2) ((Local—-econservation—distriet—enployees—any——at—thet -

. :

)) The departnent shall inspect all CAFGs and
dairies at | east once every two vyears.

SHB 1615 p. 10
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(3) CAFGCs and dairies shall be prioritized for inspection based on
((the—developrrent—of)) criteria that include, but are not limted to,
the follow ng factors:

(a) Existence or inplenentation of a ((dat+y)) livestock nutrient
managenent pl an;

(b) Proximty to inpaired waters of the state; ((and))
(c) Proximty to all other waters of the state((—Fhe—~€rtteria

advi sory and oversight commttee.)),

(d) Proximty to shellfish beds;

(e) Permt status;

(f) Conpliance history; and

(g) Gher relevant factors as may be determi ned by the departnent.

(4)(a) Al CAFGCs nust nake available during inspection those
records required to be kept by the permt.

(b) Dairies not covered by a permit and AFGs shall neke avail able
during inspection records including, but not Ilimted to, aninal
inventories for purposes of determning if the dairy or AFO is subject
to regulation as a CAFQ,_ to assess conpliance with state and federa
water quality laws, and to verify qualification for technica
assi stance prograns, education prograns, or any tax exenptions
avai l abl e under state | aw

(5) The departnent nmay conduct follow up inspections to ensure that
corrective actions identified in the course of an inspection are being
carried out. The departnent nmay conduct such additional inspections as
are necessary to ensure conpliance with admnistrative orders issued by
the departnent and conpliance with permt conditions and state and
federal water quality laws and rul es.

Sec. 6. RCW 90. 64. 026 and 1998 ¢ 262 s 6 are each anended to read
as foll ows:

regardl-ess—of—size—shall—prepare—a—dat+y)) Al CAFGCs and dairies are

required to develop a livestock nutrient managenent plan. These pl ans
nust be approved by the departnent and certified as fully inplenented

p. 11 SHB 1615
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by the departnment and the |ivestock producer. If at any tinme ((a
dai+y)) conpliance with a livestock nutrient nmanagenent plan fails to
prevent the discharge of pollutants or if conplying with the plan would
still pose a significant potential to discharge pollutants to waters of

the state, ((H—shall—berequired—to—be—updated)) the |ivestock

producer nust revise the plan as directed by the departnent.

(2)  ((By—Novenber—1—1998—the—conserval-on—conm-Ssston——Hh

SHB 1615 p. 12
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funding—)) Livestock producers nust develop plans wusing natural

resource conservation service (NRCS) practice standards. Equi val ent
practices and standards may be used if the departnent deterni nes they
neet or exceed NRCS standards. The departnent shall establish by rule
a technical review process to nake deternmnations on proposed
equi val ent practices and standards.

(3) Al CAFGCs nust neet livestock nutrient rmanagenent plan
deadlines for devel opnent and inplenentation required by this chapter,
permt, or rule.

(4) At a mninmum a livestock nutrient nmanagenent plan for a CAFO
must include site-appropriate best nmanagenent practices including those
set out in 40 CF.R Sec. 412.4 (April 14, 2003), and procedures
necessary to inplenent applicable effluent limtations including those
set out in 40 CF. R Part 412 (April 14, 2003), and standards. The
plan nust, to the extent applicable:

(a) Ensure adequate storage of livestock nutrients, including
procedures to ensure proper operation and nmintenance of the storage
facilities;

(b) Ensure proper nanagenent of dead aninmals to ensure that they
are not disposed of in a liquid nmanure, storm water, or process
wastewater storage or treatnent system that is not specifically
designed to treat aninmal nortalities;

(c) Ensure that clean water is diverted, as appropriate, fromthe
production area,;

(d) Prevent direct contact of confined animals with waters of the
st at e;

SHB 1615 p. 14
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(e) Ensure that chemcals and other contam nants handled on-site
are not disposed of in any livestock nutrients or storm water storage
or treatnment system unless specifically designed to treat such
chem cals and other contam nants;

(f) ldentify appropriate site-specific conservation practices to be
i npl enented, including as appropriate buffers or equivalent practices,
to control runoff of pollutants to waters of the state;

() ldentify protocols for appropriate testing of [|ivestock
nutrients and soil;

(h) Establish protocols to apply livestock nutrients in accordance
wWth site-specific nutrient managenent practices that ensure
appropriate agricultural utilization of the nutrients in the livestock
nutrients; and

(i) Identify specific records that will be nmaintained to docunent
the i nplenentati on and nanagenent of the mninmum el enents described in
(a) through (h) of this subsection.

(5) Adairy that is not a CAFO by definition or designation has six
nonths fromthe date of obtaining a |license under chapter 15.36 RCWtoO
obtain departnent approval of its livestock nutrient managenent plan
and eighteen nonths fromthe date of plan approval to submt the plan
to the departnment for certification.

(6) The plan for a dairy that is not a CAFO by definition or
designation shall include the mninum elenents as defined by the
departnent by rule.

(7) If a plan contains the elenents identified in subsection (6) of
this section, or subsection (4) of this section and neets the permt
requi renents, the departnent shall approve the plan no later than
ninety days after receiving the plan. If the plan does not contain the
identified elenents and permt requirenents or the departnent
determnes that the plan does not neet alternate criteria, the
departnent shall notify the livestock producer in witing of the deni al
and of nodifications needed for plan conpliance no later than ninety
days after receiving the plan. The |ivestock producer nust provide a
revised plan that includes the needed nodifications within ninety days
of the date of the departnent's notification.

(8) An approved plan shall be certified by the departnent and the
livestock producer when the plan is fully inplenented and i s being used
as designed and intended.

p. 15 SHB 1615
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(a) Acertification formshall be devel oped by the departnent and
shall provide for a signature by both the director and the |ivestock
producer. The |ivestock producer nust submt to the departnent a
signed certification formw thin eighteen nonths of plan approval.

(b) Upon receipt of the conpleted certification form the
departnent shall determ ne within one hundred twenty days whether the
approved plan has been fully inplenented. If the departnent finds the
plan is not fully inplenented, the departnent shall deny certification.
The departnment shall notify the livestock producer in witing of the
reasons for the denial of certification and set a date by which ful
i npl enentati on nust occur.

(9) AFGs that are not dairies may voluntarily devel op and i npl enent
livestock nutrient nanagenent plans. The plans nust neet the m ni num
elements required in subsection (6) of this section. Plan approval and
certification shall follow the sane process as identified in
subsections (5) and (7) of this section.

(10) A dairy that is not a CAFOthat fails to have an approved or
a certified livestock nutrient managenent plan in place by the
tinelines specified in this section is in violation of this chapter.
Each nonth beyond these deadlines that the dairy is out of conpliance
with the requirenent for either plan approval or plan certification is
considered a separate violation that nmay subject the dairy to
penal ties. The penalties are one hundred dollars per nonth for each
violation up to a conbined total of one thousand two hundred dollars
and then the penalty is tw hundred dollars per nonth for each
violation up to a conbined maxi rumof five thousand dollars.

Sec. 7. RCW90.64.028 and 1998 c 262 s 7 are each anended to read
as follows:

(1) ((censervation—distriet)) Departnent decisions pertaining to
deni al of approval or denial of certification of a ((dai+y)) livestock
nutrient managenent plan, including a denial of the use of alternative
standards and practices; nodification or anmendnent of a plan;
conditions contained in a plan; application of any ((dat+y)) livestock
nutri ent managenent practices, standards, nethods, and technol ogies to
a particular AFQ_CAFO, or dairy ((farm); and the failure to adhere to
plan review and approval tinelines identified in RCW 90.64.026 (as

SHB 1615 p. 16
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recodified by this act) are appealable wunder this chapter.

(2) Wthin thirty days of receiving ((a—ecal—eoenservation
ehst++et)) notification regarding any of the decisions identified in
subsection (1) of this section, a ((da+y)) livestock producer who
di sagrees with any of these decisions ((rayrequest—aninformal—hearing
before—the—conservation——corm-sston—or)) my appeal ((di+eethy)) to the
pollution control hearings board. ((The conmission shall issue a

4y)) (3) Wen an appeals process is initiated under this section,
the length of tine extending fromthe start of the appeals process to
its conclusion shall be added onto the tinelines provided in this
chapter for plan devel opnent, approval, and certification ((enrly++—an

appea—s—heardhy—thepotuii-on—contirol—hearings—bhoard) ) .

Sec. 8. RCW 90. 64. 030 and 2003 ¢ 325 s 3 are each anended to read
as foll ows:

p. 17 SHB 1615
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2y)) (a) The departnent shall investigate a witten conplaint
filed with the departnment within three working days and shall nake a
witten report of its findings including the results of any water
quality measurenents, photographs, or other pertinent information.
Wthin twenty days of receiving a witten conplaint, a copy of the
findings shall be provided to the ((dat+y)) |ivestock producer subject
to the complaint, and, if requested, to the conplainant if the person
gave his or her name and address to the departnent at the tinme the
conplaint was fil ed.

((3))) (b) The departnent may consi der past conplaints against the
sane AFOQ,_ CAFQO, or dairy ((farm) fromthe sane person and the results
of its previous inspections, and has the discretion to decide whet her
to conduct an inspection if:

(((8))) (1) The sane or a simlar conplaint or conplaints have been
filed against the same AFO CAFO, or dairy ((fa)) wthin the
i mredi ately preceding six-nmonth period; and

((b)y)) (ii) The departnent nade a determi nation that the activity
that was the subject of the prior conplaint was not a violation.

((64)Y)) (c) If the decision of the departnment is not to conduct an
i nspection, it shall docunent the decision and the reasons for the
decision within twenty days. The departnent shall provide the decision
to the conplainant if the nanme and address were provided to the
departnent, and to the ((dat+y)) Llivestock producer subject to the
conplaint, and the departnent shall place the decision in the
departnent's adm ni strative records.

((65))) (2) The report of findings of any inspection conducted as
the result of either an oral or a witten conplaint shall be placed in

the departnent's adm nistrative records. ((&ay+ndings—oef—volattons

6—4A)) (3) An AFO, CAFO, or dairy ((farm) that is determned to
be a significant contributor of pollution based on actual water quality
tests, photographs, or other pertinent information, or that violates
the ternms and conditions of a permt is subject to the provisions of
this chapter and to the enforcenent provisions of chapters 43.05 and
90.48 RCW including civil penalties |evied under RCW90.48. 144 or this
chapter.

((H)) (4) If the departnent determ nes that an unresol ved water
quality problem from ((a)) an AFO,_CAFO or dairy ((farn)) requires
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i mredi ate corrective action, the departnment shall notify the |ivestock
producer ((and—the—distriet—tn—whichthe problemistoecated)). Wen
corrective actions are required to address such unresolved water
quality problens, the departnent shall provide copies of all final
((dat+y—Farw)) inspection reports and docunentation of all fornal
regul atory and enforcenment actions taken by the departnent agai nst that
particul ar (( datry—tarmtothetocal——conservatton—distriet—andtothe
appropr+ate—darry—Farm) facility to the livestock producer within
twenty days.
((GS)—F&Ha—w—Q—&PFen—eHﬁapquﬁaJ%yA—mﬁs—Hm{—Fs—a—H—%e#ense

P%%Fﬂ{—%@ﬂﬁ%%h—\%t—%%—kﬁ—%)) (5) The penalty may

be waived for the first violation of water quality laws on an AFQ,
CAFO, or dairy to allowthe |livestock producer to cone into conpliance.
The departnent shall record all ((tegit+mate)) violations and
subsequent enforcenent actions.

((69Y)) (B6) A discharge of pollutants, including a storm water
di scharge, ((te—surface)) into waters of the state by an AFO CAFO_or
dairy shall not be considered a violation of this chapter, chapter
90.48 RCW or chapter 173-201A WAC, and shall therefore not be
enforceable by the departnent, the departnment of ecology, or a third
party, if at the tinme of the discharge, a violation is not occurring
under ((RSAW-90-64-010{18))) section 32 of this act. In addition, a
((eat+y)) lLivestock producer shall not be held liable for violations of
this chapter, chapter 90.48 RCW chapter 173-201A WAC, or the federal
cl ean water act due to the discharge of ((dar+y)) livestock nutrients
to waters of the state resulting from spreading these materials on
| ands ot her than where the nutrients were generated, when the nutrients
are spread by persons other than the ((da+y)) livestock producer or
the ((dat+y)) producer's agent.

((6281)) (7)) As provided wunder RCW 7.48.305, agricultural
activities associated with the nanagenent of ((dat+y)) Livestock
nutrients are presuned to be reasonable and shall not be found to
constitute a nuisance unless the activity has a substantial adverse
effect on public health and safety.

((+)) (8) This section specifically acknow edges that if a
holder of a general or individual national ©pollutant discharge
elimnation system permt conplies with the permt and the ((day))
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livestock nutrient managenent plan conditions for appropriate |and
application practices, the permt provides conpliance with the federal
clean water act and acts as a shield against citizen or agency
enforcenent for any additions of pollutants to waters of the state or
of the United States as authorized by the permt.

Sec. 9. RCW90.64.040 and 1993 ¢ 221 s 5 are each anended to read
as follows:

Enforcement actions and admnistrative orders issued by the
departnent ((ef—eeology)) may be appealed to the pollution contro
hearings board in accordance with the provisions of chapter 43.21B RCW

Sec. 10. RCW 90.64.050 and 1998 c¢ 262 s 12 are each anended to
read as foll ows:

((H)) The departnment has the ((feHowrng—duties)) authority to
inplenment and administer a livestock nutrient nanagenent program
including, but not limted to, the authority to:

((8))) (1) Enforce this chapter including carrying out inspections
and enforcenent actions, and assessing penalties;

SHB 1615 p. 20



© 00 N O Ol WDN P

W W W W W W W WPNDNDNDNDNMNDNMNDNDDNDNMNMNMNMNMNNMNNMNPEPPRPPRPPRPPRPERPEPRPRERPPREPE
N o oA WNEFE OO 0o N0, WDNPE OO oo N Ok W DN e o

ROW90-64-023)) AFO. CAFO, or dairy activities and act to bring about
conpliance by |ivestock producers;

((B)y)) (38) Inspect a ((dat+ry+arm) facility upon the request of
((a—dat+y)) the livestock producer;

((€e})) (4) Receive, process, and verify conplaints concerning
di scharge of pollutants from ((aH—dat+y—Ffarws)) any AFO,_ CAFO  or
dairy;

(())) (5) Determne if ((

lllll .- - - ava AT & -.l N - A -’
O > O C el

CAFO, or dairy is discharqging pollutants;

((€e))) (6) Adm nister and enforce conbined national pollutant
di scharge elimnation systempermts and state waste di scharge pernmts
for ((eperaters—of)) concentrated ((dat+y)) aninal feeding operations,
where required by federal regulations and state | aws or upon request of
a ((dat+y)) livestock producer;
(({f) Participate on the advisory and oversight commttee;

) (7)) Require the wuse of ((dab~y)) livestock nutrient
managenent plans as required under this chapter ((fer—entittes—regquired
Lo—plan—under—-h-s—echapter—and

enforcenent));

(8) Provide technical assistance to AFOs, CAFGOs, and dairies in
gaining conpliance with this chapter and in inplenenting |ivestock
nutrient nmanagenent plans to protect water quality:;

(9) Approve and certify livestock nutrient nanagenent plans that
neet the m ni num standards devel oped under this chapter;

(10) Maintain and manage data necessary to adm nister the program
effectively and to track conpliance activity;
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(11) Provide communication and outreach to representatives of
agricultural and environnental organizations; and

(12) Coordinate with conservation districts or other agencies and
organi zations that provide education and technical or financial
assi stance prograns for AFGs, CAFGs, and dairies.

Sec. 11. RCW 90.64.110 and 1993 c¢ 221 s 12 are each anended to
read as foll ows:

(1) In addition to the specific grants of rule-making authority in
this chapter, the departnment nay adopt rul es as necessary to inplenent
this chapter, including rules concerning the adm nistration of permt
prograns.

(2) The departnent has the authority to adopt in rule any
provisions in the followng federal regulations: 40 CF. R parts 9,
122, 123, 124, and 412 (April 14, 2003). The departnent is authorized
to adopt rules to accommpdate changes to federal requlations that are
subsequently adopted by the United States environnental protection

agency.

Sec. 12. RCW90.64.150 and 2003 ¢ 325 s 5 are each anmended to read
as foll ows:

(T L I . . o I
custodyof the state treasurer—)) Al receipts fromnonetary penalties

| evied pursuant to violations of this chapter nust be deposited into
the livestock nutrient nmanagenent grant account hereby created within
the agricultural |local fund. Expenditures fromthe account nay be used
only to provide grants for research or education proposals that assist
i vestock operations to achieve conpliance with state and federal water
quality | aws. The director ((et—agreutture)) shall accept and
prioritize research proposals and education proposals. Only the
director or the director's designee nmay authorize expenditures fromthe
account. The account is subject to allotnent procedures under chapter
43.88 RCW but an appropriation is not required for expenditures.

NEW SECTI ON. Sec. 13. Any residual balance of funds remaining in
the livestock nutrient managenent account on the effective date of this
section shall be transferred to the |livestock nutrient managenent grant
account within the agricultural |ocal fund.
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NEW SECTION.  Sec. 14. (1) CAFGs shall nmintain and nmake avail abl e
to the departnment the records and annual reports as described in 40
CF.R Sec. 122.42 (2), (3), and (4) (April 14, 2003). The departnent
shal | devel op a standard annual reporting formand a submttal date by
rule for the annual report from CAFGCs.

(2) Dairies that are not a CAFO by definition or designation shal
mai ntain and nake available to the departnent all records required by

their livestock nutrient managenent plans. These dairies nust also
submt a conpleted summary report to the departnent every two years
beginning in 2006. The departnent shall develop and send out a
standard reporting formand designate a submttal date by rule for the
report. |If the producer fails to submt a conpleted sunmary report by
the submttal date, the departnent shall |evy a penalty of one hundred
dol |l ars.

NEW SECTION. Sec. 15. The departnent may coordinate wth
Washi ngton State University, the conservation conm ssion, conservation
districts, the departnent of ecol ogy, other federal, state, and | ocal
agenci es, and private organi zations and individuals in inplenmenting an
education program for inprovenent of nutrient nmanagenent by dairies,
AFQOs, and CAFOs and to prevent |ivestock nutrients from degrading the
quality of waters of the state. The departnent may refer |ivestock
producers to conservation districts, Washington State University, and
other entities for educational prograns, technical assistance, or
financi al assistance.

NEW SECTION. Sec. 16. (1) Conservation districts may, at the
request of a |livestock producer, provide technical or financial
assistance in developing or revising and inplenmenting the producer's
i vestock nutrient managenent pl an.

(2) Conservation districts may, at the request of a I|ivestock
producer or the departnent, verify that elenents of a plan neet
requi red standards.

(3) The conservation comm ssion and conservation districts shall,
to the extent practical and to the extent that funding allows, provide
technical and financial assistance to livestock producers to assist
themin conplying with this chapter.
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NEW SECTION. Sec. 17. The director shall establish a |ivestock
nutrient rmanagenent program advisory commttee including nenbers
representing the |livestock industry; the environnmental conmmunity;
|l ocal, state, and federal agencies; and other entities as deened
appropriate. The commttee shall advise the director on admnistration
of this chapter. The commttee shall be appointed by the director and
nmeet as determ ned by the director.

NEW SECTION. Sec. 18. Wien the environnental protection agency
del egates authority under the federal clean water act to the departnent
and the departnent of ecology relinquishes its authority under RCW
90.48.260 to admnister its national pollutant discharge elimnation
permt system authority and other duties regarding aninml feeding
operations and concentrated ani mal feeding operations, the departnent
is hereby authorized to participate fully in the programs of the
federal clean water act as well as to take all action necessary to
secure to the state the benefits and to neet the requirenments of that
act for AFGCs and CAFGs. |Inplenentation shall be acconplished so that
conpliance with AFO and CAFO rules, permts, prograns, and directives
will achieve conpliance with all federal and state water pollution
control | aws. The powers granted in this section include, anong
others, and notw thstanding any provisions of chapter 90.48 RCW or
ot herwi se, the foll ow ng:

(1) Conplete authority to establish and adm nister a |ivestock
nut ri ent managenent program including a pollution discharge
elimnation permt program which will allow the departnent to be the
sol e agency issuing permts required by such national system operating
in the state of Washington. Program el enents authorized may incl ude,
but are not limted to: (a) |Issuance of permts; (b) term nation and
nodi fication of permts for cause; (c) requirenents for public notices
and opportunities for public hearings; (d) requirements for inspection,
monitoring, entry, and reporting; (e) enforcenment of the program
t hrough penalties, energency powers, and crimnal sanctions; (f) a
continui ng planning process; and (g) user charges.

(2) The power to establish and admnister a state program in a
manner which will ensure the procurenment of noneys, whether in the form
of grants, loans, or otherwise, to assist in the construction,
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operation, and nmmintenance of various water pollution contro
facilities and works.

(3) The power to develop and inplenent appropriate prograns
pertaining to continuing planning processes.

NEW SECTION. Sec. 19. Until the departnent receives federal
del egation for the NPDES CAFO program the departnent of ecol ogy shal
remain responsible for NPDES permt adm nistration as described under
a menor andum of under st andi ng between the departnent and the depart nent
of ecology. Sections 20 through 24 of this act are not effective until
federal del egation occurs.

NEW SECTION. Sec. 20. (1) Any person who owns or operates an AFO
or dairy that is defined as or is designated as a CAFO shall obtain a
permt fromthe departnent.

(2) The permt issued by the departnment wll be a conbined state
waste disposal permt and national pollutant discharge elimnation
system (NPDES) permt which neets the requirenents of both the NPDES
and state waste discharge permt systens.

(3) Alivestock operation neeting the definition of |arge CAFO may
seek a determnation from the departnent that the |arge CAFO has no
potential to discharge to the waters of the state. Wthin sixty days
of such a request, the director will nake a determ nation using the
process and criteria of 40 C.F. R Sec. 122.23(f) (April 14, 2003). A
livestock operation that receives a determnation that it has no
potential to discharge is not required to apply for permt coverage.
Such a livestock operation is not relieved fromliability under this
chapter for actual discharges.

NEW SECTION.  Sec. 21. (1) Applications for permts nust be nmade
on forns prescribed by the departnent, which shall be consistent with
the federal CAFO permt application form An application for a perm:t
shal | be made:

(a) At least one hundred eighty days prior to commencenent of
operation of any new source CAFQ

(b) At least one hundred eighty days prior to the permt expiration
dat e;
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(c) Wthin ninety days of designation as a newl y desi gnated CAFQ
or

(d) Wthin ninety days of the change in circunstance that causes a
facility not covered by a permt to becone defined as a CAFO

(2) The departnent shall establish by rule public notice and public
hearing requirenents pertaining to departnment decisions on permts in
conformance with the requirenments of 40 C F. R Secs. 124.10, 124.11,
and 124.12 (April 14, 2003) and any ot her applicable federal rule.

(3) When an application has been filed wth the departnent that
conplies with this chapter and its rules, the departnent shal

determ ne whether the managenent of |ivestock nutrients as proposed
wll pollute waters of the state in violation of the public policy of
the state.

NEW SECTION.  Sec. 22. The departnment shall issue a permt under
section 20 of this act unless it finds that the di sposal of |ivestock

nutrients as proposed in the application will pollute or present a
substantial potential to pollute the waters of the state in violation
of state or federal |aw The departnent shall have authority to

specify conditions necessary to avoid such pollution in each permt
under which livestock nutrients may be disposed of by the permttee.
Permts, whether individual or general, shall not be valid for nore
than five years fromthe date of issuance.

NEW SECTION. Sec. 23. A permt under section 20 of this act shal
be subject to term nation upon thirty days' notice in witing if the
departnent finds:

(1) That it was procured by m srepresentation of any material fact
or by lack of full disclosure in the application;

(2) That there has been a violation of the conditions thereof;

(3) That a material change in quantity or type of |I|ivestock
nutrient disposal exists.

NEW SECTION. Sec. 24. In the event that a material change in the
condition of the waters occurs, the departnent may, by appropriate
order, nodify permt conditions or specify additional conditions in
permts previously issued.
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NEW SECTION. Sec. 25. It is unlawful for any person regul ated by
this chapter to throw, drain, run, or otherw se discharge into any of
the waters of this state, or to cause, permt, or suffer to be thrown,
run, drained, allowed to seep, or otherw se discharged into such waters
any organic or inorganic matter, including |ivestock nutrients, that
shal | cause or tend to cause pollution of such waters according to the
determ nation of the departnent, as provided for in this chapter

NEW SECTION. Sec. 26. |If any discharge to waters of the state
occurs, a CAFO shall notify the departnent as specified in the permt.
A dairy that is not a CAFO shall notify the departnment within twenty-
four hours and submt a witten report within five days describing at
a mnimm The discharge, receiving water, cause, dates, estimated
gquantities, corrective steps taken to repair inpacts, and howit wll
prevent any future discharge.

NEW SECTION.  Sec. 27. (1) The director has the authority to enter
any AFO, CAFO, or dairy at any reasonable tine and inspect property or
facilities and records required under this chapter. Upon arrival at an
AFOQ, CAFO, or dairy, the departnent shall present identification and
give verbal notification of the purpose of the inspection, which my
i ncl ude sanpling and testing, to the |livestock producer or his or her
agent .

(2) If the director is denied access to property, facility, or
records, the director may apply to a court of conpetent jurisdiction
for a search warrant authorizing access to property, facilities, or
records for purposes of inspections, sanpling, or testing as authorized
in this chapter. The court may upon the application issue a search
warrant for the purposes requested.

NEW SECTI ON. Sec. 28. The departnent, with the assistance of the
attorney general, is authorized to bring any appropriate action at |aw
or in equity, including action for injunctive relief, in the nane of
the people of the state of Washington as nay be necessary to carry out
this chapter.

NEW SECTION. Sec. 29. (1) Wenever, in the opinion of the
departnent, any person violates or creates a substantial potential to
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violate this chapter, or fails to control the polluting content of
wast e di scharged or to be discharged into any waters of the state, the
departnent shall notify the person of its determ nation by registered
or certified mail. Such determ nation shall not constitute an order or
directive under chapter 43.21B or 34.05 RCW Wthin thirty days from
the receipt of notice of the determ nation, the person nust file with
the departnent a full report stating what steps have been and are being
taken to control the waste or pollution or to otherwi se conply with the
determ nation of the departnent. The departnent then shall issue such
order or directive as it deens appropriate under the circunstances, and
shall notify the person by registered or certified nail

(2) Whenever the departnent deens i mediate action i s necessary to
acconplish the purposes of this chapter, it may issue such order or
directive, as appropriate under the circunstances, wthout first
issuing a notice or determ nation pursuant to subsection (1) of this
section. An order or directive issued pursuant to this subsection
shall be served by registered or certified mail or personally upon any
person to whomit is directed.

NEW SECTION. Sec. 30. Any person found guilty of wllfully
violating this chapter, or any final witten orders or directive of the
departnment or a court in pursuance thereof, is quilty of a gross
m sdeneanor, and upon conviction thereof shall be punished by a fine of
up to ten thousand dollars and costs of prosecution, or by inprisonnent
in the county jail for not nore than one year, or by both such fine and
inprisonnment in the discretion of the court. Each day upon which a
wllful violation of this chapter occurs nay be deened a separate and
addi tional violation.

NEW SECTION. Sec. 31. (1) Any person who:

(a)(i) Violates this chapter;

(i) Fails to performany duty inposed by this chapter;

(iii) Violates an order or other determ nation of the departnent or
the director nmade under this chapter;

(iv) Violates the conditions of a permt issued under this chapter;

or
(v) O herwise causes a reduction in the quality of the state's
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waters below the standards set under chapter 90.48 RCW or, if no
standards have been set, causes significant degradation of water
quality, thereby damaging the state's waters; and

(b) Causes the death of, or injury to, fish, aninmals, vegetation
or other resources of the state;
shall be liable to pay the state and affected counties and cities
damages in an anount determ ned under RCW 90. 48. 367.

(2) An action is not authorized under this section against any
person operating in conpliance with the conditions of a permt issued
under this chapter.

NEW SECTION. Sec. 32. (1) Except as provided in chapter 43.05
RCW every person who:

(a) Violates the ternms or conditions of a permt issued under this
chapter or chapter 90.48 RCWfor an AFO or a CAFQ

(b) Qperates a CAFO without a permt as required by this chapter or
chapter 90.48 RCW or

(c) Discharges livestock nutrients in violation of this chapter, or
rules or orders adopted or issued under this chapter or chapter 90.48
RCW

shall incur, in addition to any other penalty as provided by law, a
penalty in an anount of up to ten thousand dollars a day for every such
vi ol ati on. Each and every such violation shall be a separate and

distinct offense, and in case of a continuing violation, every day's
conti nuance shall be and be deenmed to be a separate and distinct
violation. Every act of comm ssion or om ssion which procures, aids,
or abets in the violation shall be considered a violation under this
section and subject to the penalty provided for in this section. The
penal ty anmount shall be set in consideration of the previous history of
the violator and the severity of the violation's inpact on public
health or the environnent in addition to other relevant factors. The
department is authorized to set forth the procedures and the criteria
for setting the penalty in rule.

(2) A discharge of pollutants into the waters of the state is a
violation of this chapter, except those di scharges that occur when:

(a) A livestock producer has a current national pollutant discharge
elimnation systempermt with a wastewat er system desi gned, operated,
and mai ntained for the current herd size and that contains all process-
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generated wastewater plus average annual precipitation mnus
evaporation plus contam nated stormwater runoff froma rainfall event
as specified for the type of facility in 40 CF. R Part 412 for that
specific location, and the |ivestock producer has conplied with all
permt conditions, including |livestock nutrient rmanagenent plan
conditions for appropriate |and application practices; or

(b) A livestock producer does not have a national pollutant
di scharge elimnation systempermt, but has conplied with all of the

el ements of a livestock nutrient managenent plan that: Prevents the
di scharge of pollutants to waters of the state, is comensurate with
the livestock producer's current herd size, and is approved and

certified under RCW 90. 64. 026 (as recodified by this act).

(3) Alivestock producer may assert upset as an affirmative defense
to allegations of discharge. "Upset" neans an exceptional incident in
which there is an unintentional and tenporary nonconpliance wth
t echnol ogy-based permt effluent limtations because of factors beyond
the reasonable control of the producer. An upset does not i nclude
nonconpliance to the extent caused by operational error, inproperly
designed treatnent facilities, inadequate treatnent facilities, |ack of
preventive mai ntenance, or careless or inproper operation.

NEW SECTION. Sec. 33. (1) Notw thstanding any ot her provisions of
this chapter, whenever it appears to the director that a person
regul ated by this chapter is causing water quality conditions to exi st
which require i medi ate action to protect the public health or welfare,
the director may issue a witten tenporary order to cease and desist to
t he person responsible wi thout prior notice or hearing, directing the
person to either: (a) Imediately discontinue or nodify the discharge
into the waters of the state; or (b) appear before the departnent at
the tinme and place specified in the order to provide the departnent
information pertaining to the violations and conditions alleged in the
or der. The tenporary order to cease and desist is effective upon
service on the responsible person and will remain in effect until ten
days after the informational neeting. The responsible person shall be
given not less than twenty-four hours' notice of the infornmationa
meet i ng.

(2) Following the informational neeting or if the responsible
person fails to attend the informational neeting, if the departnent
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determ nes that water quality conditions exist which require i medi ate
action to protect the public health or welfare, the departnment may
issue a witten permanent order to cease and desist requiring the
person to imedi ately di scontinue or nodify the discharge into waters.
The permanent order to cease and desist is effective upon service. |If
this order is not immediately conplied with, the attorney general, upon
request of the departnent, may seek enforcenent of the order in the
superior court of the county in which the violation took place.
Permanent orders to cease and desist issued by the departnent are
appeal abl e under chapter 43.21B RCW

NEW SECTION. Sec. 34. (1) The departnent shall establish by rule
annual fees for admnistering permts issued under this chapter. Fees
shal |l be used for costs incurred by the departnent in processing permt
applications and nodifications, nonitoring and evaluating conpliance
with permts, conducting inspections, securing |aboratory analysis of
sanples taken during inspections, reviewing plans and docunents
directly related to operations of permttees, and supporting the
over head expenses that are directly related to these activities.

(2) The initial fee schedul e adopted after del egati on of nati onal
pollutant discharge elimnation system permt authority from the
environnmental protection agency shall be the sanme as the fee schedul e
established by the departnent of ecol ogy except that fees may rise in
accordance wth the fiscal growh factor as provided in chapter 43.135
RCW Until the initial fee schedule is adopted, the fees established
by the departnent of ecology shall be in effect.

(3) Al fees collected under this section shall be deposited in the
livestock nutrient managenent permt account within the agricultura
| ocal fund and used only for purposes of adm nistering permts under
this chapter.

NEW SECTION. Sec. 35. (1) Prior to issuing an order related to
di scharges from agricultural activity on agricultural land, the
departnent shall consider whether an enforcenent action would
contribute to the conversion of agricultural |land to nonagricultura
uses. Any enforcenment action shall attenpt to mnimze the possibility
of such conversion

(2) As used in this section:
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(a) "Agricultural activity" neans the growing, raising, or
production of horticultural or viticultural crops, berries, poultry,
livestock, grain, mnt, hay, and dairy products.

(b) "Agricultural |and" nmeans at |least five acres of |and devoted
primarily to the commercial production of |ivestock or agricultura
comodi ties.

NEW SECTION. Sec. 36. (1) The departnent of ecol ogy shall devel op
and maintain a standard protocol for water quality nonitoring of the
waters of the state wthin the vicinity of dairies and CAFGCs. The
protocol shall include sanpling nmethods and procedures and identify the
wat er quality constituents to be nonitored.

(2) The departnment of ecology shall submt the initial protocol
devel oped according to this section to the appropriate conmttees of
the |l egislature by Decenber 1, 2005.

Sec. 37. RCW 43.21B.001 and 2004 c 204 s 1 are each anended to
read as foll ows:

The definitions in this section apply throughout this chapter
unl ess the context clearly requires otherw se.

(1) "Business days" neans Mnday through Friday exclusive of any
state or federal holiday.

(2) "Date of receipt" neans:

(a) Five business days after the date of mailing; or

(b) The date of actual receipt, when the actual receipt date can be
proven by a preponderance of the evidence. The recipient's sworn
affidavit or declaration indicating the date of receipt, which is
unchal  enged by the agency, shall constitute sufficient evidence of
actual receipt. The date of actual receipt, however, may not exceed
forty-five days fromthe date of mailing.

(3) "Departnment" neans the departnment of ecology, except for
references pertaining to chapter 16.-- RCW (created by section 44 of
this act), in which case "departnent” neans the departnent of
agriculture.

(4) "Director"” neans the director of ecology, except for references
pertaining to chapter 16.-- RCW (created by section 44 of this act), in
which case "director" neans the director of the departnent of
agriculture or a duly authorized representative.
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Sec. 38. RCW 43.21B. 110 and 2003 c¢c 393 s 19 are each anmended to
read as foll ows:

(1) The hearings board shall only have jurisdiction to hear and
deci de appeals from the followi ng decisions of the departnent, the
departnment of agriculture, the director, |ocal conservation districts,
and the air pollution control boards or authorities as established
pursuant to chapter 70.94 RCW or |ocal health departnents:

(a) Cvil penalties inposed pursuant to section 14 of this act,
section 32 of this act, RCW 18.104.155, 70.94.431, 70.105.080,
70.107. 050, 88.46.090, 90.03.600, 90.48.144, 90.56.310, ((and))
90. 56. 330, _and 90.64.026 (as recodified by this act).

(b) Orders issued pursuant to section 29 of this act, section 33 of
this act, RCW 18.104.043, 18.104.060, 43.27A. 190, 70.94.211, 70.94. 332,
70. 105. 095, 86.16. 020, 88.46.070, 90.14.130, 90.48.120, and 90.56. 330.

(c) Except as provided in RCW 90.03.210(2), the issuance,
nodi fication, or termnation of any permt, certificate, or |license by
the departnent or any air authority in the exercise of its
jurisdiction, including the issuance or term nation of a waste disposal
permt, the denial of an application for a waste disposal permt, the
nodi fi cation of the conditions or the terns of a waste di sposal permt,
or a decision to approve or deny an application for a solid waste
permt exenption under RCW 70. 95. 300.

(d) Decisions of local health departnents regarding the grant or
denial of solid waste permts pursuant to chapter 70.95 RCW

(e) Decisions of local health departnents regarding the issuance
and enforcenent of permts to use or dispose of biosolids under RCW
70. 95J. 080.

(f) Decisions of the departnment regarding waste-derived fertilizer
or mcronutrient fertilizer under RCW 15.54. 820, and deci sions of the
depart nent regardi ng waste-derived soil anendnents under RCW 70. 95. 205.

(g) Decisions of ((leeal——econservation—distriets)) the departnent of
agriculture related to the denial of approval or denial of
certification of a ((dat~y)) livestock nutrient managenent plan;
conditions contained in a plan; application of any ((dat+y)) livestock
nutri ent managenent practices, standards, nethods, and technol ogies to

a particular ((dat+ry+arw)) facility; and failure to adhere to the plan
review and approval tinmelines in RCW90.64.026 (as recodified by this

act) .
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(h) Any other decision by the departnent or an air authority which
pursuant to law nust be decided as an adjudicative proceedi ng under
chapter 34.05 RCW

(2) The follow ng hearings shall not be conducted by the hearings
boar d:

(a) Hearings required by law to be conducted by the shorelines
heari ngs board pursuant to RCW 90.64.026 (as recodified by this act),
section 14 of this act, and chapter 90.58 RCW

(b) Hearings conducted by the departnent pursuant to RCW 70. 94. 332,
70.94. 390, 70.94.395, 70.94.400, 70.94.405, 70.94.410, and 90. 44. 180.

(c) Proceedings conducted by the departnent, or the departnent's
desi gnee, under RCW 90. 03. 160 t hrough 90. 03. 210 or 90. 44. 220.

(d) Hearings conducted by the departnent to adopt, nodify, or
repeal rules.

(e) Appeals of decisions by the departnent as provided in chapter
43. 21L RCW

(3) Review of rules and regul ati ons adopted by the hearings board
shall be subject to review in accordance with the provisions of the
Adm ni strative Procedure Act, chapter 34.05 RCW

Sec. 39. RCW 43.21B. 300 and 2004 c 204 s 4 are each anended to
read as foll ows:

(1) Any civil penalty provided in RCW90. 64. 026 (as recodified by
this act), section 14 of this act, section 32 of this act, RCW
18.104. 155, 70.94.431, 70.105.080, 70.107.050, 88.46.090, 90.03.600,
90. 48. 144, 90.56. 310, and 90.56.330 shall be inposed by a notice in
witing, either by certified mail with return recei pt requested or by
personal service, to the person incurring the penalty from the
departnment, the departnent of agriculture, or the local air authority,
describing the violation with reasonable particularity. Wthin thirty
days after the notice is received, the person incurring the penalty may
apply in witing to the departnent, the departnent of agriculture, or
the authority, as appropriate, for the remssion or mtigation of the
penal ty. Upon receipt of the application, the departnent, the
departnment of agriculture, or authority may remt or mtigate the
penalty wupon whatever terns the departnent, the departnent of
agriculture, or the authority in its discretion deens proper. The
departnment, the departnent of agriculture, or the authority may
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ascertain the facts regarding all such applications in such reasonable
manner and under such rules as it may deem proper and shall remt or
mtigate the penalty only upon a denonstration of extraordinary
circunstances such as the presence of information or factors not
considered in setting the original penalty.

(2) Any penalty inposed under this section may be appealed to the
pol lution control hearings board in accordance with this chapter if the
appeal is filed with the hearings board and served on the departnent
the departnent of agriculture, or authority thirty days after the date
of receipt by the person penalized of the notice inposing the penalty
or thirty days after the date of receipt of the notice of disposition
of the application for relief frompenalty.

(3) A penalty shall becone due and payable on the later of:

(a) Thirty days after receipt of the notice inposing the penalty;

(b) Thirty days after receipt of the notice of disposition on
application for relief frompenalty, if such an application is nmade; or

(c) Thirty days after receipt of the notice of decision of the
hearings board if the penalty is appeal ed.

(4) If the amobunt of any penalty is not paid to the departnent or
the departnent of agriculture, as appropriate, wthin thirty days after
it beconmes due and payable, the attorney general, upon request of the
departnent or the departnment of agriculture, shall bring an action in
the name of the state of WAshington in the superior court of Thurston
county, or of any county in which the violator does business, to
recover the penalty. |If the amount of the penalty is not paid to the
authority wthin thirty days after it becones due and payable, the
authority may bring an action to recover the penalty in the superior
court of the county of the authority's main office or of any county in
whi ch the violator does business. In these actions, the procedures and
rul es of evidence shall be the same as in an ordinary civil action.

(5) Al penalties recovered shall be paid into the state treasury
and credited to the general fund except those penalties inposed
pursuant to RCW 18. 104. 155, which shall be credited to the reclamation
account as provided in RCW 18.104.155(7), RCW 70.94.431, the
di sposition of which shall be governed by that provision, RCW
70. 105. 080, which shall be credited to the hazardous waste control and
el imnation account, created by RCW 70. 105. 180, ((and)) RCW 90. 56. 330,
whi ch shall be credited to the coastal protection fund created by RCW
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90.48. 390 and chapter 16.-- RCW (created by section 44 of this act)
which shall be credited to the livestock nutrient nmnagenent grant
account created by RCW90.64.150 (as recodified by this act).

Sec. 40. RCW 43.21B. 310 and 2004 c 204 s 5 are each anended to
read as foll ows:

(1) Except as provided in RCW90.03.210(2), any order issued by the
departnment, the departnent of agriculture, or local air authority
pursuant to section 29 of this act, section 33 of this act, RCW
70.94. 211, 70.94.332, 70.105.095, 43.27A. 190, 86.16.020, 88.46.070, or
90.48.120(2) or any provision enacted after July 26, 1987, or any
permt, certificate, or license issued by the departnent my be
appeal ed to the pollution control hearings board if the appeal is filed
with the board and served on the departnent, the departnment of
agriculture, or authority within thirty days after the date of receipt
of the order. Except as provided under chapter 70.105D RCW and RCW
90. 03. 210(2), this is the exclusive neans of appeal of such an order.

(2) The departnent, the departnent of agriculture, or the authority
in its discretion may stay the effectiveness of an order during the
pendency of such an appeal .

(3) At any time during the pendency of an appeal of such an order
to the board, the appellant may apply pursuant to RCW43. 21B. 320 to the
hearings board for a stay of the order or for the renoval thereof.

(4) Any appeal must contain the following in accordance with the
rules of the hearings board:

(a) The appellant's nane and address;

(b) The date and docket nunber of the order, permt, or license
appeal ed;

(c) A description of the substance of the order, permt, or license
that is the subject of the appeal;

(d) A clear, separate, and conci se statenent of every error alleged
to have been comm tted;

(e) A clear and concise statenment of facts upon which the requester
relies to sustain his or her statenents of error; and

(f) A statement setting forth the relief sought.

(5) Upon failure to conply with any final order of the departnent
or the departnent of agriculture, the attorney general, on request of
the departnment or the departnent of agriculture, may bring an action in
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the superior court of the county where the violation occurred or the
potential wviolation is about to occur to obtain such relief as
necessary, including injunctive relief, to insure conpliance with the
order. The air authorities may bring simlar actions to enforce their
orders.

(6) An appeal abl e decision or order shall be identified as such and
shall contain a conspicuous notice to the recipient that it may be
appealed only by filing an appeal with the hearings board and serving
it on the departnent or the departnent of agriculture within thirty
days of the date of receipt.

NEW SECTION.  Sec. 41. Section 17 of this act takes effect July 1,
2006.

NEW SECTION. Sec. 42. The followng acts or parts of acts are
each repeal ed:

(1) RCW 90.64.015 (Environnental excellence program agreenents--
Ef fect on chapter) and 1997 ¢ 381 s 29;

(2) RCW 90.64.017 (Registration of dairy producers--Information
requi red--Information to producers regarding chapter) and 1998 c 262 s
3;

(3) RCW90.64.070 (Duties of conservation district) and 1998 c 262
s 13 & 1993 c¢ 221 s §;

(4) RCW 90.64.080 (Duties of conservation comm ssion) and 1998 c
262 s 14 & 1993 c 221 s 9;

(5 RCW90.64.130 (Data base) and 1998 c 262 s 9;

(6) RCW 90.64.140 (Technical assistance teans--Standards and
specifications for dairy nutrient managenent plans) and 1998 c 262 s
10;

(7) RCW 90.64.160 (Gants for dairy producers--Statenent of
environmental benefits--Devel opnent of outcone-focused perfornmance
measures) and 2001 ¢ 227 s 4; and

(8 RCW90.64.800 (Reports to the legislature) and 1998 ¢ 262 s 17.

NEW SECTION. Sec. 43. RCW90.64.900 and 90. 64. 901 are decodi fi ed.

NEW SECTION. Sec. 44. The followng sections are codified or
recodified in the followi ng order as a new chapter in Title 16 RCW
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