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HOUSE BI LL 1686

St ate of WAshi ngt on 590th Legislature 2005 Regul ar Sessi on

By Representatives Bailey, Arnstrong, Hi nkle, Skinner, Cenents,
Shabro, Roach, Kristiansen, Newhouse, Talcott, Pearson, Strow, Wods,
Schi ndl er, Serben, Buck, Ahern and McCune

Read first tine 02/ 02/ 2005. Referred to Commttee on Health Care.

AN ACT Rel ating to cost reduction and consuner choice in the health
care systenm anendi ng RCW 48. 21. 045, 48.44.023, 48.46.066, 41.05. 065,
4.56. 250, 7.70.020, 7.70.070, 7.70.100, 4.16.350, 7.70.080, 74.34.200,
4.22.070, and 4.22.015; adding a new section to chapter 48.43 RCW
adding a new section to chapter 4.56 RCW adding a new section to
chapter 7.04 RCW adding new sections to chapter 7.70 RCW and creating
new secti ons.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. (1) The legislature finds that:

(a) The cost of health care, along with the nunber of uninsured
persons, is continuing to rise;

(b) Many individuals are uninsured because enpl oyers are not given
adequate health insurance options that they and their enployees can
af f or d;

(c) Due to the increasing nunber of mnandated health benefits,
willing small enployers are financially unable to provide affordable
health insurance to their enployees that neets the enployees’
i ndi vi dual needs;

p. 1 HB 1686



© 00 N O Ol WDN P

N P R R R R R R R R
O © o NOoO O D WD L O

21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37

(d) The purchaser and recipient of health care should have nore
control over the services and products they purchase; and

(e) It is in the best interest of the people of the state of
Washington to contain the significantly increasing costs of mal practice
i nsurance for licensed health care professionals and institutions and
noni nstitutional care providers in order to ensure the continued
availability and affordability of health care services in this state by
enacting further reforns to the health care tort liability system

(2) The legislature intends to:

(a) Provide enployees with nore options in choosing a quality
health care plan that nmeets their individual needs;

(b) Create a noratorium on new mandated health benefits, and
requi re an independent cost-benefit analysis of all current health
benefit mandat es;

(c) Direct the public enployees' benefits board to offer a health
savi ngs account option to public enployees; and

(d) Enact nedical malpractice reforns to stabilize the health care
professional liability insurance market, maintain access to affordable
quality health care services, and avert the kind of crisis now facing
t he residents of Washi ngton.

Sec. 2. RCW48.21.045 and 2004 c 244 s 1 are each anended to read
as follows:

(D((a)r)) An insurer offering any health benefit plan to a snall
enpl oyer, either directly or through an associati on or nenber-governed
group forned specifically for the purpose of purchasing health care,
may offer and actively market to the small enployer ((&)) no nore than
one health benefit plan featuring a limted schedule of covered health

care services. (( Nothingi+nths—subsectton—shalt—preclude—antnasurer
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48212650 —48-21-306—48 213164821320
2r)) (a) The plan offered under this subsection may be offered

with a choice of cost-sharing arrangenents, and may, but is not
required to, conply with: RCWA48.21.130 through 48.21. 240, 48.21.244
t hrough 48.21.280, 48.21.300 through 48.21.320, 48.43.045(1) except as
required in (b) of this subsection, 48.43.093, 48.43.115 through
48.43. 185, 48.43.515(5), or 48.42.100.

(b) In offering the plan under this subsection, the insurer nust
offer the small enployer the option of permtting every category of
health care provider to provide health services or care for conditions
covered by the plan pursuant to RCW48.43.045(1).

(2) An insurer offering the plan under subsection (1) of this
section nust also offer and actively market to the snmall enployer at
| east one additional health benefit plan.

(3) Nothing in this section shall prohibit an insurer from
offering, or a purchaser from seeking, health benefit plans wth
benefits in excess of the health benefit plan offered under subsection
(1) of this section. Al fornms, policies, and contracts shall be
subm tted for approval to the conm ssioner, and the rates of any plan
offered under this section shall be reasonable in relation to the
benefits thereto.

((3))) (4) Premium rates for health benefit plans for small
enpl oyers as defined in this section shall be subject to the foll ow ng
provi si ons:

(a) The insurer shall develop its rates based on an adjusted
comunity rate and may only vary the adjusted comrunity rate for:

(1) Geographic area;

(1i1) Famly size;

(ri1) Age; and

(1v) Wellness activities.

(b) The adjustnent for age in (a)(iii) of this subsection may not
use age brackets smaller than five-year increnents, which shall begin
with age twenty and end with age sixty-five. Enployees under the age
of twenty shall be treated as those age twenty.
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(c) The insurer shall be permtted to develop separate rates for
i ndi vidual s age sixty-five or older for coverage for which nedicare is
the primary payer and coverage for which nedicare is not the primry
payer. Both rates shall be subject to the requirenents of this
subsection ((3)) (4).

(d) The permtted rates for any age group shall be no nore than
four hundred twenty-five percent of the lowest rate for all age groups
on January 1, 1996, four hundred percent on January 1, 1997, and three
hundred seventy-five percent on January 1, 2000, and thereafter.

(e) A discount for wellness activities shall be permtted to
reflect actuarially justified differences in wutilization or cost
attributed to such prograns.

(f) The rate charged for a health benefit plan offered under this
section may not be adjusted nore frequently than annually except that
the prem um may be changed to reflect:

(i) Changes to the enrollnent of the small enployer;

(1i) Changes to the famly conposition of the enployee;

(ti1) Changes to the health benefit plan requested by the snal
enpl oyer; or

(iv) Changes in governnent requirenents affecting the health
benefit pl an.

(g) Rating factors shall produce premuns for identical groups that
differ only by the anounts attributable to plan design, wth the
exception of discounts for health inprovenent prograns.

(h) For the purposes of this section, a health benefit plan that
contains a restricted network provision shall not be considered simlar
coverage to a health benefit plan that does not contain such a
provision, provided that the restrictions of benefits to network
providers result in substantial differences in clains costs. A carrier

may develop its rates based on clains costs ((due—to—network—provider
rebbursenent —schedules—or—type—of—network)) for a plan. Thi s

subsection does not restrict or enhance the portability of benefits as
provi ded in RCW 48. 43. 015.

(1) Except for small group health benefit plans that qualify as
i nsurance coverage conbined with a health savings account as defined by
the United States internal revenue service, adjusted conmunity rates
est abl i shed under this section shall pool the nedical experience of al
smal | groups purchasing coverage. However, annual rate adjustnents for
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each small group health benefit plan may vary by up to plus or m nus
((feur)) eight percentage points from the overall adjustnment of a
carrier's entire small group pool ((;

N-O\A a¥a
waa v

of—submttal)) if certified by a nenber of the Anerican acadeny of
actuaries, that: (i) The variation is a result of deductible |everage,
benefit design, clains cost trend for the plan, or provider network
characteristics; and (ii) for a rate renewal period, the projected
wei ghted average of all small group benefit plans will have a revenue
neutral effect on the carrier's snmall group pool. Vari ations of
greater than eight percentage points are subject to review by the
conm ssioner, and nust be approved or denied within thirty days of
submttal. A variation that is not denied within ((sby)) thirty days
shal |l be deened approved. The conmm ssioner nust provide to the carrier
a detailed actuarial justification for any denial ((wthinr—thirty
days)) at the tinme of the denial.

((4r)) (5) Nothing in this section shall restrict the right of
enpl oyees to collectively bargain for insurance providing benefits in
excess of those provided herein.

((65))) (6)(a) Except as provided in this subsection, requirenents
used by an insurer in determning whether to provide coverage to a
smal | enployer shall be applied uniformy anong all small enployers
applying for coverage or receiving coverage fromthe carrier.

(b) An insurer shall not require a mninum participation |evel
greater than:

(i) One hundred percent of eligible enployees working for groups
with three or | ess enpl oyees; and

(ii) Seventy-five percent of eligible enployees working for groups
with nore than three enpl oyees.

(c) I'n applying m ninmum participation requirenents with respect to
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a small enployer, a small enployer shall not consider enployees or
dependents who have simlar existing coverage in determ ning whether
t he applicabl e percentage of participation is net.

(d) An insurer may not increase any requirenent for mninmm
enpl oyee participation or nodify any requirenent for m ninum enpl oyer
contribution applicable to a small enployer at any tine after the small
enpl oyer has been accepted for coverage.

((66))) (7)) An insurer nust offer coverage to all eligible
enpl oyees of a snmall enployer and their dependents. An insurer nay not
of fer coverage to only certain individuals or dependents in a small
enpl oyer group or to only part of the group. An insurer may not nodify
a health plan with respect to a small enployer or any eligible enpl oyee
or dependent, through riders, endorsenents or otherwi se, to restrict or
excl ude coverage or benefits for specific diseases, nedical conditions,
or services otherw se covered by the plan.

((6H)) (8) As used in this section, "health benefit plan,"” "small
enpl oyer," "adjusted community rate,"” and "wellness activities" nean
the sane as defined in RCW48. 43. 005.

Sec. 3. RCW48.44.023 and 2004 c 244 s 7 are each anended to read
as follows:

(D((ar)) A health care services contractor offering any health
benefit plan to a small enployer, either directly or through an
association or nenber-governed group fornmed specifically for the
pur pose of purchasing health care, may offer and actively market to the
smal |l enployer ((&)) no nore than one health benefit plan featuring a

[imted schedule of covered health care services. ((Nothing in this
I . hall Lud : £ oring. ]
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48444606
2r)) (a) The plan offered under this subsection may be offered

with a choice of cost-sharing arrangenents, and may, but is not
required to, conply wth: RCW 48.44.210, 48.44.212, 48.44.225,
48.44. 240 through 48.44.245, 48.44.290 through 48.44.340, 48.44. 344,
48.44. 360 through 48.44.380, 48.44.400, 48.44.420, 48.44.440 through
48.44. 460, 48.44.500, 48.43.045(1) except as required in (b) of this
subsection, 48.43.093, 48.43.115 through 48.43.185, 48.43.515(5), or
48. 42. 100.

(b) In offering the plan under this subsection, the health care
service contractor nust offer the small enployer the option of
permtting every category of health care provider to provide health
services or care for conditions covered by the plan pursuant to RCW
48. 43.045(1).

(2) A health care service contractor offering the plan under
subsection (1) of this section nust also offer and actively market to
the snmall enployer at | east one additional health benefit plan.

(3) Nothing in this section shall prohibit a health care service
contractor fromoffering, or a purchaser from seeking, health benefit
plans with benefits in excess of the health benefit plan offered under
subsection (1) of this section. All forms, policies, and contracts
shall be submtted for approval to the conm ssioner, and the rates of
any plan offered under this section shall be reasonable in relation to
the benefits thereto.

((3))) (4) Premium rates for health benefit plans for small
enpl oyers as defined in this section shall be subject to the foll ow ng
provi si ons:

(a) The contractor shall develop its rates based on an adjusted
comunity rate and nmay only vary the adjusted comrunity rate for:

(1) Geographic area;

(1i1) Famly size;

(1i1) Age; and

(1v) Wellness activities.

(b) The adjustnent for age in (a)(iii) of this subsection may not
use age brackets smaller than five-year increnents, which shall begin
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with age twenty and end with age sixty-five. Enployees under the age
of twenty shall be treated as those age twenty.

(c) The contractor shall be permtted to devel op separate rates for
i ndi vi dual s age sixty-five or older for coverage for which nedicare is
the primary payer and coverage for which nedicare is not the primry
payer . Both rates shall be subject to the requirenents of this
subsection ((£3)) (4).

(d) The permtted rates for any age group shall be no nore than
four hundred twenty-five percent of the lowest rate for all age groups
on January 1, 1996, four hundred percent on January 1, 1997, and three
hundred seventy-five percent on January 1, 2000, and thereafter.

(e) A discount for wellness activities shall be permtted to
reflect actuarially justified differences in wutilization or cost
attributed to such prograns.

(f) The rate charged for a health benefit plan offered under this
section may not be adjusted nore frequently than annually except that
the prem um may be changed to reflect:

(i) Changes to the enrollnent of the small enployer;

(1i) Changes to the famly conposition of the enployee;

(ti1) Changes to the health benefit plan requested by the snal
enpl oyer; or

(iv) Changes in governnent requirenents affecting the health
benefit pl an.

(g) Rating factors shall produce premuns for identical groups that
differ only by the anounts attributable to plan design, wth the
exception of discounts for health inprovenent prograns.

(h) For the purposes of this section, a health benefit plan that
contains a restricted network provision shall not be considered simlar
coverage to a health benefit plan that does not contain such a
provision, provided that the restrictions of benefits to network
providers result in substantial differences in clains costs. A carrier

may develop its rates based on clai ns costs ((due—to—network—provider
rebbursenent —schedules—or—type—of—network)) for a plan. Thi s

subsection does not restrict or enhance the portability of benefits as
provi ded in RCW 48. 43. 015.

(1) Except for small group health benefit plans that qualify as
i nsurance coverage conbined wwth a health savings account as defined by
the United States internal revenue service, adjusted conmunity rates

HB 1686 p. 8
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est abl i shed under this section shall pool the nedical experience of al

groups purchasing coverage. However, annual rate adjustnents for each
small group health benefit plan may vary by up to plus or mnus
((feur)) eight percentage points from the overall adjustnent of a
carrier's entire small group pool ((;

N-O\A a¥a
waa v

of—submttal)) if certified by a nenber of the Anerican acadeny of
actuaries, that: (i) The variation is a result of deductible |everage,
benefit design, clains cost trend for the plan, or provider network
characteristics; and (ii) for a rate renewal period, the projected
wei ghted average of all small group benefit plans will have a revenue
neutral effect on the carrier's snmall group pool. Vari ations of
greater than eight percentage points are subject to review by the
conm ssioner, and nust be approved or denied within thirty days of
submttal. A variation that is not denied within ((sby)) thirty days
shal | be deened approved. The conmm ssioner nust provide to the carrier
a detailed actuarial justification for any denial ((wthin—thirty
days)) at the tinme of the denial.

((4r)) (5) Nothing in this section shall restrict the right of
enpl oyees to collectively bargain for insurance providing benefits in
excess of those provided herein.

((65))) (6)(a) Except as provided in this subsection, requirenents
used by a contractor in determi ning whether to provide coverage to a
smal | enployer shall be applied uniformy anong all small enployers
applying for coverage or receiving coverage fromthe carrier.

(b) A contractor shall not require a mninum participation |eve
greater than:

(i) One hundred percent of eligible enployees working for groups
with three or | ess enpl oyees; and

(ii) Seventy-five percent of eligible enployees working for groups
with nore than three enpl oyees.

p. 9 HB 1686
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(c) I'n applying mninmmparticipation requirenents with respect to
a small enployer, a snmall enployer shall not consider enployees or
dependents who have simlar existing coverage in determ ning whether
t he applicabl e percentage of participation is net.

(d) A contractor may not increase any requirenent for m ninmm
enpl oyee participation or nodify any requirenent for m ninum enpl oyer
contribution applicable to a small enployer at any tine after the small
enpl oyer has been accepted for coverage.

((66))) () A contractor nust offer coverage to all eligible
enpl oyees of a small enployer and their dependents. A contractor nmay
not offer coverage to only certain individuals or dependents in a snall
enpl oyer group or to only part of the group. A contractor may not
nodi fy a health plan with respect to a small enployer or any eligible
enpl oyee or dependent, through riders, endorsenents or otherw se, to
restrict or exclude coverage or benefits for specific diseases, nedical
conditions, or services otherw se covered by the plan.

Sec. 4. RCW48.46.066 and 2004 c 244 s 9 are each anended to read
as follows:

(D((ar)) A health maintenance organi zation offering any health
benefit plan to a small enployer, either directly or through an
association or nenber-governed group forned specifically for the
pur pose of purchasing health care, may offer and actively market to the
smal |l enployer ((&)) no nore than one health benefit plan featuring a
[imted schedule of covered health care services. ((Nothing in this

: : hall Lud healtl . :
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£2r)) (a) The plan offered under this subsection may be offered
with a choice of cost-sharing arrangenents, and may, but is not
required to, conply with: RCWA48.46.250, 48.46.272 through 48. 46. 290,
48. 46. 320, 48. 46. 350, 48. 46. 375, 48. 46.440 through 48. 46. 460,
48.46.480, 48.46.490, 48.46.510, 48.46.520, 48.46.530, 48.46.565,
48.46. 570, 48.46.575, 48.43.045(1) except as required in (b) of this
subsection, 48.43.093, 48.43.115 through 48.43.185, 48.43.515(5), or
48. 42. 100.

(b) In offering the plan under this subsection, the health
mai nt enance organi zation nust offer the snmall enployer the option of
permtting every category of health care provider to provide health
services or care for conditions covered by the plan pursuant to RCW
48. 43.045(1).

(2) A health nmaintenance organization offering the plan under
subsection (1) of this section nust also offer and actively market to
the small enployer at |east one additional health benefit plan.

(3) Nothing in this section shall prohibit a health mintenance
organi zation fromoffering, or a purchaser from seeking, health benefit
plans with benefits in excess of the health benefit plan offered under
subsection (1) of this section. All forms, policies, and contracts
shall be submtted for approval to the conm ssioner, and the rates of
any plan offered under this section shall be reasonable in relation to
the benefits thereto.

((3))) (4) Premium rates for health benefit plans for small
enpl oyers as defined in this section shall be subject to the foll ow ng
provi si ons:

(a) The health maintenance organization shall develop its rates
based on an adjusted community rate and may only vary the adjusted
community rate for:

(1) Geographic area;

(1i1) Famly size;

(1i1) Age; and

(1v) Wellness activities.

(b) The adjustnent for age in (a)(iii) of this subsection may not
use age brackets smaller than five-year increnents, which shall begin
with age twenty and end with age sixty-five. Enployees under the age
of twenty shall be treated as those age twenty.

p. 11 HB 1686
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(c) The health nmaintenance organization shall be permtted to
devel op separate rates for individuals age sixty-five or older for
coverage for which nedicare is the primary payer and coverage for which
medi care is not the primary payer. Both rates shall be subject to the
requi renents of this subsection ((£3)1)) (4).

(d) The permtted rates for any age group shall be no nore than
four hundred twenty-five percent of the lowest rate for all age groups
on January 1, 1996, four hundred percent on January 1, 1997, and three
hundred seventy-five percent on January 1, 2000, and thereafter.

(e) A discount for wellness activities shall be permtted to
reflect actuarially justified differences in wutilization or cost
attributed to such prograns.

(f) The rate charged for a health benefit plan offered under this
section may not be adjusted nore frequently than annually except that
the prem um may be changed to reflect:

(i) Changes to the enrollnent of the small enployer;

(1i) Changes to the famly conposition of the enployee;

(ti1) Changes to the health benefit plan requested by the snal
enpl oyer; or

(iv) Changes in governnent requirenents affecting the health
benefit pl an.

(g) Rating factors shall produce premuns for identical groups that
differ only by the anounts attributable to plan design, wth the
exception of discounts for health inprovenent prograns.

(h) For the purposes of this section, a health benefit plan that
contains a restricted network provision shall not be considered simlar
coverage to a health benefit plan that does not contain such a
provision, provided that the restrictions of benefits to network
providers result in substantial differences in clains costs. A carrier

may develop its rates based on clains costs ((due—to—network—provider
rebbursenent —schedules—or—type—of—network)) for a plan. Thi s

subsection does not restrict or enhance the portability of benefits as
provi ded in RCW 48. 43. 015.

(1) Except for small group health benefit plans that qualify as
i nsurance coverage conbined with a health savings account as defined by
the United States internal revenue service, adjusted conmunity rates
est abl i shed under this section shall pool the nedical experience of al
groups purchasi ng coverage. However, annual rate adjustnents for each

HB 1686 p. 12
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small group health benefit plan may vary by up to plus or mnus
((feur)) eight percentage points from the overall adjustnment of a
carrier's entire small group pool ((;

N-O\A a¥a
waa v

of—submttal)) if certified by a nenber of the Anerican acadeny of
actuaries, that: (i) The variation is a result of deductible |everage,
benefit design, clains cost trend for the plan, or provider network
characteristics; and (ii) for a rate renewal period, the projected
wei ghted average of all small group benefit plans will have a revenue
neutral effect on the health nmintenance organization's small group
pool. Variations of greater than eight percentage points are subject
to review by the conmm ssioner, and nust be approved or denied within
thirty days of submttal. A variation that is not denied wthin
((stxty)) thirty days shall be deened approved. The conm ssioner mnust
provide to the carrier a detailed actuarial justification for any
deni al ((wthiprthirty days)) at the tinme of the denial.

((64))) (5) Nothing in this section shall restrict the right of
enpl oyees to collectively bargain for insurance providing benefits in
excess of those provided herein.

((65))) (6)(a) Except as provided in this subsection, requirenents
used by a health maintenance organization in determning whether to
provi de coverage to a small enployer shall be applied uniformy anong
all small enployers applying for coverage or receiving coverage from
the carrier.

(b) A health mai ntenance organi zation shall not require a m ni num
participation | evel greater than:

(i) One hundred percent of eligible enployees working for groups
with three or | ess enpl oyees; and

(ii) Seventy-five percent of eligible enployees working for groups
with nore than three enpl oyees.

p. 13 HB 1686
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(c) I'n applying mninmmparticipation requirenents with respect to
a small enployer, a snmall enployer shall not consider enployees or
dependents who have simlar existing coverage in determ ning whether
t he applicabl e percentage of participation is net.

(d) A health mintenance organization may not increase any
requirenent for mninum enployee participation or nodify any
requi renment for mninum enployer contribution applicable to a small
enpl oyer at any tine after the small enployer has been accepted for
cover age.

((66))) (7) A health nmaintenance organi zati on nust offer coverage
to all eligible enployees of a snall enployer and their dependents. A
heal t h mai nt enance organi zati on may not offer coverage to only certain
i ndi viduals or dependents in a small enployer group or to only part of
the group. A health maintenance organization may not nodify a health
plan with respect to a small enployer or any eligible enployee or
dependent, through riders, endorsenents or otherwise, to restrict or
excl ude coverage or benefits for specific diseases, nedical conditions,
or services otherw se covered by the plan.

Sec. 5. RCW41.05.065 and 2003 ¢ 158 s 2 are each anended to read
as follows:

(1) The board shall study all matters connected with the provision
of health <care ~coverage, life insurance, Iliability insurance,
accidental death and disnenbernent insurance, and disability inconme
i nsurance or any of, or a conbination of, the enunerated types of
i nsurance for enployees and their dependents on the best basis possible
wth relation both to the welfare of the enployees and to the state.

However, liability insurance shall not be nmade avail able to dependents.
(2) The board shall devel op enployee benefit plans that include
conprehensive health care benefits for all enployees. I n devel opi ng

t hese plans, the board shall consider the follow ng el enents:

(a) Methods of maxi m zing cost containnent while ensuring access to
quality health care;

(b) Devel opnent of provider arrangenents that encourage cost
contai nment and ensure access to quality care, including but not
limted to prepaid delivery systens and prospective paynent nethods;

(c) Wellness incentives that focus on proven strategies, such as
snoki ng cessation, injury and acci dent prevention, reduction of al cohol
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m suse, appropriate weight reduction, exerci se, autonobile and
nmotorcycle safety, bl ood chol esterol reduction, and nutrition
educati on;

(d) Uilization review procedures including, but not limted to a
cost-efficient nmethod for prior authorization of services, hospita
inpatient length of stay review, requirenents for use of outpatient
surgeries and second opinions for surgeries, review of invoices or
claine submtted by service providers, and perfornmance audit of
provi ders;

(e) Effective coordination of benefits;

(f) Mninmmstandards for insuring entities; and

(g) M ninmum scope and content of public enployee benefit plans to
be offered to enrollees participating in the enployee health benefit
plans. To maintain the conprehensive nature of enployee health care
benefits, enployee eligibility criteria related to the nunber of hours
wor ked and the benefits provided to enployees shall be substantially
equi valent to the state enployees' health benefits plan and eligibility
criteria in effect on January 1, 1993. Nothing in this subsection
(2)(g) shall prohibit changes or increases in enployee point-of-service
paynments or enpl oyee prem um paynents for benefits.

(3) The board shall design benefits and determne the terns and
conditions  of enpl oyee participation and coverage, i ncl udi ng
establishnent of eligibility criteria. The sanme ternms and conditions
of participation and coverage, including eligibility criteria, shal
apply to state enployees and to school district enployees and
educati onal service district enployees.

(4) The board nmay authorize prem um contributions for an enpl oyee
and the enpl oyee's dependents in a nmanner that encourages the use of
cost-efficient managed health care systens. The board shall require
participating school district and educational service district
enpl oyees to pay at |east the sane enpl oyee premuns by plan and famly
Size as state enpl oyees pay.

(5) The board shall develop a health savings account option for
enpl oyees that conforns to section 223, Part VIl of subchapter B of
chapter 1 of the internal revenue code of 1986. The board shall conply
with all applicable federal standards related to the establishnment of
heal th savings accounts.
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(6) Enpl oyees shall choose participation in one of the health care
benefit plans devel oped by the board and may be permtted to waive
coverage under ternms and conditions established by the board.

((66))) (7) The board shall review plans proposed by insuring
entities that desire to offer property insurance and/or accident and
casualty insurance to state enpl oyees through payroll deduction. The
board may approve any such plan for payroll deduction by insuring
entities holding a valid certificate of authority in the state of
Washi ngt on and which the board determnes to be in the best interests
of enpl oyees and the state. The board shall promul gate rules setting
forth criteria by which it shall evaluate the plans.

((6H)) (8) Before January 1, 1998, the public enployees' benefits
board shall make available one or nore fully insured long-term care
i nsurance plans that conply with the requirenents of chapter 48.84 RCW
Such progranms shall be nmade available to eligible enployees, retired
enpl oyees, and retired school enployees as well as eligible dependents
whi ch, for the purpose of this section, includes the parents of the
enpl oyee or retiree and the parents of the spouse of the enployee or
retiree. Enmpl oyees of |ocal governnents and enpl oyees of politica
subdi vi sions not otherwi se enrolled in the public enployees' benefits
board sponsored nedi cal prograns may enroll under terns and conditions
established by the admnistrator, if it does not |jeopardize the
financial viability of the public enployees' benefits board s |ong-term
care offering.

(a) Participation of eligible enployees or retired enployees and
retired school enployees in any long-term care insurance plan nade
avail able by the public enployees' benefits board is voluntary and
shall not be subject to binding arbitration under chapter 41.56 RCW
Participation is subject to reasonable underwiting guidelines and
eligibility rules established by the public enpl oyees' benefits board
and the health care authority.

(b) The enpl oyee, retired enployee, and retired school enployee are
solely responsible for the paynent of the prem um rates devel oped by
the health care authority. The health care authority is authorized to
charge a reasonable admnistrative fee in addition to the prem um
charged by the long-termcare insurer, which shall include the health
care authority's cost of admnistration, marketing, and consuner
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education materials prepared by the health care authority and the
of fice of the insurance conm ssioner.

(c) To the extent admnistratively possible, the state shal
establish an automatic payroll or pension deduction system for the
paynment of the long-term care insurance prem uns.

(d) The public enployees' benefits board and the health care
authority shall establish a technical advisory conmttee to provide
advice in the devel opnent of the benefit design and establishnment of

underwriting guidelines and eligibility rules. The comm ttee shall
al so advise the board and authority on effective and cost-effective
ways to market and distribute the long-term care product. The

technical advisory commttee shall be conprised, at a mninmm of
representatives of the office of the insurance conm ssioner, providers
of long-termcare services, licensed insurance agents with expertise in
| ong-term care insurance, enployees, retired enpl oyees, retired school
enpl oyees, and other interested parties determ ned to be appropriate by
t he board.

(e) The health care authority shall offer enployees, retired
enpl oyees, and retired school enpl oyees the option of purchasing | ong-
termcare insurance through |icensed agents or brokers appointed by the
|l ong-termcare insurer. The authority, in consultation wth the public
enpl oyees' benefits board, shall establish nmarketing procedures and may
consider all prem um conponents as a part of the contract negotiations
with the long-termcare insurer.

(f) In developing the long-termcare insurance benefit designs, the
public enpl oyees' benefits board shall include an alternative plan of
care benefit, including adult day services, as approved by the office
of the insurance conmm ssioner.

(g) The health care authority, with the cooperation of the office
of the insurance comm ssioner, shall develop a consuner education
program for the eligible enployees, retired enployees, and retired
school enpl oyees designed to provide education on the potential need
for long-term care, nethods of financing long-term care, and the
availability of |long-term care insurance products including the
products offered by the board.

(h) By Decenber 1998, the health care authority, in consultation
with the public enployees' benefits board, shall submt a report to the
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appropriate commttees of the |legislature, including an analysis of the
marketing and distribution of the long-term care insurance provided
under this section.

NEW SECTION. Sec. 6. A new section is added to chapter 48.43 RCW
to read as foll ows:

(1) After the effective date of this section, no health carrier may
deliver, issue, or renew a health insurance policy that includes any
addi tional coverage mandates, beyond those mandates in effect on the
effective date of this section

(2) The office of the insurance comm ssioner shall contract for an
i ndependent health care actuarial review of all existing health care
coverage mandates. The first mandate to be reviewed is the requirenent
to cover every category of health care provider as required by RCW
48. 43. 045.

Sec. 7. RCW4.56.250 and 1986 ¢ 305 s 301 are each anmended to read
as follows:

(1) As used in this section, the following terns have the neanings
i ndi cated unless the context clearly requires otherw se.

(a) "Economc damages" neans objectively verifiable nonetary
| osses, including nedical expenses, |oss of earnings, burial costs,
| oss of wuse of property, cost of replacenent or repair, cost of
obt ai ni ng substitute donestic services, |oss of enploynent, and | oss of
busi ness or enpl oynent opportunities.

(b) "Noneconom ¢ damages" neans subjective, nonnonetary | osses,
including((s)) but not limted to pain, suffering, inconvenience,
mental angui sh, disability or disfigurenment incurred by the injured
party, loss of ability to enjoy life, enotional distress, |oss of
soci ety and conpani onship, loss of consortium injury to reputation and
hum liation, ((and)) destruction of the parent-child relationship, and
ot her nonpecuni ary damages of any type.

(c) "Bodily injury" neans physical injury, sickness, or disease,
i ncl udi ng deat h.

(d) "Average annual wage" neans the average annual wage in the
state of WAshington as determ ned under RCW 50. 04. 355.

(2) Except as provided in section 8 of this act, in no action
seeki ng danages for personal injury or death may a cl aimant recover a
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judgnent for noneconom ¢ danmages exceeding an anount determ ned by
mul ti plying 0.43 by the average annual wage and by the |life expectancy
of the person incurring noneconom c danages, as the |ife expectancy is
determned by the life expectancy tables adopted by the insurance
comm ssioner. For purposes of determ ning the maxi mum anount all owabl e
for noneconom c danages, a claimant's |ife expectancy shall not be |ess
than fifteen years. The limtation contained in this subsection
applies to all clainms for nonecononm c damages made by a clai mant who
incurred bodily injury. dains for |oss of consortium |oss of society
and conpani onshi p, destruction of the parent-child relationship, and
all other derivative clains asserted by persons who did not sustain
bodily injury are to be included within the Iimtation on clains for
noneconom ¢ damages arising fromthe sanme bodily injury.

(3) If acase is tried to a jury, the jury shall not be infornmed of
the limtation contained in subsection (2) of this section.

NEW SECTION. Sec. 8. A new section is added to chapter 4.56 RCW
to read as foll ows:

(1) In any action or arbitration for damages for injury or death
occurring as a result of health care or related services, or the
arranging for the provision of health care or related services, whether
brought under chapter 7.70 RCW RCW 4.20.010, 4.20.020, 4.20.046,
4.20.060, 4.24.010, or 48.43.545(1), any other applicable law, or any
conbi nation thereof, that is based upon the alleged wongful acts or
om ssions of one or nore health care professionals, whether or not
those health care professionals are naned as defendants, the total
conbined civil liability for noneconom c damages for all health care
professionals, all persons, entities, and health care institutions for
whose conduct the health care professionals could be held |iable, and
all persons, entities, and health care institutions that could be held
liable for the conduct of any health care professionals, shall not
exceed three hundred fifty thousand dollars for each clainmnt,
regardl ess of the nunber of health care professionals, health care
providers, or health care institutions against whom the claim for
injury or death is or could have been asserted or the nunber of
separate causes of action on which the claimis based.

(2) Any and all health care institutions against whomliability is
i nposed based upon a wongful act or omssion of any health care

p. 19 HB 1686



© 00 N O Ol WDN P

W W W W W W W WPNDNDNDNDNMNDNDNDDDNMNDMNMNMNMNNNMNPEPPRPPRPPRPPRPERPEPRPPRPPREPE
N o oA WNEFE OO 0o NP WDNPE OO oo N Ok W DN e o

professional are specifically included within the limtation on
liability for noneconom ¢ damages contained in subsection (1) of this
section, even if the health care institution also is or could be held
liable for a wongful act or om ssion of a person other than a health
care professional, another health care institution, or a related
entity, facility, or institution.

(3) If, in an action or arbitration for injury or death occurring
as a result of health care or related services, or the arranging for
health care or related services, whether brought under chapter 7.70
RCW RCW 4.20.010, 4.20.020, 4.20.046, 4.20.060, 4.24.010, or
48. 43.545(1), any other applicable law, or any conbination thereof, one
or nore health care institutions are liable for any wongful acts or
om ssions of persons other than health care professionals, but are not
liable for any alleged wongful act or omssion of any health care
professional, the total civil liability for noneconom c damages for
each such health care institution, including all persons, entities, and
other health care institutions for whose conduct the health care
institution could be liable, shall not exceed three hundred fifty
t housand dollars for each claimant, and the total conbined limt of
civil liability for noneconomic damages for all health care
institutions, including all persons, entities, and other health care
institutions for whose conduct the health care institutions could be
held |iable, shall not exceed seven hundred thousand dollars for each
claimant, regardl ess of the nunber of health care institutions, health
care professionals, or health care providers agai nst whomthe claimfor
damages for injury or death is or could have been asserted or the
nunber of separate causes of action on which the claimis based.

(4) A claimant shall not be permtted to obtain nore than one
recovery of noneconom c damages by splitting his or her claimor cause
of action for damages for injury or death occurring as a result of
health care or related services, or the arranging for the provision of
health care or related services, or by bringing separate actions for
such injury or death against nore than one health care professional or
health care institution. A claimant who has recovered noneconom c
damages in one action for damages for injury or death occurring as a
result of health care or related services, or the arranging for the
provi sion of health care or related services, shall be precluded from
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seeking or recovering additional noneconom c damages for the injury or
death in any other action.

(5) If the jury's assessnent of noneconom c damages exceeds the
limtations contained in subsection (1), (2), or (3) of this section,
nothing in RCW 4.44.450 precludes the court from entering a judgnent
that limts the total anobunt of noneconom ¢ damages to those limts
provided in subsections (1), (2), and (3) of this section.

(6) If acase is tried to a jury, the jury shall not be inforned of
the limtations on noneconom c damages contained in subsections (1),
(2), and (3) of this section.

(7) The definitions in this subsection apply throughout this
section unless the context clearly requires otherw se.

(a) "Caimant" neans a person, including a decedent's estate,
seeking or who has sought recovery of damages in an action or
arbitration for injury or death occurring as a result of health care or
rel ated services, or the arranging for the provision of health care or
related services. All persons claimng to have sustai ned damages as a
result of the injury or death of a single person are considered a
single claimant, and the limtations on noneconon ¢ damages specified
in subsections (1), (2), and (3) of this section shall include all
noneconom ¢ damages cl aimed by or on behalf of the person whose injury
or death occurred as a result of health care or related services, or
the arranging for the provision of health care or related services, as
well as all clainms for noneconom ¢ damages asserted by or on behal f of
others arising fromthe sanme injury or death.

(b) "Econom c danmages" has the neaning set forth in RCW
4.56.250(1)(a).

(c) "Health care institution" means any entity, whether or not
incorporated, facility, or institution that is licensed, registered, or
certified by this state to provide health care or rel ated services or
to arrange for the provision of health care or related services,
i ncluding, but not limted to, an anbul atory di agnostic, treatnent, or
surgical facility, an adult famly hone, an anbulance, aid, or
energency nedical service, a blood bank or blood center, a boarding
home, a community health center, a community nental health center, a
conpr ehensi ve community health center, a disability insurer, a drug and
al cohol treatnent center, an extended care facility, a group hone, a
health carrier, a health care service contractor, a health mintenance
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organi zation, a hone health agency, a hospice, a hospice care center,
a hospital, an independent clinical |aboratory, an in-honme services
agency, an internediate care facility, a kidney disease treatnent
facility, a long-termcare facility, a mgrant health center, a nursing
hone, a phar macy, a psychiatric hospi tal, a psychiatri c,
neuropsychiatric, or nental health facility, a rehabilitation facility,
a renal dialysis center, a rural health care facility, a skilled
nursing facility, a soldiers or veterans hone, a sperm bank, a tissue
bank, a tribal clinic, or a visiting nurse service, including any
related entity, facility, or institution owned or operated by the
health care institution, and any officer, director, enployee, agent, or
apparent agent of the health care institution or such related entity,
facility, or institution, acting in the course and scope of his or her
enpl oynent or agency, including in the event such officer, director,
enpl oyee, or agent 1is deceased, his or her westate or personal
representative.

(d) "Health care professional"” neans:

(i) Any health care provider described in RCW7.70.020 (1) and (2);

(1) Any clinic, cor porati on, limted liability conpany,
partnership, or limted liability partnership conprised of one or nore
of the health care providers described in RCW 7.70.020(1), and any
officer, director, enployee, agent, or apparent agent thereof acting
within the scope of his or her enploynent or agency, including in the
event such officer, director, enployee, agent, or apparent agent is
deceased, his or her estate or personal representative; or

(tit) Any entity, facility, or institution that is owned or
operated by a health care provider described in RCW7.70.020(1), or by
a clinic, corporation, limted liability conpany, partnership, or
limted liability partnership conprised of one or nore of the health
care providers described in RCW7.70.020(1), and any officer, director,
enpl oyee, agent, or apparent agent thereof acting in the course and
scope of his or her enploynent or agency, including in the event such
officer, director, enployee, agent, or apparent agent is deceased, his
or her estate or personal representative.

(e) "Health care provider" means any person or entity described in
RCW 7. 70. 020.
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(f) "Noneconom c damages" has the neaning set forth in RCW
4.56.250(1) (b).

Sec. 9. RCW7.70.020 and 1995 ¢ 323 s 3 are each anended to read
as follows:

As used in this chapter "health care provider" neans either:

(1) A person licensed, reqgistered, or certified by this state to
provide health care or related services, including, but not limted to,
a licensed acupuncturist, a physician, an osteopathic physician,
dentist, a nurse, an optonetrist, a podiatric physician and surgeon,
chiropractor, a physical therapist, a psychol ogist, a pharmacist,
opti ci an, a physician's assistant, a mdwfe, an osteopat hi
physi cian's assistant, an advanced registered nurse practitioner
drugless healer, a naturopath, a dental hygienist, a denturist, an
ocularist, an occupational therapist, a pharmacy assistant, a
radiologic technologist, a nursing assistant, a respiratory care
practitioner, a health care assistant, a dietician, a nutritionist, a
surgical technologist, a nental health counselor, a marriage and famly
therapist, a social worker, or a physician's trained nobile intensive
care paranedic, including, in the event such person is deceased, his or
her estate or personal representative;

(2) An enployee or agent of a person described in ((part))
subsection (1) ((abewve)) of this section, acting in the course and
scope of his or her enploynent or agency, including, in the event such
enpl oyee or agent is deceased, his or her estate or personal
representative; or

(3) An entity, whether or not incorporated, facility, or
institution enploying one or nore persons described in ((part))
subsection (1) ((abewe)) of this section, including, but not limted
to, a hospital, clinic, health mintenance organization, or nursing
hone; or an officer, director, enployee, or agent thereof acting in the
course and scope of his or her enploynent or agency, including in the
event such officer, director, enployee, or agent is deceased, his or
her estate or personal representative.

|$JJ
5 v o

v o

Sec. 10. RCW 7. 70.070 and 1975-'76 2nd ex.s. ¢ 56 s 12 are each
anmended to read as foll ows:
(1) Except as set forth in subsection (2) of this section, the
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court shall, in any action wunder this <chapter, determne the
reasonabl eness of each party's attorneys' fees. The court shall take
into consideration the foll ow ng:

((5)) (a) The tinme and | abor required, the novelty and difficulty
of the questions involved, and the skill requisite to performthe |egal
servi ce properly;

((2)) (b) The likelihood, if apparent to the client, that the
acceptance of the particular enploynent will preclude other enploynent
by the | awer;

((63))) (c) The fee customarily charged in the locality for simlar
| egal services;

((4)) (d) The anmount involved and the results obtai ned;

((65))) (e) The tine limtations inposed by the client or by the
ci rcunst ances;

((668)y)) (f) The nature and length of the professional relationship
with the client;

((A)) (g) The experience, reputation, and ability of the | awer
or lawyers perform ng the services;

((£8y)) (h) Whether the fee is fixed or contingent.

(2)(a) An attorney nmay not contract for or collect a contingency
fee for representing a person in connection with an action for danages
for injury or death occurring as a result of health care or related
services, or the arranging for the provision of health care or rel ated
services, in excess of the followwng limts:

(i) Forty percent of the first fifty thousand dollars recovered;

(ii) Thirty-three and one-third percent of the next fifty thousand
dol l ars recovered;

(iii) Twenty-five percent of the next five hundred thousand dollars

recovered;

(iv) Fifteen percent of any anmpunt in which the recovery exceeds
si x hundred thousand doll ars.

(b) The limtations in this section apply regardless of whether the

recovery is by judgnent, settlenent, arbitration, nediation, or other
formof alternative dispute resolution.

(c) If periodic paynents are awarded to the plaintiff, the court
shall place a total value on these paynents and include this anobunt in
conputing the total award from which attorneys' fees are calcul ated
under this subsection.
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(d) For purposes of this subsection, "recovered" neans the net sum
recovered after deducting any disbursenents or costs incurred in
connection with the arbitration, litigation, or settlenent of the
claim Costs of nedical care incurred by the plaintiff and the
attorney's office overhead costs or charges are not deductible
di sbursenents or costs for such purposes.

(3) Subsection (2) of this section applies to all contingency fee
arrangenents or agreenents, including any nodification of the anobunt of
any contingency fee, entered into after the effective date of this
section.

Sec. 11. RCW 7.70.100 and 1993 c 492 s 419 are each anended to
read as foll ows:

(1) No action for damages for injury or death occurring as a result
of health care or related services, or the arranging for the provision
of health care or related services, my be comenced unless the
def endant has been given at | east ninety days' notice of the intention
to conmmence the action. If the notice is served within ninety days
before the expiration of the applicable statute of limtations, the
time for the commencenent of the action nust be extended ninety days
fromthe service of the notice.

(2) The provisions of subsection (1) of this section are not
applicable with respect to any defendant whose nane is unknown to the
plaintiff at the tinme of filing the conplaint and who is identified
therein by a fictitious nane.

(3) After the filing of the ninety-day presuit notice, and before
a superior court trial, all causes of action, whether based in tort,
contract, or otherwi se, for damages ((arsthrg—Ffroem) for injury or
death occurring as a result of health care or related services, or the
arranging for the provision of health care or related services,
provided after July 1, 1993, shall be subject to nmandatory nedi ation
prior to trial.

((2)) (4) The suprene court shall by rule adopt procedures to
i npl emrent mandat ory nedi ati on of actions under this chapter. The rules
shal |l require mandatory nedi ation w thout exception and address, at a
m ni mum

(a) Procedures for the appointnent of, and qualifications of,
medi at or s. A nedi ator shall have experience or expertise related to
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actions arising frominjury occurring as a result of health care, and
be a nmenber of the state bar association who has been admtted to the
bar for a mninmumof five years or who is a retired judge. The parties
may stipulate to a nonlawer nediator. The court my prescribe
additional qualifications of nediators;

(b) Appropriate limts on the anount or nmanner of conpensation of
medi at or s;

(c) The nunber of days followng the filing of a claim((urder—this
chapter)) within which a nediator nust be sel ected,;

(d) The nethod by which a nediator is selected. The rule shal
provide for designation of a nediator by the superior court if the
parties are unable to agree upon a nedi ator;

(e) The nunber of days following the selection of a nediator within
whi ch a nedi ati on conference nmust be hel d;

(f) A nmeans by which nediation of an action ((urder—this—echapter))
may be waived by a nediator who has determned that the claimis not
appropriate for nediation; and

(g) Any other matters deened necessary by the court.

((3))) (5) Mediators shall not inpose discovery schedul es upon the
parti es.

(6) The suprene court shall by rule also adopt procedures for the
parties to certify to the court the manner of nediation used by the
parties to conply with this section.

Sec. 12. RCW4.16.350 and 1998 ¢ 147 s 1 are each anended to read
as follows:

(1) Any civil action or arbitration for damages for injury or death
occurring as a result of health care or related services, or the
arranging for the provision of health care or related services, which

is provided after June 25, 1976, against((+
2t ¥ L i { de heal t]
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representativer-)) a health care provider as defined in RCW7.70.020, or
a health care institution as defined in section 8(7)(c) of this act,
based upon all eged professional negligence shall be comenced within
three years of the act or omi ssion alleged to have caused the injury,
death, or condition, or within one year of the time the patient or his
or her representative or custodial parent or guardian discovered or

reasonably shoul d have di scovered that the injury, death, or condition
was caused by said act or om ssion, whichever period ((expires—tater
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(2) In no event may an action be commenced nore than three years
after the act or omssion alleged to have caused the injury or
condition except:

(a) Upon proof of fraud, intentional concealnent, or the presence
of a foreign body not intended to have a therapeutic or diagnostic
purpose or effect, in which case the patient or the patient's
representative has one year fromthe date the patient or the patient's
representative or custodial parent or guardian has actual know edge of
the act of fraud or concealnent or of the presence of the foreign body
within which to conmmence a civil action for damages.

(b) I'n the case of a mnor, upon proof that the mnor's custodi al
parent or quardian and the defendant or the defendant's insurer have
commtted fraud or collusion in the failure to bring an action on
behalf of the mnor, in which case the patient or the patient's
representative has one year fromthe date the patient or the patient's
representative other than the custodial parent or guardian who
commtted the fraud or collusion has actual know edge of the fraud or
collusion, or one year from the date of the mnor's eighteenth
bi rt hday, whichever provides a |onger period.

(c) In the case of a mnor under the full age of six years, in
whi ch case the action on behalf of the m nor nust be comenced wthin
three years, or prior to the mnor's eighth birthday, whichever
provides a |l onger period.

(3) For purposes of this section, the tolling provisions of RCW
4.16.190 do not apply.

(4) This section does not apply to a civil action based on
i ntentional conduct brought against those individuals or entities
specified in this section by a person for recovery of danmages for
injury occurring as a result of childhood sexual abuse as defined in
RCW 4. 16. 340(5) .

(5) This section applies to all causes of action for injury or
death occurring as a result of health care or related services, or the
arranging for the provision of health care or related services, filed
on or after the effective date of this section. However, any action
which, if filed on or after the effective date of this section, would
have been tinely under forner law, but now would be barred under the
chapter . . ., Laws of 2005 anendnents contained in this section, my
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be brought within one year following the effective date of this
section.

(6) Any action not commenced in accordance with this section is
barr ed.

Sec. 13. RCW 7.70.080 and 1975-'76 2nd ex.s. ¢ 56 s 13 are each
anended to read as foll ows:

(1) Any party may present evidence to the trier of fact that the
patient or clainmant has already been, or will be, conpensated for the

injury conplained of from ((any—seurce—execept—the—assets—of—the

erployee)) a collateral source. In the event the evidence is admtted,
the other party may present evidence of any anmpunt that was paid or
contributed to secure the right to any conpensation. Conpensation as
used in this section shall nmean paynent of nobney or other property to
or on behalf of the patient or claimant, rendering of services to the
patient free of charge to the patient or clainmant, or indemification
of expenses incurred by or on behalf of the patient or clainmnt.
Not wi t hstandi ng this section, evidence of conpensation by a defendant
health care provider may be offered only by that provider.

(2) Unless otherwi se provided by superseding federal law, there is
no right of subrogation or reinbursenent from the patient's or
claimant's tort recovery wth respect to conpensation covered in
subsection (1) of this section.

NEW SECTION. Sec. 14. A new section is added to chapter 7.04 RCW
to read as foll ows:

(1) A contract for health care or related services that contains a
provision for arbitration of a dispute as to professional negligence of
a health care provider as defined in RCW 7.70.020, whether brought
under chapter 7.70 RCW RCW 4. 20.010, 4.20.020, 4.20.046, 4.20.060, or
4.24.010, any other applicable law, or any conbination thereof, nust
have the provision as the first article of the contract and the
provi si on nust be expressed in the follow ng | anguage:
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"It is understood that any dispute as to nedical mal practice that
is as to whether any health care or related services rendered under
this contract were unnecessary or unauthorized or were inproperly,
negligently, or inconpetently rendered, wll be determned by
subm ssion to arbitration as provided by Washi ngton | aw, and not by a
lawsuit or resort to court process except as Washington |aw provides
for judicial review of arbitration proceedings. Both parties to this
contract, by entering into it, are giving up their constitutional right
to have such a dispute decided in a court of |aw before a jury, and
instead are accepting the use of arbitration.™

(2) Imediately before the signature Iline provided for the
i ndi vidual contracting for the health care or related services, there
nmust appear the following in at |east ten-point bold red type:

"NOTI CE: BY SIGNING THI S CONTRACT YOU ARE AGREEI NG TO HAVE ANY
| SSUE OF MALPRACTI CE DECI DED BY NEUTRAL ARBI TRATI ON AND YOU ARE G VI NG
UP YOUR RRGAT TO A JURY OR COURT TRIAL. SEE ARTICLE ONE OF TH' S
CONTRACT. "

(3) Once signed, such a contract governs all subsequent open-book
account transactions for health care or related services for which the
contract was signed until or unless rescinded by witten notice within
thirty days of signature. Witten notice of such rescission may be
given by a guardian or other |egal representative of the patient if the
patient is incapacitated or a mnor.

(4) Where the contract is one for health care or related services
to a mnor, it may not be disaffirnmed if signed by the mnor's parent
or | egal guardi an.

(5) A contract for the provision of health care or related services
that contains a provision for arbitration of a dispute as to
prof essi onal negligence of a health care provider shall not be deened
a contract of adhesion, or unconscionable, or otherw se inproper, where
it conplies with subsections (1) through (3) of this section.

(6) Subsections (1) through (3) of this section do not apply to any
heal th benefit plan contract offered by an organi zation regul ated under
Title 48 RCW that has been negotiated to contain an arbitration
agreenent with subscribers and enroll ees under such a contract.

NEW SECTION. Sec. 15. A new section is added to chapter 7.70 RCW
to read as foll ows:
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RCW 7.70.100, 7.70.110, 7.70.120, and 7.70.130 do not apply if
there is a contract for binding arbitration under section 14 of this
act .

NEW SECTION. Sec. 16. A new section is added to chapter 7.70 RCW
to read as foll ows:

(1) The definitions in this subsection apply throughout this
section unless the context clearly requires otherw se.

(a) "Future danages" includes damages for future health care or
rel ated services, care or custody, loss of future earnings, |oss of
bodily function, or future pain and suffering of the judgnent creditor.

(b) "Periodic paynents" neans the paynent of noney or delivery of
ot her property to the judgnent creditor at regular intervals.

(2) In any action for damages for injury occurring as a result of
health care or related services, or for the arranging for the provision
of health care or related services, the court shall, at the request of
either party, enter a judgnent ordering that noney damages or its
equi val ent for future damages of the judgnent creditor be paid in whole
or in part by periodic paynents rather than by a |unp-sum paynent if
the award equals or exceeds fifty thousand dollars in future danages.
In entering a judgnment ordering the paynent of future damages by
periodi c paynents, the court shall make a specific finding as to the
dol I ar anmount of periodic paynents which will conpensate the judgnent
creditor for such future damages. As a condition to authorizing
periodic paynents of future danages, the court shall require the
j udgnment debtor who is not adequately insured to post security adequate
to ensure full paynment of such damages awarded by the judgnment. Upon
term nation of periodic paynents of future damages, the court shall
order the return of this security, or so nuch as remains, to the
j udgnent debt or.

(3)(a) The judgnent ordering the paynent of future danmages by
periodic paynents nust specify the recipient or recipients of the
paynents, the dollar anmount of the paynents, the interval between
paynents, and the nunber of paynents or the period of tine over which
paynents nust be nade. The paynents are only subject to nodification
in the event of the death of the judgnent creditor.

(b) I'n the event that the court finds that the judgnent debtor has
exhibited a continuing pattern of failing to nake the paynents, as
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specified in (a) of this subsection, the court shall find the judgnent
debtor in contenpt of court and, in addition to the required periodic
paynments, shall order the judgnment debtor to pay the judgnent creditor
all damages caused by the failure to make such periodic paynents,
i ncluding court costs and attorneys' fees.

(4) I'n the event of the death of the judgnent creditor, the court,
upon petition of any party in interest, shall nodify the judgnment to
elimnate future periodic paynents of danages awarded for future
medi cal treatment, care or custody, |loss of bodily function, or future
pain and suffering of the judgnent creditor. However, noney danmages
awarded for loss of future earnings nmay not be reduced or paynents
term nated by reason of the death of the judgnent creditor, but nust be
paid to persons to whomthe judgnment creditor owed a duty of support,
as provided by law, imrediately prior to his or her death. I n such
cases, the court that rendered the original judgnment may, upon petition
of any party in interest, nodify the judgnent to award and apportion
t he unpai d future damages in accordance wth this subsection (4).

(5 Followng the occurrence or expiration of all obligations
specified in the periodic paynent judgnent, any obligation of the
j udgnent debtor to nmake further paynents ceases and any security given
under subsection (2) of this section reverts to the judgnment debtor.

(6) For purposes of this section, the provisions of RCW4.56.250 do
not apply.

(7) It is intended in enacting this section to authorize, in
actions for damages for injury occurring as a result of health care or
related services, or the arranging for the provision of health care or
rel ated services, the entry of judgnents that provide for the paynent
of future damages through periodic paynents rather than |unp-sum
paynments. By authorizing periodic paynment judgnents, it is further
intended that the courts wll wutilize such judgnents to provide
conpensation sufficient to neet the needs of an injured plaintiff and
t hose persons who are dependent on the plaintiff for whatever period is
necessary while elimnating the potential wndfall from a |unp-sum
recovery that was intended to provide for the care of an injured
plaintiff over an extended period who then dies shortly after the
judgnent is paid, |eaving the balance of the judgnent award to persons
and purposes for which it was not intended. It is also intended that
all elenments of the periodic paynent program be specified wth
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certainty in the judgnent ordering such paynents and that the judgnent
not be subject to nodification at sone future tinme that mght alter the
specifications of the original judgnment, except in the event of the
death of the judgnent creditor.

NEW SECTION. Sec. 17. It is intended in enacting sections 18 and
19 of this act that health care providers should remain personally
liable for their own negligent or wongful acts or omssions in
connection with the provision of health care services, but that their
vicarious liability for the negligent or wongful acts or om ssions of
others should be curtailed. To that end, it is intended that Adanski
v. Tacoma GCeneral Hospital, 20 Wi. App. 98, 579 P.2d 970 (1978), and
its holding that hospitals may be held |iable for a physician's acts or
om ssions under so-called "apparent agency" or "ostensible agency”
t heories should be reversed, so that hospitals will not be |iable for
the act or omssion of a health care provider granted hospital
privileges unless the health care provider is an actual agent or

enpl oyee of the hospital. It is further intended that, notw thstandi ng
any generally applicable principle of wvicarious liability to the
contrary, individual health care professionals will not be Iiable for

the negligent or wongful acts of others, except those who were acting
under their direct supervision and control.

NEW SECTION. Sec. 18. A new section is added to chapter 7.70 RCW
to read as foll ows:

A public or private hospital shall be liable for an act or om ssion
of a health care provider granted privileges to provide health care at
the hospital only if the health care provider is an actual agent or
enpl oyee of the hospital and the act or om ssion of the health care
provi der occurred while the health care provider was acting within the
course and scope of the health care provider's agency or enploynent
with the hospital

NEW SECTION. Sec. 19. A new section is added to chapter 7.70 RCW
to read as foll ows:

A person who is a health care provider under RCW 7.70.020 (1) or
(2) shall not be personally liable for any act or om ssion of any other
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health care provider who was not the person's actual agent or enployee
or who was not acting under the person's direct supervision and control
at the tinme of the act or om ssion.

Sec. 20. RCW 74.34.200 and 1999 c¢c 176 s 15 are each anended to
read as foll ows:

(1) In addition to other renedies available under the law, a
vul nerable adult who has been subjected to abandonnent, abuse,
financial exploitation, or neglect either while residing in a facility
or in the case of a person residing at hone who receives care from a
home heal th, hospice, or home care agency, or an individual provider,
shall have a cause of action for damages on account of his or her
injuries, pain and suffering, and | oss of property sustained thereby.
This action shall be available where the defendant is or was a
cor poration, trust, uni ncor por at ed associ ati on, part nership,
adm ni strator, enployee, agent, officer, partner, or director of a
facility, or of a honme health, hospice, or hone care agency |licensed or
required to be Ilicensed under chapter 70.127 RCW as now or
subsequent |y designated, or an individual provider.

(2) It is the intent of the |legislature, however, that where there
is a dispute about the care or treatnent of a vulnerable adult, the
parties should use the | east formal neans available to try to resolve
the dispute. Were feasible, parties are encouraged but not mandat ed
to enploy direct discussion with the health care provider, use of the
| ong-term care onbudsman or other internediaries, and, when necessary,
recourse through licensing or other regulatory authorities.

(3) In an action brought under this section, a prevailing plaintiff
shal | be awarded his or her actual danages, together with the costs of

t he suit ((—neludinrg—areasonableattorney-sfee)). The term"costs”
i ncl udes( (—hbut—+s—net—imted—to-)) the reasonable fees for a

guardian((y)) and guardian ad litem ((and—expertss)) if any, that
((ey—be)) were necessary to the litigation of a claim brought under
this section.

NEW SECTION. Sec. 21. In the event that the Wshington state
suprenme court or other court of conpetent jurisdiction rules or affirns
that section 8 of this act is unconstitutional, then the prescribed
limtations on noneconom ¢ damages set forth in section 8 of this act
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take effect upon the ratification of a state constitutional anendnent
that enpowers the legislature to enact limts on the anount of
noneconom ¢ danmages recoverable in any or all civil causes of action or
upon the enactnment by the United States congress of a law permtting
such limtations on nonecononm ¢ damages, whichever occurs first.

Sec. 22. RCW4.22.070 and 1993 c 496 s 1 are each anended to read
as follows:

(1) In all actions involving fault of nore than one entity, the
trier of fact shall determ ne the percentage of the total fault which
is attributable to every entity which caused the claimant's damages
except entities imune fromliability to the claimant under Title 51
RCW The sum of the percentages of the total fault attributed to at-
fault entities shall equal one hundred percent. The entities whose
fault shall be determned include the claimnt or person suffering
personal injury or incurring property damage, defendants, third-party
def endants, entities ((releasedby)) who have entered into a rel ease,
covenant not to sue, covenant not to enforce judgnent, or simlar
agreenent with the claimant, entities with any other individual defense
against the claimant, and entities imune from liability to the
claimant, but shall not include those entities imune fromliability to
the claimant under Title 51 RCW  Judgnent shall be entered against
each defendant except those entities who have ((beenr—+released—by))
entered into a release, covenant not to sue, covenant not to enforce
judgnent, or simlar agreenent with the claimant or are inmmune from
l[iability to the claimant or have prevailed on any other individua
def ense against the claimant in an anount which represents that party's
proportionate share of the claimant's total damages. The liability of
each defendant shall be several only and shall not be joint except:

(a) A party shall be responsible for the fault of another person or
for paynent of the proportionate share of another party where both were
acting in concert or when a person was acting as an agent or servant of
the party.

(b) If the trier of fact determnes that the claimant or party
suffering bodily injury or incurring property danmages was not at fault,
t he defendants agai nst whom judgnent is entered shall be jointly and
severally liable for the sum of their proportionate shares of the

((elatmants—telatmant—s})) claimant's total damages.
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(2) Notwi thstanding the provisions of subsection (1)(a) and (b) of
this section, in an action for damages for injury or death occurring as
a result of health care or related services, or the arranging for the
provision of health care or related services, whether brought under
chapter 7.70 RCW RCW 4.20.010, 4.20.020, 4.20.046, 4.24.010, or
48.43.545(1), any other applicable law, or any conbination thereof, the
liability of each health care provider, health care professional, and
health care institution, as those terns are defined in section 8(7) of
this act, shall be several only except that a party shall be
responsible for the fault of another person or for paynent of the
proportionate share of another party where both were acting in concert
or when a person was acting as the actual agent or servant of the party
or was acting under the party's direct supervision and control.

(3) If a defendant is jointly and severally |iable under one of the
exceptions listed in subsection((s)) (1)(a) ((e—H)), (b), or (2) of
this section, such defendant's rights to contribution agai nst anot her
jointly and severally |iable defendant, and the effect of settlenent by
either such defendant, shall be determ ned under RCW 4.22.040,
4.22.050, and 4.22.060.

((63))) (4 (a) Nothing in this section affects any cause of action
relating to hazardous wastes or substances or solid waste disposa
sites.

(b) Nothing in this section shall affect a cause of action arising
fromthe tortious interference wwth contracts or business rel ations.

(c) Nothing in this section shall affect any cause of action
arising from the manufacture or nmarketing of a fungible product in a
generic form which contains no clearly identifiable shape, color, or
mar Ki ng.

Sec. 23. RCW4.22.015 and 1981 ¢ 27 s 9 are each anmended to read
as follows:

"Fault" includes acts or om ssions, including msuse of a product,
that are in any neasure negligent or reckless toward the person or
property of the actor or others, or that subject a person to strict
tort liability or liability on a product liability claim The term
al so includes breach of warranty, unreasonable assunption of risk, and
unreasonable failure to avoid an injury or to mtigate damages. Lega
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requi renents of causal relation apply both to fault as the basis for
l[itability and to contributory fault.

A conparison of fault for any purpose under RCW 4.22. 005 through
((4—22060)) 4.22.070 shall involve consideration of both the nature of
the conduct of the parties to the action and the extent of the causal
rel ati on between such conduct and the danages.

NEW SECTION. Sec. 24. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

NEW SECTION. Sec. 25. Sections 7 through 9, 13, 16 through 20,
22, and 23 of this act apply to all causes of action, whether filed or
not, that the parties have not settled or in which judgnment has not
been entered before the effective date of this section.

NEW SECTION.  Sec. 26. Sections 11, 14, and 15 of this act apply
to all causes of action filed on or after the effective date of this
secti on.

~-- END ---

p. 37 HB 1686



	Section 1.
	Section 2.
	Section 3.
	Section 4.
	Section 5.
	Section 6.
	Section 7.
	Section 8.
	Section 9.
	Section 10.
	Section 11.
	Section 12.
	Section 13.
	Section 14.
	Section 15.
	Section 16.
	Section 17.
	Section 18.
	Section 19.
	Section 20.
	Section 21.
	Section 22.
	Section 23.
	Section 24.
	Section 25.
	Section 26.

