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HOUSE BI LL 1937

St ate of WAshi ngt on 590th Legislature 2005 Regul ar Sessi on
By Representatives Kirby, Mrrell and Lantz

Read first time 02/10/2005. Referred to Commttee on Financial
| nstitutions & | nsurance.

AN ACT Relating to nedical nmalpractice; adding a new section to
chapter 7.70 RCW adding a new chapter to Title 48 RCW prescribing
penal ti es; and meki ng appropriations.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. The definitions in this section apply
t hroughout this chapter unless the context clearly requires otherw se.

(1) "daint nmeans a denmand for paynent of a | oss caused by nedical
mal practi ce.

(a) Two or nore clains, or a single claimnamng nultiple health
care providers or facilities, arising out of a single injury or
i ncident of medical mal practice is one claim

(b) A series of related incidents of nedical malpractice is one
claim

(2) "Cdaimant” nmeans a person filing a claimagainst a health care
provi der or health care facility.

(3) "Cosed clain neans a claimconcluded with or without paynent
and for which all admnistrative activity has been finalized by the
insuring entity or self-insurer.

(4) "Conmm ssioner"” neans the insurance comr ssioner.
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(5) "Health care facility" or "facility" nmeans a clinic, diagnostic
center, hospital, laboratory, nental health center, nursing hone,
office, surgical facility, treatnment facility, or simlar place where
a health care provider provides health care to patients.

(6) "Health care provider"” or "provider" neans a physician |icensed
under chapter 18.71 RCW an osteopathic physician |icensed under
chapter 18.57 RCW a podiatric physician |icensed under chapter 18.22
RCW a dentist licensed under chapter 18.32 RCW a chiropractor
licensed wunder chapter 18.25 RCW an advance registered nurse
practitioner |icensed under chapter 18.79 RCW a physician assistant
I icensed under chapter 18.71A RCW and a naturopath |icensed under
chapter 18.36A RCW

(7) "Insuring entity" neans:

(a) An insurer;

(b) Ajoint underwiting association;

(c) Arisk retention group; or

(d) An unauthorized insurer that provides surplus |lines coverage.

(8) "Medical malpractice" neans a negligent act, error, or om ssion
in providing or failing to provide professional health care services
that is actionable under chapter 7.70 RCW

(9) "Self-insurer" neans any health care provider, facility, or
ot her individual or entity that assunmes operational or financial risk
for clains of nedical nalpractice.

NEW SECTION. Sec. 2. (1) A nedical malpractice excess liability
fund is created to pay for noneconom c danmages clains that exceed three
hundred fifty thousand dollars per nedical mal practice claim The fund
shall only pay clainms when there is an express allocation of danages
bet ween econom ¢ and noneconom ¢ damages in a judgnment or verdict.

(2) The comm ssioner shall adm nister the fund.

(3) The conm ssioner may contract for all or part of the services
needed to operate the fund.

NEW SECTION. Sec. 3. The conmm ssioner shall contract with an
i ndependent actuarial firmto estimte potential costs of the nedical
mal practice excess liability fund. The costs should be estimated on a
yearly basis for a ten-year period.
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NEW SECTION. Sec. 4. (1) The -conm ssioner nust prepare an
i npl enentation plan for the fund. The inplenentation plan nust
i ncl ude:

(a) The independent actuarial assessnent of costs required under
section 3 of this act;

(b) Recomrendations on howto limt |osses;

(c) Criteria for facility or provider eligibility for repaynent
fromthe fund,

(d) Recomrendations for exclusions of specific acts from
eligibility for repaynent fromthe fund, if any;

(e) An assessnent of possi ble fundi ng mechanisnms wth
recommendati ons; and

(f) Recommendations on | egislative changes needed to adm nister the
fund.

(2) The inplenentation plan nust be included in a report to the
| egi sl ature by Decenber 1, 2005.

NEW SECTION. Sec. 5. (1) After considering the inplenentation
pl an under section 4 of this act, the legislature nust determ ne
whet her or not to inplenent the fund. The |egislature my adopt
nodi fications to the inplenmentation plan.

(2) The fund may only be inplenented upon express statutory
aut hori zation of the legislature.

NEW SECTION. Sec. 6. (1) Beginning April 1, 2006, every self-
insurer or insuring entity that provides nedical nmal practice insurance
to any facility or provider in Washington state nust report to the
conmm ssioner any closed claimrelated to nedical nalpractice, if the
claimresulted in a final

(a) Judgnent in any anount;

(b) Settlenent or paynment in any anount; or

(c) Disposition of a nedical malpractice claim resulting in no
i ndemmi ty paynment on behal f of an insured.

(2) If a claimis not reported by an insuring entity or self-
i nsurer under subsection (1) of this section due to limtations in the
medi cal mal practice coverage of a facility or provider, the facility or
provi der nust report the claimto the conm ssioner.

p. 3 HB 1937



©O© 00 N O Ol WDN P

e
= O

12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37

(3) Reports under this section nust be filed with the comm ssi oner
within sixty days after the claimis closed by the insuring entity or
sel f-insurer

(4)(a) The conm ssioner may inpose a fine of up to two hundred
fifty dollars per day per case against any insuring entity that
violates the requirenents of this section. The total fine per case nay
not exceed ten thousand doll ars.

(b) The departnment of health may inpose a fine of up to two hundred
fifty dollars per day per case against any facility or provider that
violates the requirenents of this section. The total fine per case may
not exceed ten thousand doll ars.

NEW SECTION. Sec. 7. The reports required under section 6 of this
act nust contain the followwng data in a form prescribed by the
conmmi ssioner for each claim

(1) A unique nunber assigned to the claimby the insuring entity or
self-insurer to serve as an identifier for the claim

(2) The type of health care provider, including the provider's
medi cal specialty; the type of facility, if any, and the | ocation
within the facility where the injury occurred;

(3) The date of the event that resulted in the claim

(4) The county or counties in which the event that resulted in the
cl ai m occurred;

(5) The date the claimwas reported to the insuring entity, self-
insurer, facility, or provider;

(6) The date of suit, if filed,

(7) The claimant's age and sex;

(8 Specific information about the judgnent or settlenent
i ncl udi ng:

(a) The date and amount of any judgnment or settlenent;

(b) Whether the settlenent:

(1) Was the result of a judgnent, arbitration, or nediation; and

(ii1) Cccurred before or after trial;

(c) For clains that result in a verdict or judgnent that item zes
damages:

(1) Econom c damages, such as incurred and anticipated nedical
expense and | ost wages;

(11) Noneconom c damages; and
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(ti1) Allocated | oss adjustnent expense, including but not limted
to court costs, attorneys' fees, and costs of expert w tnesses;

(d) For clains that do not result in a verdict or judgnent that
i tem zes dammages:

(1) Total damages; and

(i1) Allocated | oss adjustnent expense, including but not limted
to court costs, attorneys' fees, and costs of expert w tnesses; and

(e) If there is no judgnent or settlenent:

(1) The date and reason for final disposition; and

(1i) The date the claimwas cl osed; and

(9) The reason for the nedical malpractice claim The conm ssioner
shall use the sane coding of reasons for nmalpractice clains as those
used for mandatory reporting to the national practitioner data bank, in
the federal departnent of health and human services, as provided in 42
U S C Secs. 11131 and 11134, as anended.

NEW SECTION. Sec. 8. The comm ssioner nust prepare aggregate
statistical summaries of closed clains based on calendar year data
subm tted under section 6 of this act.

(1) At a mninum data nust be sorted by cal endar year and cal endar
i nci dent vyear. The comm ssioner may al so decide to display data in
ot her ways.

(2) The summaries nust be avail able by March 31st of each year

(3) Information included in an individual closed claim report
submtted by an insurer or self-insurer wunder this chapter is
confidential, is exenpt from public disclosure, and nay not be nade
avai l abl e by the comm ssioner to the public.

NEW SECTION. Sec. 9. Beginning in 2006, the conm ssioner nust
prepare an annual report by June 30th that summari zes and anal yzes the
closed claimreports for nmedical malpractice filed under section 6 of
this act and the annual financial reports filed by insurers witing
medi cal mal practice insurance in this state. The report nust include:

(1) An analysis of closed claimreports of prior years for which
data are coll ected and show

(a) Trends in the frequency and severity of clains paynents;

(b) An item zation of econom ¢ and noneconom ¢ danages;

(c) An item zation of allocated |oss adjustnent expenses;
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(d) The types of nedical malpractice for which clains have been
pai d; and

(e) Any other information the conmm ssioner determnes illustrates
trends in closed clains;

(2) An analysis of the nedical malpractice insurance market in
Washi ngton state, including:

(a) An analysis of the financial reports of the insurers with a
conbi ned nmar ket share of at |east ninety percent of net witten nedical
mal practice premumin Washington state for the prior cal endar year;

(b) Aloss ratio analysis of nedical mal practice insurance witten
i n Washi ngton state; and

(c) A profitability analysis of each insurer witing nedical
mal practi ce i nsurance;

(3) A conparison of loss ratios and the profitability of nedica
mal practice insurance in Washington state to other states based on
financial reports filed wth the national association of insurance
comm ssioners and any other source of information the comm ssioner
deens rel evant;

(4) A summary of the rate filings for nedical mal practice that have
been approved by the comm ssioner for the prior calendar vyear,
including an analysis of the trend of direct and incurred |osses as
conpared to prior years;

(5) The conm ssioner must post reports required by this section on
the internet no later than thirty days after they are due; and

(6) The conm ssioner nmay adopt rules that require insuring entities
and self-insurers required to report under section 6(1) of this act to
report data related to:

(a) The frequency and severity of open clains for the reporting
peri od;

(b) The aggregate anounts reserved for incurred clains;

(c) Changes in reserves fromthe previous reporting period; and

(d) Any other information that helps the conm ssioner nonitor
| osses and clains developnent in the Wshington state nedica
mal practice i nsurance narket.

NEW SECTION. Sec. 10. The comm ssioner shall adopt all rules
needed to inplenent this chapter. To ensure that claimants, health
care providers, health care facilities, and self-insurers cannot be
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individually identified when data is disclosed to the public, the
comm ssioner shall adopt rules that require the protection of
information that, in conbination, could result in the ability to
identify the claimnt, health care provider, health care facility, or
self-insurer in a particular claimor collection of clains.

NEW SECTION. Sec. 11. A new section is added to chapter 7.70 RCW
to read as foll ows:

In any action filed under this chapter that results in a final:

(1) Judgnent in any anount;

(2) Settlenent or paynent in any anmount; or

(3) Disposition resulting in no indemity paynent,
the claimant or his or her attorney shall report to the office of the
i nsurance conmm ssioner on fornms provided by the comm ssioner any court
costs, attorneys' fees, or costs of expert wtnesses incurred in
pursui ng the action.

NEW SECTION. Sec. 12. The nedical nal practice account is created
in the custody of the state treasurer. Al receipts fromassessnents
and other funding nechanisns approved by the legislature nust be
deposited into the account. Expenditures fromthe account nay be used
only for clainms under section 2 of this act. Subject to section 5(2)
of this act, only the insurance conmm ssioner or the conm ssioner's
desi gnee nmay authori ze expenditures fromthe account. The account is
subject to allotnment procedures under chapter 43.88 RCW but an
appropriation is not required for expenditures.

NEW SECTION. Sec. 13. Sections 1 through 10 and 12 of this act
constitute a new chapter in Title 48 RCW

NEW SECTION. Sec. 14. The sum of two mllion five hundred
t housand dollars for fiscal year 2006 and two mllion five hundred
t housand dollars for fiscal year 2007 are appropriated fromthe general
fund to the nedical nal practice account for the purposes under section
2 of this act. If the nedical nal practice excess liability fund is not
aut hori zed under section 5(2) of this act, the anounts appropriated in
this section shall |apse.
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NEW SECTION. Sec. 15. If any provision of this act or its

application to any person or circunstance
remai nder of the act or the application of
persons or circunstances is not affected.

~-- END ---
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