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HOUSE BI LL 2290

St ate of WAshi ngt on 590th Legislature 2005 Regul ar Sessi on
By Representatives MDonal d, Ahern and Kristiansen

Read first time 03/14/2005. Referred to Cormittee on Judiciary.

AN ACT Relating to drunk driving-related prior offenses; anmending
RCW 46. 61. 5055 and 46. 61. 5058; reenacting and anendi ng RCW 9. 94A. 525;
and prescribing penalties.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW46.61.5055 and 2004 ¢ 95 s 13 are each anended to read
as follows:

(1) A person who is convicted of a violation of RCW 46.61.502 or
46. 61. 504 and who has no prior offense within ((sever)) ten years shal
be puni shed as foll ows:

(a) In the case of a person whose al cohol concentration was |ess
than 0.15, or for whom for reasons other than the person's refusal to
take a test offered pursuant to RCW 46.20.308 there is no test result
i ndicating the person's al cohol concentration:

(1) By inprisonment for not |less than one day nor nore than one
year. Twenty-four consecutive hours of the inprisonnent may not be
suspended or deferred unless the court finds that the inposition of
this mandatory m ni num sentence woul d i npose a substantial risk to the
of fender's physical or nental well-being. Whenever the nmandatory
m ni mum sentence is suspended or deferred, the court shall state in
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witing the reason for granting the suspension or deferral and the
facts upon which the suspension or deferral is based. 1In lieu of the
mandat ory m ni mum term of inprisonnent required under this subsection
(1)(a)(i), the court may order not less than fifteen days of electronic
home nonitoring. The offender shall pay the cost of electronic hone
monitoring. The county or nmunicipality in which the penalty is being
i nposed shall determne the cost. The court may also require the
of fender's electronic hone nonitoring device to include an al cohol
detection breathalyzer, and the court may restrict the anount of
al cohol the offender may consune during the tine the offender is on
el ectroni c hone nonitoring; and

(1i) By a fine of not less than three hundred fifty dollars nor
nmore than five thousand doll ars. Three hundred fifty dollars of the
fine may not be suspended or deferred unless the court finds the
of fender to be indigent; or

(b) In the case of a person whose alcohol concentration was at
| east 0.15, or for whom by reason of the person's refusal to take a
test offered pursuant to RCW 46.20.308 there is no test result
i ndi cating the person's al cohol concentration:

(1) By inprisonnment for not |less than two days nor nore than one
year. Two consecutive days of the inprisonnent nmay not be suspended or
deferred unless the court finds that the inposition of this mandatory
m ni num sentence would inpose a substantial risk to the offender’'s
physical or nental well-being. Whenever the mandatory m ni num sentence
i s suspended or deferred, the court shall state in witing the reason
for granting the suspension or deferral and the facts upon which the
suspension or deferral is based. In lieu of the mandatory m ni numterm
of inprisonnent required under this subsection (1)(b)(i), the court may
order not less than thirty days of electronic hone nonitoring. The
of fender shall pay the cost of electronic home nonitoring. The county
or municipality in which the penalty is being inposed shall determ ne
the cost. The court may also require the offender's electronic hone
noni toring device to include an al cohol detection breathal yzer, and the
court may restrict the amount of alcohol the offender may consune
during the tinme the offender is on electronic hone nonitoring; and

(i1i) By a fine of not less than five hundred dollars nor nore than
five thousand doll ars. Five hundred dollars of the fine nmay not be
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suspended or deferred unless the court finds the offender to be
i ndi gent .

(2) A person who is convicted of a violation of RCW 46.61.502 or
46. 61. 504 and who has one prior offense wthin ((sever)) ten years
shal | be puni shed as foll ows:

(a) In the case of a person whose al cohol concentration was |ess
than 0.15, or for whom for reasons other than the person's refusal to
take a test offered pursuant to RCW 46.20.308 there is no test result
i ndicating the person's al cohol concentration:

(i) By inprisonnent for not less than thirty days nor nore than one
year and sixty days of electronic hone nonitoring. The offender shal

pay for the cost of the electronic nonitoring. The county or
muni ci pality where the penalty is being inposed shall determ ne the
cost. The court may also require the offender's electronic hone

moni toring device include an al cohol detection breathalyzer, and may
restrict the anmount of al cohol the offender may consume during the tine
the offender is on electronic hone nonitoring. Thirty days of
i nprisonnment and sixty days of electronic hone nonitoring may not be
suspended or deferred unless the court finds that the inposition of
this mandatory m ni num sentence woul d i npose a substantial risk to the
of fender's physical or nental well-being. Whenever the nmandatory
m ni mum sentence is suspended or deferred, the court shall state in
witing the reason for granting the suspension or deferral and the
facts upon which the suspension or deferral is based; and

(1i) By a fine of not less than five hundred dollars nor nore than
five thousand doll ars. Five hundred dollars of the fine nmay not be
suspended or deferred unless the court finds the offender to be
i ndi gent; or

(b) I'n the case of a person whose al cohol concentration was at
| east 0.15, or for whom by reason of the person's refusal to take a
test offered pursuant to RCW 46.20.308 there is no test result
i ndi cating the person's al cohol concentration:

(i) By inprisonnent for not less than forty-five days nor nore than
one year and ninety days of electronic honme nonitoring. The offender
shall pay for the cost of the electronic nonitoring. The county or
muni ci pality where the penalty is being inposed shall determ ne the
cost. The court may also require the offender's electronic hone
nmoni toring device include an al cohol detection breathalyzer, and may
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restrict the anmount of al cohol the offender may consume during the tine
the offender is on electronic honme nonitoring. Forty-five days of
i nprisonnment and ninety days of electronic hone nonitoring may not be
suspended or deferred unless the court finds that the inposition of
this mandatory m ni num sentence woul d i npose a substantial risk to the
of fender's physical or nental well-being. Whenever the nmandatory
m ni mum sentence is suspended or deferred, the court shall state in
witing the reason for granting the suspension or deferral and the
facts upon which the suspension or deferral is based; and

(1i) By a fine of not |less than seven hundred fifty dollars nor
nmore than five thousand doll ars. Seven hundred fifty dollars of the
fine may not be suspended or deferred unless the court finds the
of fender to be indigent.

(3) A person who is convicted of a violation of RCW 46.61.502 or
46. 61. 504 and who has two or nore prior offenses within ((sever)) ten
years shall be punished as foll ows:

(a) In the case of a person whose al cohol concentration was |ess
than 0.15, or for whom for reasons other than the person's refusal to
take a test offered pursuant to RCW 46.20.308 there is no test result
i ndicating the person's al cohol concentration:

(i) By inprisonnent for not |ess than ninety days nor nore than one
year and one hundred twenty days of electronic honme nonitoring. The

of fender shall pay for the cost of the electronic nonitoring. The
county or nunicipality where the penalty is being inposed shal
determne the cost. The court nmay also require the offender's

el ectronic hone nonitoring device include an alcohol detection
breat hal yzer, and may restrict the amobunt of al cohol the offender may
consune during the tine the offender is on el ectronic hone nonitoring.
Ni nety days of inprisonment and one hundred twenty days of electronic
hone nonitoring may not be suspended or deferred unless the court finds
that the inposition of this mandatory m ni num sentence woul d i npose a
substantial risk to the offender's physical or nental well-Dbeing.
Whenever the mandatory m ni num sentence i s suspended or deferred, the
court shall state in witing the reason for granting the suspension or
deferral and the facts upon which the suspension or deferral is based;
and

(1i) By a fine of not | ess than one thousand dollars nor nore than
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five thousand doll ars. One thousand dollars of the fine may not be
suspended or deferred unless the court finds the offender to be
i ndi gent; or

(b) In the case of a person whose al cohol concentration was at
| east 0.15, or for whom by reason of the person's refusal to take a
test offered pursuant to RCW 46.20.308 there is no test result
i ndi cating the person's al cohol concentration:

(i) By inprisonnment for not |ess than one hundred twenty days nor
nmore than one year and one hundred fifty days of electronic hone

nmoni t ori ng. The offender shall pay for the cost of the electronic
nmoni t ori ng. The county or nunicipality where the penalty is being
i nposed shall determne the cost. The court may also require the

offender's electronic hone nonitoring device include an alcohol
detection breathalyzer, and nmay restrict the anount of alcohol the
of fender may consune during the tine the offender is on el ectronic hone
monitoring. One hundred twenty days of inprisonment and one hundred
fifty days of electronic honme nonitoring nmay not be suspended or
deferred unless the court finds that the inposition of this mandatory
m ni mum sentence would inpose a substantial risk to the offender’'s
physical or nental well-being. Wenever the mandatory m ni num sentence
i s suspended or deferred, the court shall state in witing the reason
for granting the suspension or deferral and the facts upon which the
suspension or deferral is based; and

(ii) By a fine of not |ess than one thousand five hundred dollars
nor nore than five thousand dollars. One thousand five hundred dollars
of the fine may not be suspended or deferred unless the court finds the
of fender to be indigent.

(4) If a person who is convicted of a violation of RCW46.61.502 or
46.61.504 commtted the offense while a passenger under the age of
sixteen was in the vehicle, the court shall:

(a) In any case in which the installation and use of an interl ock
or other device is not nmandatory under RCW 46.20.720 or other |aw,
order the use of such a device for not |less than sixty days foll ow ng
the restoration of the person's license, permt, or nonresident driving
privileges; and

(b) I'n any case in which the installation and use of such a device
is otherwise nmandatory, order the use of such a device for an
addi tional sixty days.
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(5 In exercising its discretion in setting penalties within the
limts allowed by this section, the court shall particularly consider
the fol |l ow ng:

(a) Whether the person's driving at the tinme of the offense was
responsible for injury or danage to another or another's property; and

(b) Whether at the tinme of the offense the person was driving or in
physi cal control of a vehicle with one or nore passengers.

(6) An offender punishable under this section is subject to the
al cohol assessnent and treatnent provisions of RCW46.61. 5056.

(7) The license, permt, or nonresident privilege of a person
convicted of driving or being in physical control of a notor vehicle
whi l e under the influence of intoxicating |liquor or drugs nust:

(a) If the person's al cohol concentration was less than 0.15, or if
for reasons other than the person's refusal to take a test offered
under RCW 46.20.308 there is no test result indicating the person's
al cohol concentrati on:

(i) Where there has been no prior offense within ((seven)) ten
years, be suspended or denied by the departnment for ninety days;

(ii) Were there has been one prior offense within ((sever)) ten
years, be revoked or denied by the departnent for two years; or

(ti1) Where there have been two or nore prior offenses wthin
((seven)) ten years, be revoked or denied by the departnent for three
years;

(b) If the person's al cohol concentration was at |east 0.15:

(i) Where there has been no prior offense within ((seven)) ten
years, be revoked or denied by the departnent for one year;

(ii) Were there has been one prior offense within ((sever)) ten
years, be revoked or denied by the departnent for nine hundred days; or

(ti1) Where there have been two or nore prior offenses wthin
((seven)) ten years, be revoked or denied by the departnent for four
years; or

(c) If by reason of the person's refusal to take a test offered
under RCW 46.20.308, there is no test result indicating the person's
al cohol concentrati on:

(i) Where there have been no prior offenses within ((sever)) ten
years, be revoked or denied by the departnent for two years;

(ii) Were there has been one prior offense within ((sever)) ten
years, be revoked or denied by the departnment for three years; or
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(ii1) Where there have been two or nore previous offenses within
((seven)) ten years, be revoked or denied by the departnent for four
years.

The departnent shall grant credit on a day-for-day basis for any
portion of a suspension, revocation, or denial already served under
this subsection for a suspension, revocation, or denial inposed under
RCW 46. 20. 3101 arising out of the sane incident.

For purposes of this subsection (7), the departnent shall refer to
the driver's record maintai ned under RCW 46. 52. 120 when determ ning the
exi stence of prior offenses.

(8) After expiration of any period of suspension, revocation, or
denial of the offender's license, permt, or privilege to drive
required by this section, the departnent shall place the offender's
driving privilege in probationary status pursuant to RCW 46. 20. 355.

(99(a) In addition to any nonsuspendable and nondeferrable jail
sentence required by this section, whenever the court inposes |ess than

one year in jail, the court shall also suspend but shall not defer a
period of confinement for a period not exceeding five years. The court
shal |l inpose conditions of probation that include: (i) Not driving a

nmotor vehicle within this state without a valid license to drive and
proof of financial responsibility for the future; (ii) not driving a
nmotor vehicle within this state while having an al cohol concentration
of 0.08 or nore within two hours after driving; and (iii) not refusing
to submt to a test of his or her breath or blood to determ ne al cohol
concentration wupon request of a law enforcenent officer who has
reasonabl e grounds to believe the person was driving or was in actua

physical control of a notor vehicle within this state while under the
i nfl uence of intoxicating liquor. The court may inpose conditions of
probation that include nonrepetition, installation of an ignition
interlock device on the probationer's notor vehicle, alcohol or drug
treatnment, supervised probation, or other conditions that my be
appropri at e. The sentence may be inposed in whole or in part upon
violation of a condition of probation during the suspension period.

(b) For each violation of mandatory conditions of probation under
(a)(i), (ii), or (iii) of this subsection, the court shall order the
convicted person to be confined for thirty days, which shall not be
suspended or deferred.
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(c) For each incident involving a violation of a mandatory
condition of probation inmposed under this subsection, the I|icense
permt, or privilege to drive of the person shall be suspended by the
court for thirty days or, if such license, permt, or privilege to
drive already is suspended, revoked, or denied at the tine the finding
of probation violation is nmade, the suspension, revocation, or deni al
then in effect shall be extended by thirty days. The court shal
notify the departnent of any suspension, revocation, or denial or any
extension of a suspension, revocation, or denial inposed under this
subsecti on.

(10) A court may waive the el ectronic hone nonitoring requirenents
of this chapter when

(a) The offender does not have a dwelling, telephone service, or
any ot her necessity to operate an el ectronic hone nonitoring system

(b) The offender does not reside in the state of Washington; or

(c) The court determnes that there is reason to believe that the
of fender woul d violate the conditions of the electronic hone nonitoring
penal ty.

Whenever the mandatory m nimumterm of el ectronic home nonitoring
is waived, the court shall state in witing the reason for granting the

wai ver and the facts upon which the waiver is based, and shall inpose
an alternative sentence with simlar punitive consequences. The
alternative sentence may include, but is not limted to, additiona
jail time, work crew, or work canp.

Whenever the conbination of jail tinme and electronic hone

nmonitoring or alternative sentence would exceed three hundred sixty-
five days, the offender shall serve the jail portion of the sentence
first, and the electronic honme nonitoring or alternative portion of the
sentence shall be reduced so that the conbinati on does not exceed three
hundred sixty-five days.

(11) An offender serving a sentence under this section, whether or
not a nmandatory mnimum term has expired, my be granted an
extraordinary nedical placenent by the jail admnistrator subject to
the standards and limtations set forth in RCW9.94A. 728(4).

(12) For purposes of this section:

(a) A "prior offense" neans any of the foll ow ng:

(1) Aconviction for a violation of RCW46.61.502 or an equi val ent
| ocal ordinance;
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(ii) Aconviction for a violation of RCW46. 61.504 or an equival ent
| ocal ordinance;

(iii1) Aconviction for a violation of RCW46.61.520 commtted while
under the influence of intoxicating |liquor or any drug;

(tv) A conviction for a violation of RCW46.61.522 commtted while
under the influence of intoxicating |liquor or any drug;

(v) A conviction for a violation of RCW46. 61. 5249, 46.61.500, or
9A. 36. 050 or an equivalent local ordinance, if the conviction is the
result of a charge that was originally filed as a violation of RCW
46. 61. 502 or 46.61.504, or an equivalent |ocal ordinance, or of RCW
46. 61. 520 or 46.61.522;

(vi) An out-of-state conviction for a violation that would have
been a wviolation of (a)(i), (i), (iii), (iv), or (v) of this
subsection if conmtted in this state;

(vii) A deferred prosecution under chapter 10.05 RCWgranted in a
prosecution for a violation of RCW 46.61.502, 46.61.504, or an
equi val ent | ocal ordi nance; or

(viii) A deferred prosecution under chapter 10.05 RCWgranted in a
prosecution for a violation of RCW46.61.5249, or an equival ent | ocal
ordinance, if the charge under which the deferred prosecution was
granted was originally filed as a violation of RCW 46.61.502 or
46. 61. 504, or an equivalent |ocal ordinance, or of RCW 46.61.520 or
46. 61. 522; and

(b) "Wthin ((seven)) ten years" neans that the arrest for a prior
of fense occurred within ((sevenr)) ten years of the arrest for the
current offense.

Sec. 2. RCW46.61.5058 and 1998 ¢ 207 s 2 are each anended to read
as follows:

(1) Upon the arrest of a person or upon the filing of a conplaint,
citation, or information in a court of conpetent jurisdiction, based
upon probabl e cause to believe that a person has violated RCW46. 61. 502
or 46.61.504 or any simlar nunicipal ordinance, if such person has a
prior offense within ((seven)) ten years as defined in RCW46. 61. 5055,
and where the person has been provided witten notice that any
transfer, sale, or encunbrance of such person's interest in the vehicle
over which that person was actually driving or had physical control
when the violation occurred, is unlawful pending either acquittal,
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dism ssal, sixty days after conviction, or other termnation of the
charge, such person shall be prohibited from encunbering, selling, or
transferring his or her interest in such vehicle, except as otherw se
provided in (a), (b), and (c) of this subsection, until either
acquittal, dismssal, sixty days after conviction, or other termnation
of the charge. The prohibition against transfer of title shall not be
stayed pending the determ nation of an appeal fromthe conviction.

(a) A vehicle encunbered by a bona fide security interest nay be
transferred to the secured party or to a person designated by the
secured party;

(b) A leased or rented vehicle nmay be transferred to the |essor
rental agency, or to a person designated by the |essor or rental
agency; and

(c) A vehicle may be transferred to a third party or a vehicle
dealer who is a bona fide purchaser or nay be subject to a bona fide
security interest in the vehicle unless it is established that (i) in
the case of a purchase by a third party or vehicle dealer, such party
or dealer had actual notice that the vehicle was subject to the
prohibition prior to the purchase, or (ii) in the case of a security
interest, the holder of the security interest had actual notice that
the vehicle was subject to the prohibition prior to the encunbrance of
title.

(2) On conviction for a violation of either RCW 46.61.502 or
46. 61. 504 or any simlar nunicipal ordinance where the person convicted
has a prior offense within ((sever)) ten years as defined in RCW
46. 61. 5055, the notor vehicle the person was driving or over which the
person had actual physical control at the tine of the offense, if the
person has a financial interest in the vehicle, is subject to seizure
and forfeiture pursuant to this section.

(3) A vehicle subject to forfeiture under this chapter nay be
sei zed by a |l aw enforcenent officer of this state upon process issued
by a court of conpetent jurisdiction. Seizure of a vehicle may be nmade
W t hout process if the vehicle subject to seizure has been the subject
of a prior judgnent in favor of the state in a forfeiture proceeding
based upon this section.

(4) Seizure under subsection (3) of this section automatically
commences proceedings for forfeiture. The |aw enforcenent agency under
whose authority the seizure was nmade shall cause notice of the seizure

HB 2290 p. 10
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and intended forfeiture of the seized vehicle to be served within
fifteen days after the seizure on the owner of the vehicle seized, on
the person in charge of the vehicle, and on any person having a known
right or interest in the vehicle, including a comunity property
interest. The notice of seizure may be served by any nethod authori zed
by law or court rule, including but not limted to service by certified
mail with return receipt requested. Service by mail is conplete upon
mailing wthin the fifteen-day period after the seizure. Notice of
seizure in the case of property subject to a security interest that has
been perfected on a certificate of title shall be nmade by service upon
the secured party or the secured party's assignee at the address shown
on the financing statenment or the certificate of title.

(5) If no person notifies the seizing |law enforcenment agency in
witing of the person's claim of ownership or right to possession of
the seized vehicle within forty-five days of the seizure, the vehicle
is deened forfeited.

(6) If a person notifies the seizing |law enforcenment agency in
witing of the person's claim of ownership or right to possession of
the seized vehicle within forty-five days of the seizure, the |aw
enforcenment agency shall give the person or persons a reasonable
opportunity to be heard as to the claimor right. The hearing shall be
before the chief |aw enforcenent officer of the seizing agency or the
chief law enforcenment officer's designee, except where the seizing
agency is a state agency as defined in RCW34. 12. 020, the hearing shall
be before the chief |aw enforcenent officer of the seizing agency or an
adm ni strative | aw judge appoi nted under chapter 34.12 RCW except that
any person asserting a claimor right may renove the matter to a court
of conpetent jurisdiction. Renoval may only be acconplished accordi ng
to the rules of civil procedure. The person seeking renoval of the
matter nust serve process against the state, county, political
subdi vision, or nmunicipality that operates the seizing agency, and any
other party of interest, in accordance with RCW 4. 28.080 or 4.92.020,
within forty-five days after the person seeking renoval has notified
the seizing | aw enforcenent agency of the person's claimof ownership
or right to possession. The court to which the matter is to be renoved
shall be the district court when the aggregate value of the vehicle is
within the jurisdictional Iimt set forth in RCW3.66.020. A hearing
before the seizing agency and any appeal therefromshall be under Title
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34 RCW In a court hearing between two or nore claimants to the
vehicle involved, the prevailing party shall be entitled to a judgnent

for costs and reasonable attorneys' fees. The burden of producing
evi dence shall be upon the person claimng to be the | egal owner or the
person claimng to have the lawful right to possession of the vehicle.

The sei zing | aw enforcenent agency shall pronptly return the vehicle to
the claimant upon a determ nation by the admnistrative |aw judge or

court that the claimant is the present | egal owner under Title 46 RCW
or is lawfully entitled to possession of the vehicle.

(7) Wien a vehicle is forfeited under this chapter the seizing | aw
enf orcenent agency may sell the vehicle, retain it for official use, or
upon application by a | aw enforcenent agency of this state rel ease the
vehicle to that agency for the exclusive use of enforcing this title;
provi ded, however, that the agency shall first satisfy any bona fide
security interest to which the vehicle is subject under subsection
(1)(a) or (c) of this section.

(8 Wien a vehicle is forfeited, the seizing agency shall keep a
record indicating the identity of the prior owner, if known, a
description of the vehicle, the disposition of the vehicle, the value
of the vehicle at the tinme of seizure, and the anpunt of proceeds
realized fromdisposition of the vehicle.

(9) Each seizing agency shall retain records of forfeited vehicles
for at | east seven years.

(10) Each seizing agency shall file a report including a copy of
the records of forfeited vehicles with the state treasurer each
cal endar quarter.

(11) The quarterly report need not include a record of a forfeited
vehicle that is still being held for use as evidence during the
i nvestigation or prosecution of a case or during the appeal from a
convi ction.

(12) By January 31st of each year, each seizing agency shall remt
to the state treasurer an anmount equal to ten percent of the net
proceeds of vehicles forfeited during the preceding cal endar year.
Money remtted shall be deposited in the public safety and education
account .

(13) The net proceeds of a forfeited vehicle is the value of the
forfeitable interest in the vehicle after deducting the cost of
satisfying a bona fide security interest to which the vehicle is

HB 2290 p. 12



© 00 N O Ol WDN P

L
= O

12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37

subject at the tine of seizure; and in the case of a sold vehicle,
after deducting the cost of sale, including reasonable fees or
conmi ssions paid to i ndependent selling agents.

(14) The value of a sold forfeited vehicle is the sale price. The
value of a retained forfeited vehicle is the fair market value of the
vehicle at the tine of seizure, determ ned when possible by reference
to an applicable commonly used index, such as the index used by the
departnent of l|icensing. A seizing agency nay, but need not, use an
i ndependent qualified appraiser to determne the value of retained
vehicles. |If an appraiser is used, the value of the vehicle appraised
is net of the cost of the appraisal.

Sec. 3. RCW9.94A. 525 and 2002 ¢ 290 s 3 and 2002 ¢ 107 s 3 are
each reenacted and anended to read as foll ows:

The offender score is mneasured on the horizontal axis of the
sentencing grid. The offender score rules are as foll ows:

The of fender score is the sum of points accrued under this section
rounded down to the nearest whol e nunber.

(1) A prior conviction is a conviction which exists before the date
of sentencing for the offense for which the offender score is being
conput ed. Convictions entered or sentenced on the sane date as the
conviction for which the offender score is being conputed shall be
deened "ot her current offenses”" within the neaning of RCW9. 94A. 589.

(2) Cass A and sex prior felony convictions shall always be
included in the offender score. Cass B prior felony convictions other
t han sex offenses shall not be included in the offender score, if since
the last date of release from confinenment (including full-tinme
residential treatnment) pursuant to a felony conviction, if any, or
entry of judgnent and sentence, the offender had spent ten consecutive
years in the community without commtting any crine that subsequently
results in a conviction. Convictions of driving while under the
influence of intoxicating liquor or any drug (RCWA46.61.502) or actual
physical control while under the influence of intoxicating liquor or
any drug (RCW 46.61.504) shall not be included in the offender score
if, since the last date of release from confinenent, including full-
tine residential treatnent, pursuant to a felony conviction, if any, or

entry of judgnent and sentence, the offender spent ten vears in the
community without conmtting any crine that subsequently results in a
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conviction. Class C prior felony convictions other than sex offenses
shall not be included in the offender score if, since the |ast date of

rel ease from confinenment (including full-time residential treatnent)

pursuant to a felony conviction, if any, or entry of judgnent and
sentence, the offender had spent five consecutive years in the
community without committing any crine that subsequently results in a
conviction. ((Sereus—traffte)) Convictions of reckless driving (RCW
46.61.500) or hit-and-run involving an attended vehicle (RCW
46. 52. 020(5)) shall not be included in the offender score if, since the
| ast date of release fromconfinenment (including full-tinme residential

treatnment) pursuant to a felony conviction, if any, or entry of

j udgnment and sentence, the offender spent five years in the comunity
wi thout commtting any crine that subsequently results in a conviction.

Thi s subsection applies to both adult and juvenile prior convictions.

(3) Qut-of-state convictions for offenses shall be classified
according to the conparable offense definitions and sentences provi ded
by Washington | aw. Federal <convictions for offenses shall be
classified according to the conparable offense definitions and
sentences provided by Wshington |aw If there is no clearly
conpar abl e of fense under WAshington |aw or the offense is one that is
usual ly considered subject to exclusive federal jurisdiction, the
of fense shall be scored as a class C felony equivalent if it was a
fel ony under the relevant federal statute.

(4) Score prior convictions for felony anticipatory offenses
(attenpts, crimnal solicitations, and crimnal conspiracies) the sane
as if they were convictions for conpl eted offenses.

(5)(a) In the case of nmultiple prior convictions, for the purpose
of conmputing the offender score, count all convictions separately,
except:

(i) Prior offenses which were found, under RCW9.94A 589(1)(a), to
enconpass the sanme crim nal conduct, shall be counted as one offense,
the offense that vyields the highest offender score. The current
sentencing court shall determne with respect to other prior adult
of fenses for which sentences were served concurrently or prior juvenile
of fenses for which sentences were served consecutively, whether those
of fenses shall be counted as one offense or as separate offenses using
the "same crimnal conduct” analysis found in RCW9. 94A 589(1)(a), and
if the court finds that they shall be counted as one offense, then the
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offense that yields the highest offender score shall be used. The
current sentencing court may presune that such other prior offenses
were not the same crimnal conduct from sentences inposed on separate
dates, or in separate counties or jurisdictions, or in separate
conplaints, indictnments, or informations;

(ti) In the case of multiple prior convictions for offenses
commtted before July 1, 1986, for the purpose of conputing the
of fender score, count all adult convictions served concurrently as one
of fense, and count all juvenile convictions entered on the sanme date as

one offense. Use the conviction for the offense that yields the
hi ghest of fender score.
(b) As wused in this subsection (5), "served concurrently” neans

that: (i) The latter sentence was inposed wth specific reference to
the former; (ii) the concurrent relationship of the sentences was
judicially inposed; and (iii) the concurrent timng of the sentences
was not the result of a probation or parole revocation on the forner
of f ense.

(6) If the present conviction is one of the anticipatory offenses
of crimnal attenpt, solicitation, or conspiracy, count each prior
conviction as if the present conviction were for a conpl eted offense.
When these convictions are used as crimnal history, score them the
sane as a conpleted crine.

(7) If the present conviction is for a nonviolent offense and not
covered by subsection (11) or (12) of this section, count one point for
each adult prior felony conviction and one point for each juvenile
prior violent felony conviction and 1/2 point for each juvenile prior
nonvi ol ent fel ony conviction.

(8) If the present conviction is for a violent offense and not
covered in subsection (9), (10), (11), or (12) of this section, count
two points for each prior adult and juvenile violent felony conviction,
one point for each prior adult nonviolent felony conviction, and 1/2
point for each prior juvenile nonviolent felony conviction.

(9) If the present conviction is for a serious violent offense
count three points for prior adult and juvenile convictions for crines
in this category, two points for each prior adult and juvenile violent
conviction (not already counted), one point for each prior adult
nonvi ol ent felony conviction, and 1/2 point for each prior juvenile
nonvi ol ent fel ony conviction.
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(10) If the present conviction is for Burglary 1, count prior
convictions as in subsection (8) of this section; however count two
points for each prior adult Burglary 2 or residential burglary
conviction, and one point for each prior juvenile Burglary 2 or
residential burglary conviction.

(11) If the present conviction is for a felony traffic offense
count two points for each adult or juvenile prior conviction for
Vehi cul ar Hom ci de or Vehicul ar Assault; for each felony offense count
one point for each adult and 1/2 point for each juvenile prior
conviction; for each serious traffic offense, other than those used for
an enhancenent pursuant to RCW 46.61.520(2), count one point for each
adult and 1/2 point for each juvenile prior conviction.

(12) | f the present conviction is for manuf acture  of
nmet hanphet am ne count three points for each adult prior manufacture of
nmet hanphet am ne conviction and two points for each juvenile manufacture
of met hanphet am ne of f ense. If the present conviction is for a drug
of fense and the offender has a crimnal history that includes a sex
of fense or serious violent offense, count three points for each adult
prior felony drug offense conviction and two points for each juvenile
drug offense. All other adult and juvenile felonies are scored as in
subsection (8) of this section if the current drug offense is violent,
or as in subsection (7) of this section if the current drug offense is
nonvi ol ent .

(13) If the present conviction is for Escape from Comrunity
Cust ody, RCW 72.09.310, count only prior escape convictions in the
of fender score. Count adult prior escape convictions as one point and
juvenile prior escape convictions as 1/2 point.

(14) If the present conviction is for Escape 1, RCW9A 76.110, or
Escape 2, RCWO9A. 76. 120, count adult prior convictions as one point and
juvenile prior convictions as 1/2 point.

(15) If the present conviction is for Burglary 2 or residential
burglary, count priors as in subsection (7) of this section; however,
count two points for each adult and juvenile prior Burglary 1
conviction, two points for each adult prior Burglary 2 or residential
burgl ary conviction, and one point for each juvenile prior Burglary 2
or residential burglary conviction.

(16) If the present conviction is for a sex offense, count priors
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as in subsections (7) through (15) of this section; however count three
points for each adult and juvenile prior sex offense conviction.

(17) If the present conviction is for an offense commtted while
t he of fender was under community placenent, add one point.

(18) The fact that a prior conviction was not included in an
of fender's of fender score or crimnal history at a previous sentencing
shal | have no bearing on whether it is included in the crimnal history
or offender score for the current offense. Accordingly, prior
convictions that were not counted in the offender score or included in
crimnal history under repeal ed or previous versions of the sentencing
reformact shall be included in crimnal history and shall count in the
of fender score if the current version of the sentencing reform act
requires including or counting those convictions.

~-- END ---
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