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HOUSE BI LL 2295

St ate of WAshi ngt on 590th Legislature 2005 Regul ar Sessi on

By Representatives Priest, Ser ben, Rodne, Hol nmui st , DeBol t,
Newhouse, McDonal d, Skinner, Shabro, Cenents, MCune, Walsh, Ahern

Jarrett, Cox, Schindler, N xon, Haler, Hankins, Roach, Tom Kretz,
Condotta, Kristiansen, Arnstrong, Bailey, Strow, Buri, H nkle and Sunp

Read first time 03/17/2005. Referred to Commttee on Judiciary.

AN ACT Relating to conprehensive health care liability reform
amendi ng RCW 43.70.110, 43.70.250, 5.64.010, 4.24.260, 43.70.510,
18. 130. 090, 18.130.160, 18.130.172, 48.18.290, 48.18.2901, 4.16. 350,
7.70.070, 7.70.080, 7.70.100, 4.22.070, and 4.22.015; reenacting and
amendi ng RCW 69.41.010; adding new sections to chapter 43.70 RCW
addi ng new sections to chapter 7.70 RCW addi ng new sections to chapter
18.130 RCW adding a new section to chapter 48.19 RCW adding a new
section to chapter 48.18 RCW adding a new section to chapter 42.17
RCW adding a new chapter to Title 70 RCW adding a new chapter to
Title 48 RCW «creating new sections; prescribing penalties; and
providing for subm ssion of this act to a vote of the people.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

PART | - PATI ENT SAFETY

NEW SECTI ON. Sec. 101. (1) The legislature finds that:

(a) Thousands of patients are injured each year in the United
States as a result of nedical errors, and that a conprehensive approach
is needed to effectively reduce the incidence of nedical errors in our
health care system |nplenentation of proven patient safety strategies
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can reduce nedical errors, and thereby potentially reduce the need for
di sciplinary actions against licensed health care professionals and
facilities, and the frequency and severity of nedical malpractice
cl aims; and

(b) Health care providers, health care facilities, and health
carriers can and should be supported in their efforts to inprove
patient safety and reduce nedical errors by encouraging health care
facilities and providers to conmunicate openly with patients regarding
medi cal errors that have occurred and steps that can be taken to
prevent errors from occurring in the future, encouraging health care
facilities and providers to work cooperatively in their patient safety
efforts, and increasing funding available to inplenment proven patient
safety strategies.

(2)(a) The legislature also finds that the advances in nedical
t echnol ogy, diagnosis, and treatnent have resulted in great strides in
mai ntaining and inproving the health of WAshingtonians. Yet those
advances substantially increase the conplexity of our health care
delivery system and increase the risk that nmedical errors will occur.
The legislature further finds that our health care and nedical
liability systens are not structured to pronote disclosure and anal ysis
of medical errors, whether they result in patient harm or not. Each
medi cal error provides an opportunity to learn how to avoid future
errors.

(b) The legislature intends to pronote full disclosure of nedical
errors and adverse health events, and to use the experience and
know edge gained from analysis of those events to advance patient

safety in a nonpunitive manner. The legislature further intends to
pronote full disclosure of nedical errors to patients by substantially
reducing the risk of liability exposure associated wth such

di scl osure.

(3) Through the adoption of this act, the legislature intends to
positively influence the safety and quality of care provided in
Washi ngton state's health care system

Fundi ng Patient Safety Efforts

HB 2295 p. 2
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Sec. 102. RCW43.70.110 and 1993 sp.s. ¢ 24 s 918 are each anended
to read as foll ows:

(1) The secretary shall charge fees to the |icensee for obtaining
a |icense. After June 30, 1995, nunicipal corporations providing
energency nedi cal care and transportation services pursuant to chapter
18. 73 RCW shall be exenpt from such fees, provided that such other
energency services shall only be charged for their pro rata share of
the cost of licensure and inspection, if appropriate. The secretary
may wai ve the fees when, in the discretion of the secretary, the fees
woul d not be in the best interest of public health and safety, or when
the fees would be to the financial disadvantage of the state.

(2) Except as provided in section 104 of this act, fees charged
shal | be based on, but shall not exceed, the cost to the departnent for
the licensure of the activity or class of activities and may include
costs of necessary inspection.

(3) Departnent of health advisory committees may review fees
established by the secretary for |icenses and comment upon the
appropri ateness of the | evel of such fees.

Sec. 103. RCW 43.70.250 and 1996 c 191 s 1 are each anended to
read as foll ows:

It shall be the policy of the state of Washington that the cost of
each professional, occupational, or business |icensing programbe fully
borne by the nenbers of that profession, occupation, or business. The
secretary shall from tinme to tinme establish the anount of al
application fees, license fees, registration fees, exam nation fees,
permt fees, renewal fees, and any other fee associated with |icensing
or reqgulation of professions, occupations, or businesses adm nistered
by the departnent. In fixing said fees, the secretary shall set the
fees for each program at a sufficient level to defray the costs of
adm nistering that program and the patient safety fee established in
section 104 of this act. Al such fees shall be fixed by rule adopted
by the secretary in accordance wth the provisions of the
adm ni strative procedure act, chapter 34.05 RCW

NEW SECTION. Sec. 104. A new section is added to chapter 43.70
RCWto read as foll ows:
(1) The secretary shall increase the licensing fee established
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under RCW 43.70.110 by two dollars for the health care professionals
designated in subsection (2) of this section and by two dollars per
licensed bed for the health care facilities designated in subsection
(2) of this section. Proceeds of the patient safety fee nust be
deposited into the patient safety account in section 108 of this act
and dedicated to patient safety and nedical error reduction efforts
t hat have been proven to inprove, or have a substantial |ikelihood of
i mproving the quality of care provided by health care professionals and
facilities.

(2) The health care professionals and facilities subject to the
patient safety fee are:

(a) The followi ng health care professionals |icensed under Title 18
RCW

(1) Registered nurses and licensed practical nurses |icensed under
chapter 18.79 RCW

(1i) Chiropractors licensed under chapter 18.25 RCW

(ti1) Dentists licensed under chapter 18.32 RCW

(tv) Mdw ves |icensed under chapter 18.50 RCW

(v) Naturopaths |icensed under chapter 18.36A RCW

(vi) Optonetrists |icensed under chapter 18.53 RCW

(vii) Osteopathic physicians |icensed under chapter 18.57 RCW

(viii) Osteopathic physicians' assistants |icensed under chapter
18. 57A RCW

(1 x) Pharmaci sts and pharnmaci es |icensed under chapter 18.64 RCW

(x) Physicians licensed under chapter 18.71 RCW

(xi) Physician assistants |licensed under chapter 18.71A RCW

(xi1) Podiatrists |icensed under chapter 18.22 RCW and

(xi1i) Psychol ogi sts |licensed under chapter 18.83 RCW and

(b) Hospitals licensed under chapter 70.41 RCW and psychiatric
hospital s |licensed under chapter 71.12 RCW

NEW SECTION. Sec. 105. A new section is added to chapter 7.70 RCW
to read as foll ows:

(1) One percent of all attorneys' fees received for representation
of claimnts or defendants in actions brought under this chapter that
result in paynent to a claimnt shall be paid as a patient safety set
aside. Proceeds of the patient safety set aside will be distributed by
the department of health in the form of grants, |oans, or other
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appropriate arrangenents to support strategies that have been proven to
reduce nedi cal errors and enhance patient safety, or have a substanti al
l'i kel i hood of reducing nedical errors and enhanci ng patient safety, as
provided in section 104 of this act.

(2) A patient safety set aside shall be transmtted to the
secretary of the departnent of health by the attorney who receives fees
under subsection (1) of this section for deposit into the patient
safety account established in section 108 of this act.

(3) The Washington state suprene court shall by rule adopt
procedures to inplenent this section.

NEW SECTION. Sec. 106. A new section is added to chapter 43.70
RCWto read as foll ows:

(1)(a) Patient safety fee and set aside proceeds shall be
adm ni stered by the departnent, after seeking input from health care
providers engaged in direct patient care activities, health care
facilities, health care provider organizations, and other interested
parties. In developing criteria for the award of grants, |oans, or
ot her appropriate arrangenents under this section, the departnent shal
rely primarily upon evidence-based practices to i nprove patient safety
t hat have been identified and recomended by governnental and private
organi zations, including, but not limted to:

(1) The federal agency for health care quality and research;

(ii) The institute of nedicine of the national acadeny of sciences;

(tit) The joint commssion on accreditation of health care
or gani zati ons; and

(i1v) The national quality forum

(b) The departnent shall award grants, |oans, or other appropriate
arrangenents for at |least two strategies that are designed to neet the
goals and recommendations of the federal institute of nedicine's
report, "Keeping Patients Safe: Transform ng the Wrk Environnent of
Nur ses. "

(2) Projects that have been proven to reduce nedical errors and
enhance patient safety shall receive priority for funding over those
that are not proven, but have a substantial |ikelihood of reducing
medi cal errors and enhancing patient safety. All project proposals
must include specific performance and outcone neasures by which to
eval uate the effectiveness of the project. Project proposals that do
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not propose to use a proven patient safety strategy nust include, in
addition to performance and outconme neasures, a detailed description of
the anticipated outconmes of the project based upon any avail able
rel ated research and the steps for achieving those outcones.

(3) The departnment nmay use a portion of the patient safety fee
proceeds for the costs of adm nistering the program

NEW SECTION. Sec. 107. A new section is added to chapter 43.70
RCWto read as foll ows:

The secretary nmay solicit and accept grants or other funds from
public and private sources to support patient safety and nedical error
reduction efforts under this act. Any grants or funds received nay be
used to enhance these activities as long as program standards
established by the secretary are foll owed.

NEW SECTION. Sec. 108. A new section is added to chapter 43.70
RCWto read as foll ows:

The patient safety account is created in the state treasury. All
receipts fromthe fees and set asides created in sections 104 and 105
of this act nust be deposited into the account. Expenditures fromthe
account may be used only for the purposes of this act. Mneys in the
account may be spent only after appropriation.

NEW SECTION. Sec. 109. A new section is added to chapter 43.70
RCWto read as foll ows:

By Decenber 1, 2008, the departnment shall report the follow ng
information to the governor and the health policy and fiscal commttees
of the |egislature:

(1) The anpunt of patient safety fees and set asides deposited to
date in the patient safety account;

(2) The criteria for distribution of grants, [|oans, or other
appropriate arrangenents under this act; and

(3) A description of the nedical error reduction and patient safety
grants and |l oans distributed to date, including the stated performnce
measures, activities, tinelines, and detailed information regarding
out cones for each project.

HB 2295 p. 6
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Encour agi ng Patient Safety Through
Communi cations Wth Patients

Sec. 110. RCW 5.64.010 and 1975-'76 2nd ex.s. ¢ 56 s 3 are each
anended to read as foll ows:

(1) In any civil action against a health care provider for personal
injuries which is based upon alleged professional negligence ((and

hich i ey

representativer)), or in any arbitration or nediation proceeding

related to such civil action, evidence of furnishing or offering or
prom sing to pay nedical, hospital, or simlar expenses occasi oned by
an injury is not adm ssible ((te—provetabiHityforthethiury)).

(2) In a civil action against a health care provider for personal
injuries which is based upon alleged professional negligence, or in any
arbitration or nediation proceeding related to such civil action:

(a) Any and all statenents, affirmations, gestures, or conduct
expressing apol ogy, faul t, synpat hy, conmi seration, condol ence,
conpassion, or a general sense of benevol ence; or

(b) Any and all statenents or affirmations regarding renedial
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actions that nmay be taken to address the act or om ssion that is the
basis for the allegation of negligence;

which were in the past or are nade by a health care provider to the
injured person, a relative of the injured person, or a representative
of the injured person and which relate to the disconfort, pain,
suffering, injury, or death of the injured person as the result of the
al l eged professional negligence are not adm ssible as evi dence.

(3) For the purposes of this section:

(a) "Health care provider" has the sane neaning provided in RCW
7.70.020.

(b) "Rel ative" neans:

(1) An injured person's spouse, parent, grandparent, stepfather
stepnother, child, grandchild, brother, sister, half brother, half
sister, or spouse's parents;

(ii) Relationships in (b)(i) of this subsection that are
established with an injured person as a result of adoption; and

(iii) Any person who has a famly-type relationship with an injured
per son.

(c) "Representative" neans a legal gquardian, attorney, person
designated to nmake decisions on behalf of a patient under a nedica
power of attorney, or any person recognized in law or custom as a
patient's agent.

Encour agi ng Reports of Unprofessional Conduct
or Lack of Capacity to Practice Safely

Sec. 111. RCW4.24.260 and 1994 sp.s. ¢ 9 s 701 are each anended
to read as foll ows:

( ( Phystetans—Hecensed—under—echapter—18-71-ROM —denti-sts—H-censed

a Nt @ Q [0 \A a¥a NN a'aaVall i aVaYaNa¥a N
o O~ A C v vamee v i c

REW ) Any nenber of a health profession listed under RCW 18. 130.040
who, in good faith, nakes a report, files charges, or presents evidence
agai nst anot her nenber of ((t+het+)) a health profession based on the
cl ai mred ((Hreorpetency—or—gross—m-seonduet)) unprofessional conduct as
provided in RCW 18.130.180 or inability to practice with reasonable
skill and safety to consuners by reason of any physical or nental
condition as provided in RCW 18.130.170 of such person before the

) Nant o Q (4
aP OO
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pharraey—under—ROWM18-64-160)) agency, board, or conm ssion responsible
for disciplinary activities for the person's profession under chapter
18. 130 RCW shall be immune fromcivil action for damages arising out
of such activities. A person prevailing upon the good faith defense
provided for in this section is entitled to recover expenses and
reasonabl e attorneys' fees incurred in establishing the defense.

Coordinated Quality I nprovenent Prograns

Sec. 112. RCW 43.70.510 and 2004 c 145 s 2 are each anended to
read as foll ows:

(1)(a) Health care institutions and nedical facilities, other than
hospitals, that are licensed by the departnent, professional societies
or organizations, health care service contractors, health maintenance
organi zations, health carriers approved pursuant to chapter 48.43 RCW
and any other person or entity providing health care coverage under
chapter 48.42 RCWthat is subject to the jurisdiction and regul ation of
any state agency or any subdivision thereof nmay maintain a coordinated
quality inprovenent program for the inprovenent of the quality of
health care services rendered to patients and the identification and
prevention of nedical mal practice as set forth in RCW70.41. 200.

(b) Al such prograns shall conply with the requirenents of RCW
70.41.200(1) (a), (c¢), (d), (e), (f), (g), and (h) as nodified to
reflect the structural organization of the institution, facility,
pr of essi onal societies or or gani zati ons, health care service
contractors, health mai ntenance organizations, health carriers, or any
other person or entity providing health care coverage under chapter
48.42 RCW that is subject to the jurisdiction and regulation of any
state agency or any subdivision thereof, unless an alternative quality
i nprovenent program substantially equivalent to RCW 70.41.200(1)(a) is
devel oped. All such prograns, whether conplying with the requirenent
set forth in RCW 70.41.200(1)(a) or in the form of an alternative
program nust be approved by the departnent before the discovery
limtations provided in subsections (3) and (4) of this section and the
exenption under RCW42.17.310(1)(hh) and subsection (5) of this section

p. 9 HB 2295
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shal | apply. In review ng plans submtted by licensed entities that
are associated with physicians' offices, the departnent shall ensure
that the exenption under RCW 42.17.310(1)(hh) and the discovery
limtations of this section are applied only to information and
docunents related specifically to quality inprovenent activities
undertaken by the licensed entity.

(2) Health care provider groups of five or nore providers may
mai ntain a coordi nated quality inprovenent programfor the inprovenent
of the quality of health care services rendered to patients and the
identification and prevention of nedical nmalpractice as set forth in
RCW 70. 41. 200. For purposes of this section, a health care provider
group may be a consortium of providers consisting of five or nore
providers in total. Al  such prograns shall conmply wth the
requi renents of RCW 70.41.200(1) (a), (c), (d), (e), (f), (g), and (h)
as nodified to reflect the structural organi zation of the health care
provi der group. All such prograns nust be approved by the departnent
before the discovery limtations provided in subsections (3) and (4) of
this section and the exenption wunder RCW 42.17.310(1)(hh) and
subsection (5) of this section shall apply.

(3) Any person who, in substantial good faith, provides infornmation
to further the purposes of the quality inprovenent and nedical
mal practice prevention program or who, in substantial good faith,
participates on the quality inprovenment conmttee shall not be subject
to an action for civil damages or other relief as a result of such
activity. Any person or entity participating in a coordinated quality
i nprovenent programthat, in substantial good faith, shares information
or docunents with one or nore other progranms, committees, or boards
under subsection (6) of this section is not subject to an action for
civil damages or other relief as a result of the activity or its
consequences. For the purposes of this section, sharing information is
presuned to be in substantial good faith. However, the presunption may
be rebutted upon a showi ng of clear, cogent, and convincing evidence
that the information shared was knowngly false or deliberately
m sl eadi ng.

(4) Information and docunents, including conplaints and incident
reports, created specifically for, and collected, and maintained by a
quality inprovenent conmittee are not subject to discovery or
introduction into evidence in any civil action, and no person who was

HB 2295 p. 10
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in attendance at a neeting of such commttee or who participated in the
creation, collection, or maintenance of information or docunents
specifically for the conmttee shall be permtted or required to
testify in any civil action as to the content of such proceedi ngs or
t he docunents and information prepared specifically for the commttee.
This subsection does not preclude: (a) In any civil action, the
di scovery of the identity of persons involved in the nedical care that
is the basis of the civil action whose involvenent was i ndependent of
any quality inprovenent activity; (b) in any civil action, the
testimony of any person concerning the facts that form the basis for
the institution of such proceedings of which the person had persona
know edge acquired i ndependently of such proceedings; (c) in any civil
action by a health care provider regarding the restriction or
revocation of that individual's clinical or staff privileges,
introduction into evidence information collected and maintained by
quality inprovenent commttees regarding such health care provider; (d)
in any civil action challenging the termnation of a contract by a
state agency wth any entity mnmaintaining a coordinated quality
i nprovenent program under this section if the termnation was on the
basis of quality of care concerns, introduction into evidence of
information created, col | ected, or nmaintained by the quality
i nprovenent commttees of the subject entity, which nay be under terns
of a protective order as specified by the court; (e) in any civil
action, disclosure of the fact that staff privileges were term nated or
restricted, including the specific restrictions inposed, if any and the
reasons for the restrictions; or (f) in any civil action, discovery and
introduction into evidence of the patient's nedical records required by
rule of the departnent of health to be nade regarding the care and
treatnment received.

(5 Information and docunents created specifically for, and
coll ected and maintained by a quality inprovenent conmttee are exenpt
fromdi scl osure under chapter 42.17 RCW

(6) A coordinated quality inprovenent program may share information
and docunents, including conplaints and incident reports, created
specifically for, and coll ected and mai ntained by a quality inprovenent
conmmttee or a peer review conmttee under RCW 4.24.250 with one or
nmore other coordinated quality inprovenment prograns maintained in
accordance with this section or with RCW 70.41.200 or a peer review

p. 11 HB 2295
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commttee under RCW 4.24.250, for the inprovenent of the quality of
health care services rendered to patients and the identification and
prevention of nedical mal practice. The privacy protections of chapter
70.02 RCW and the federal health insurance portability and
accountability act of 1996 and its inplenenting regulations apply to
the sharing of individually identifiable patient information held by a

coordinated quality inprovenent program Any rules necessary to
inplement this section shall neet the requirenents of applicable
federal and state privacy laws. Information and docunents di scl osed by

one coordinated quality inprovenent program to another coordinated
quality inprovenent program or a peer review commttee under RCW
4.24.250 and any information and docunments created or maintained as a
result of the sharing of information and docunents shall not be subject
to the discovery process and confidentiality shall be respected as
requi red by subsection (4) of this section and RCW 4. 24. 250.

(7) The departnent of health shall adopt rules as are necessary to
i npl emrent this section.

Prescription Legibility

NEW SECTION. Sec. 113. The legislature finds that prescription
drug errors occur because the pharmacist or nurse cannot read the
prescription from the physician or other provider with prescriptive
aut hority. The | egislature further finds that |egible prescriptions
can prevent these errors.

Sec. 114. RCW69.41.010 and 2003 ¢ 257 s 2 and 2003 ¢ 140 s 11 are
each reenacted and anmended to read as foll ows:

As used in this chapter, the followng terns have the neanings
i ndi cated unl ess the context clearly requires otherw se:

(1) "Admnister" nmeans the direct application of a |egend drug
whet her by injection, inhalation, ingestion, or any other neans, to the
body of a patient or research subject by:

(a) A practitioner; or

(b) The patient or research subject at the direction of the
practitioner.

HB 2295 p. 12
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(2) "Community-based care settings" include: Comunity residentia
prograns for the devel opnentally disabled, certified by the departnent
of social and health services under chapter 71A 12 RCW adult famly
homes |icensed under chapter 70.128 RCW and boarding hones |icensed
under chapter 18.20 RCW Conmunity-based care settings do not include
acute care or skilled nursing facilities.

(3) "Deliver" or "delivery" means the actual, constructive, or
attenpted transfer fromone person to another of a | egend drug, whether
or not there is an agency relationship.

(4) "Departnment" neans the departnent of health.

(5) "Dispense” nmeans the interpretation of a prescription or order
for a legend drug and, pursuant to that prescription or order, the
proper selection, neasuring, conpounding, |abeling, or packaging
necessary to prepare that prescription or order for delivery.

(6) "Dispenser” neans a practitioner who dispenses.

(7) "Distribute" nmeans to deliver other than by adm nistering or
di spensing a | egend drug.

(8) "Distributor” nmeans a person who distributes.

(9) "Drug" neans:

(a) Substances recognized as drugs in the official United States
phar macopoei a, official honeopathi c pharmacopoei a of the United States,
or official national fornmulary, or any supplenent to any of them

(b) Substances intended for use in the diagnosis, cure, mtigation,
treatnment, or prevention of disease in man or ani mals;

(c) Substances (other than food, mnerals or vitamns) intended to
affect the structure or any function of the body of man or aninmals; and

(d) Substances intended for use as a conponent of any article
specified in (a), (b), or (c) of this subsection. It does not include
devices or their conponents, parts, or accessories.

(10) "Electronic comruni cation of prescription information"” nmeans
the conmunication of prescription information by conputer, or the
transm ssion of an exact visual inage of a prescription by facsimle,
or other electronic neans for original prescription information or
prescription refill information for a | egend drug between an authorized
practitioner and a pharmacy or the transfer of prescription informtion
for a legend drug from one pharmacy to another pharmacy.

(11) "In-home care settings" include an individual's place of

p. 13 HB 2295
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tenporary and pernmanent residence, but does not include acute care or
skilled nursing facilities, and does not include conmunity-based care
settings.

(12) "Legend drugs" nmeans any drugs which are required by state | aw
or regulation of the state board of pharnmacy to be dispensed on
prescription only or are restricted to use by practitioners only.

(13) "Legible prescription” neans a prescription or nedication
order issued by a practitioner that is capable of being read and
under stood by the pharnmacist filling the prescription or the nurse or
ot her practitioner inplenmenting the nedication order. A prescription
nust be hand printed, typewitten, or electronically generated.

(14) "Medication assistance" neans assistance rendered by a
nonpractitioner to an individual residing in a comunity-based care
setting or in-hone care setting to facilitate the individual's self-
adm ni stration of a |egend drug or controlled substance. It includes
rem ndi ng or coaching the individual, handing the nedication contai ner
to the individual, opening the individual's nedication container, using
an enabler, or placing the nedication in the individual's hand, and
such ot her neans of nedication assistance as defined by rul e adopted by
t he departnent. A nonpractitioner may help in the preparation of
| egend drugs or controlled substances for self-adm nistration where a
practitioner has determned and comrunicated orally or by witten
direction that such nedication preparati on assistance is necessary and
appropriate. Medication assistance shall not include assistance with
i ntravenous nedications or injectable nedications, except prefilled
insulin syringes.

(15) "Person" means individual, corporation, governnment or
governnental subdivision or agency, business trust, estate, trust,
partnership or association, or any other legal entity.

(16) "Practitioner" neans:

(a) A physician under chapter 18.71 RCW an osteopathic physician
or an osteopathic physician and surgeon under chapter 18.57 RCW a
denti st under chapter 18.32 RCW a podiatric physician and surgeon
under chapter 18.22 RCW a veterinarian under chapter 18.92 RCW a
regi stered nurse, advanced registered nurse practitioner, or licensed
practical nurse under chapter 18.79 RCW an optonetrist under chapter
18.53 RCWwho is certified by the optonetry board under RCW 18.53. 010,
an osteopathic physician assistant wunder chapter 18 57A RCW a
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physi ci an assistant under chapter 18.71A RCW a naturopath |icensed
under chapter 18.36A RCW a pharmaci st under chapter 18.64 RCW or,
when acting under the required supervision of a dentist |icensed under
chapter 18.32 RCW a dental hygienist |icensed under chapter 18.29 RCW

(b) A pharmacy, hospi tal, or other institution |I|icensed
regi stered, or otherwise permtted to distribute, dispense, conduct
research with respect to, or to admnister a |l egend drug in the course
of professional practice or research in this state; and

(c) A physician licensed to practice nedicine and surgery or a
physician |licensed to practice osteopathic nedicine and surgery in any
state, or province of Canada, which shares a comon border with the
state of Washi ngt on.

(17) "Secretary" means the secretary of health or the secretary's
desi gnee.

| ncreasing Patient Safety Through
Di scl osure and Anal ysis of Adverse Events

NEW SECTION. Sec. 115. The definitions in this section apply
t hroughout this chapter unless the context clearly requires otherw se.

(1) "Adverse event" neans any of the following events or
occurrences:

(a) An unanticipated death or maj or permanent | oss of function, not

related to the natural course of a patient's illness or underlying
condi tion;

(b) A patient suicide while the patient was under care in the
hospi t al

(c) An infant abduction or discharge to the wong famly;

(d) Sexual assault or rape of a patient or staff nenber while in
t he hospital

(e) A henolytic transfusion reaction involving adm nistration of
bl ood or bl ood products having maj or blood group inconpatibilities;

(f) Surgery perforned on the wong patient or wong body part;

(g) Afailure or myor mal function of a facility system such as the
heati ng, ventil ation, fire alarm fire sprinkler, el ectrical
el ectronic information managenent, or water supply which affects any
patient diagnosis, treatment, or care service within the facility; or
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(h) Afire which affects any patient diagnosis, treatnent, or care
area of the facility.

The term does not include an incident.

(2) "Anbul atory surgical facility" nmeans any distinct entity that
operates exclusively for the purpose of providing surgical services to
patients not requiring hospitalization, whether or not the facility is
certified under Title XVIII of the federal social security act.

(3) "Childbirth center" nmeans a facility licensed under chapter
18. 46 RCW

(4) "Correctional nedical facility" neans a part or unit of a
correctional facility operated by the departnent of corrections under
chapter 72.10 RCWthat provides nedical services for lengths of stay in
excess of twenty-four hours to offenders.

(5) "Departnment" neans the departnent of health.

(6) "Health care worker" neans an enpl oyee, independent contractor,
Iicensee, or other individual who is directly involved in the delivery
of health services in a nedical facility.

(7) "Hospital"™ means a facility licensed under chapter 70.41 RCW

(8) "Incident" neans an event, occurrence, or situation involving
the clinical care of a patient in a nmedical facility which

(a) Results in wunanticipated injury to a patient that is |ess
severe than death or nmajor permanent |oss of function and is not
related to the natural course of the patient's illness or underlying
condition; or

(b) Could have injured the patient but did not either cause an
unanticipated injury or require the delivery of additional health care
services to the patient.

The term does not include an adverse event.

(9) "Medical facility" neans an anbulatory surgical facility,
childbirth center, hospital, psychiatric hospital, or correctional
medi cal facility.

(10) "Psychiatric hospital"™ means a hospital facility licensed as
a psychiatric hospital under chapter 71.12 RCW

NEW SECTI ON. Sec. 116. (1) Each nedical facility shall report to
t he departnent the occurrence of any adverse event. The report nust be
submtted to the departnment within forty-five days after occurrence of
t he event has been confirned.
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(2) The report shall be filed in a format specified by the
departnent after consultation with nedical facilities. It shall
identify the facility but shall not include any identifying informtion
for any of the health care professionals, facility enployees, or
patients invol ved. This provision does not nodify the duty of a
hospital to nmake a report to the departnent of health or a disciplinary
authority if a licensed practitioner has commtted unprofessional
conduct as defined in RCW18. 130. 180.

(3) Any nedical facility or health care worker may report an
incident to the departnent. The report shall be filed in a format
specified by the departnent after consultation with nedical facilities
and shall identify the facility but shall not include any identifying
information for any of +the health care professionals, facility
enpl oyees, or patients involved. This provision does not nodify the
duty of a hospital to nake a report to the departnent of health or a
disciplinary authority if a licensed practitioner has commtted
unpr of essi onal conduct as defined in RCW 18. 130. 180.

(4) If, in the course of investigating a conplaint received froman
enpl oyee of a licensed nedical facility, the departnent determ nes that
the facility has not undertaken efforts to investigate the occurrence
of an adverse event, the departnent shall direct the facility to
undertake an investigation of the event. |If a conplaint related to a
potential adverse event involves care provided in an anbulatory
surgical facility, the departnent shall notify the facility and request
that they undertake an investigation of the event. The protections of
RCW 43.70.075 apply to conplaints related to adverse events or
incidents that are submtted in good faith by enployees of nedica
facilities.

NEW SECTI ON. Sec. 117. The departnent shall:

(1) Receive reports of adverse events and incidents under section
116 of this act;

(2) Investigate adverse events;

(3) Establish a systemfor nedical facilities and the health care
workers of a nedical facility to report adverse events and incidents,
whi ch shall be accessible twenty-four hours a day, seven days a week;

(4) Adopt rules as necessary to inplenent this act;

(5) Directly or by contract:
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(a) Collect, analyze, and evaluate data regarding reports of
adverse events and incidents, including the identification of
performance indicators and patterns in frequency or severity at certain
medi cal facilities or in certain regions of the state;

(b) Devel op recommendations for changes in health care practices
and procedures, which may be instituted for the purpose of reducing the
nunber and severity of adverse events and incidents;

(c) Directly advise reporting nedical facilities of inmmediate
changes that can be instituted to reduce adverse events and incidents;

(d) Issue recommendations to nedical facilities on a facility-
specific or on a statewde basis regarding changes, trends, and
i nprovenents in health care practices and procedures for the purpose of
reducing the nunber and severity of adverse events and incidents.
Prior to issuing recommendati ons, consideration shall be given to the
followng factors: Expect ati on of i npr oved quality care,
i npl enentation feasibility, other relevant inplenentation practices,
and the cost inpact to patients, payers, and nedical facilities.
St at ew de recommendati ons shall be issued to nedical facilities on a
continuing basis and shall be published and posted on the departnent's
publicly accessible web site. The recommendations nade to nedica
facilities under this section shall not be considered mandatory for
| i censure purposes unless they are adopted by the departnent as rules
pursuant to chapter 34.05 RCW and

(e) Monitor inplenmentation of reporting systens addressi ng adverse
events or their equivalent in other states and nake recommendations to
t he governor and the legislature as necessary for nodifications to this
chapter to keep the system as nearly consistent as possible wth
simlar systens in other states;

(6) Report no |ater than January 1, 2007, and annually thereafter
to the governor and the legislature on the departnent's activities
under this act in the preceding year. The report shall include:

(a) The nunber of adverse events and incidents reported by nedical
facilities on a geographical basis and their outcones;

(b) The information derived fromthe data collected including any
recogni zed trends concerning patient safety; and

(c) Recommendations for statutory or regulatory changes that may
hel p i nprove patient safety in the state.
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The annual report shall be made available for public inspection and
shal |l be posted on the departnent's web site;

(7) Conduct all activities under this section in a manner that
preserves the confidentiality of docunments, materials, or information
made confidential by section 119 of this act.

NEW SECTION. Sec. 118. (1) Medical facilities licensed by the
departnent shall have in place policies to assure that, when
appropriate, information about unanticipated outcones is provided to
patients or their famlies or any surrogate decision makers identified
pursuant to RCW 7.70.065. Notifications of wunanticipated outcones
under this section do not constitute an acknow edgnent or adm ssion of
l[iability, nor can the fact of notification or the content disclosed be
i ntroduced as evidence in a civil action.

(2) Beginning January 1, 2006, the departnent shall, during the
annual survey of a licensed nedical facility, ensure that the policy
required in subsection (1) of this section is in place.

NEW SECTION. Sec. 119. Wen a report of an adverse event or
i ncident wunder section 116 of this act is nmade by or through a
coordinated quality inprovenent program under RCW 43.70.510 or
70.41.200, or by a peer review commttee wunder RCW 4.24. 250,
i nformati on and docunents, including conplaints and incident reports,
created specifically for and collected and maintained by a quality
i nprovenent conmttee for the purpose of preparing a report of an
adverse event or incident shall be subject to the confidentiality
protections of those |laws and RCW 42.17.310(1) (hh).

PART |1 - MEDI CAL DI SCI PLI NE

Di sciplinary Hearings for Physicians and Physician Assistants

NEW SECTION. Sec. 201. The legislature finds that professiona
discipline is a critical function of ensuring quality health care for
the people of the state of Wshington, and that an alternative
di sciplinary process for sone professions wll strengthen that process.
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Sec. 202. RCW 18.130.090 and 1993 ¢ 367 s 1 are each anmended to
read as foll ows:

(1) If the disciplining authority determ nes, upon investigation
that there is reason to believe a violation of RCW 18.130.180 has
occurred, a statenment of charge or charges shall be prepared and served
upon the license holder or applicant at the earliest practical tine.
The statenent of charge or charges shall be acconpanied by a notice
that the license hol der or applicant may request a hearing to contest
t he charge or charges.

(2) For license holders and applicants under chapter 18.71 or
18. 71A RCW the disciplining authority shall file the statenent of
charges with the superior court in the county in which the I|icense
hol der provided the care or conmitted the act that is the subject of
the conplaint. The license holder or applicant nust file a request for
hearing with the superior court in which the statenent of charges has
been filed within twenty days after being served the statenent of

char ges. If the twenty-day limt results in a hardship upon the
license holder or applicant, he or she nay request for good cause an
extensi on not to exceed sixty additi onal days. If the superior court

finds that there is good cause, it shall grant the extension. The
failure to request a hearing constitutes a default, whereupon the
superior court may enter a decision on the basis of the facts available
toit. If a hearing is requested, the hearing shall be held pursuant
to section 204 of this act.

(3) For license holders and applicants not covered by subsection
(2) of this section, the license holder or applicant nust file a
request for hearing with the disciplining authority within twenty days
after being served the statenent of charges. If the twenty-day limt
results in a hardship upon the |icense holder or applicant, he or she
may request for good cause an extension not to exceed sixty additional
days. |If the disciplining authority finds that there is good cause, it
shall grant the extension. The failure to request a hearing
constitutes a default, whereupon the disciplining authority may enter
a decision on the basis of the facts available to it.

((2)) If a hearing is requested, the tine of the hearing shall be
fixed by the disciplining authority as soon as convenient, but the
hearing shall not be held earlier than thirty days after service of the
charges upon the |icense holder or applicant.
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NEW SECTI ON. Sec. 203. A new section is added to chapter 18.130
RCWto read as foll ows:

(1) A conplainant dissatisfied wth the decision of the
disciplining authority regarding a |icense holder or applicant under
chapter 18.71 or 18.71A RCWnmay appeal that decision to the prosecuting
attorney in the county in which the |icense holder provided the care or
commtted the act that is the subject of the conplaint. If the
prosecuting attorney determ nes, upon investigation, that there is
reason to believe a violation of RCW 18.130.180 has occurred, a
statenent of charge or charges shall be prepared and served upon the
license holder or applicant at the earliest practical tine. The
statenent of charge or charges shall be acconpanied by a notice that
the |license holder or applicant may request a hearing to contest the
charge or charges. The decision of the prosecuting attorney as to
filing charges is final and nay not be appeal ed by the conpl ai nant or
di sciplining authority in any forum

(2) The prosecuting attorney shall file the statenment of charges
with the superior court. The |license holder or applicant nust file a
request for hearing with the superior court in which the statenent of
charges has been filed within twenty days after being served the

statenment of charges. If the twenty-day limt results in a hardship
upon the license holder or applicant, he or she may request for good
cause an extension not to exceed sixty additional days. If the

superior court finds that there is good cause, it shall grant the
ext ensi on. The failure to request a hearing constitutes a default,
wher eupon the superior court nay enter a decision on the basis of the
facts available to it. |If a hearing is requested, the hearing shall be
hel d pursuant to section 204 of this act.

(3) If the prosecuting attorney files a statenent of charges, he or
she shall also serve as the disciplining authority as to the settl enent
function in RCW 18.130.098. All settlenments are subject to the
approval of the superior court in which the statenent of charges was
filed pursuant to this section or RCW 18. 130. 090.

NEW SECTI ON. Sec. 204. A new section is added to chapter 18.130
RCWto read as foll ows:

(1) If a disciplinary authority wunder RCW 18.130.090 or a
prosecuting attorney under section 203 of this act files a statenent of
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charges in superior court, the superior court shall serve as the
di sciplinary authority for purposes of RCW 18.130.160 and shall serve
as the hearing authority for purposes of RCW18.130.170(1).

(2) The superior court shall hold hearings requested under RCW
18.130. 090 or section 203 of this act in accordance with the civil and
related rules of the superior courts.

(3) The superior court shall grant an expedited hearing upon a
petition filed by:

(a) The disciplinary authority or county prosecutor on the grounds
of jeopardy to the health and safety of patients caused by delay; or

(b) The license hol der on the grounds of undue prejudice caused by
del ay.

(4) Appeals fromthe decision of the superior court are governed by
the court rules governing appeals in civil matters from the superior
courts.

NEW SECTION. Sec. 205. The suprene court may inplenent sections
201 through 204 of this act through court rule.

Li cense Revocation for Three Acts of Unprofessional Conduct

Sec. 206. RCW 18.130.160 and 2001 ¢ 195 s 1 are each amended to
read as foll ows:

Upon a finding, after hearing, that a |license holder or applicant
has comm tted unprofessional conduct or is unable to practice wth
reasonabl e skill and safety due to a physical or nental condition, the
disciplining authority may issue an order providing for one or any
conbi nati on of the foll ow ng:

(1) Revocation of the license;

(2) Suspension of the license for a fixed or indefinite term

(3) Restriction or limtation of the practice;

(4) Requiring the satisfactory conpletion of a specific program of
remedi al education or treatnent;

(5) The nmonitoring of the practice by a supervisor approved by the
di sci plining authority;

(6) Censure or reprimnd,
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(7) Conpliance with conditions of probation for a designated period
of tine;

(8) Paynent of a fine for each violation of this chapter, not to
exceed five thousand dollars per violation. Funds received shall be
pl aced in the health professions account;

(9) Denial of the license request;

(10) Corrective action;

(11) Refund of fees billed to and collected fromthe consuner;

(12) A surrender of the practitioner's license in lieu of other
sanctions, which nust be reported to the federal data bank.

Except as otherw se provided in section 208 of this act, any of the
actions under this section may be totally or partly stayed by the
di sciplining authority. In determ ning what action is appropriate, the
disciplining authority nust first consider what sanctions are necessary
to protect or conpensate the public. Only after such provisions have
been made may the disciplining authority consider and include in the
order requirenments designed to rehabilitate the |icense holder or

appl i cant. All costs associated with conpliance with orders issued
under this section are the obligation of the license holder or
appl i cant.

The |icensee or applicant may enter into a stipulated disposition
of charges that includes one or nore of the sanctions of this section,
but only after a statenment of charges has been issued and the |icensee
has been afforded the opportunity for a hearing and has el ected on the
record to forego such a hearing. The stipulation shall either contain
one or nore specific findings of unprofessional conduct or inability to
practice, or a statenment by the |icensee acknow edgi ng that evidence is
sufficient to justify one or nore specified findings of unprofessional
conduct or inability to practice. The stipulation entered into
pursuant to this subsection shall be considered formal disciplinary
action for all purposes.

Sec. 207. RCW18.130.172 and 2000 ¢ 171 s 29 are each anended to
read as foll ows:

(1) Except for those acts of unprofessional conduct specified in
section 208 of this act, prior to serving a statenment of charges under
RCW 18. 130. 090 or 18.130.170, the disciplinary authority nmay furnish a
statenent of allegations to the l|licensee or applicant along with a
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detailed summary of the evidence relied upon to establish the
all egations and a proposed stipulation for informal resolution of the
al | egati ons. These docunents shall be exenpt from public disclosure
until such tinme as the allegations are resolved either by stipulation
or ot herw se.

(2) The disciplinary authority and the applicant or |icensee may
stipulate that the allegations may be disposed of informally in
accordance with this subsection. The stipulation shall contain a
statenment of the facts leading to the filing of the conplaint; the act
or acts of unprofessional conduct alleged to have been commtted or the
al l eged basis for determining that the applicant or |licensee is unable
to practice wth reasonable skill and safety; a statenment that the
stipulation is not to be construed as a finding of either
unprof essional conduct or inability to practice; an acknow edgenent
that a finding of unprofessional conduct or inability to practice, if
proven, constitutes grounds for discipline under this chapter; and an
agreenent on the part of the |licensee or applicant that the sanctions
set forth in RCW 18. 130. 160, except RCW 18.130.160 (1), (2), (6), and
(8), may be inposed as part of the stipulation, except that no fine may
be inposed but the licensee or applicant may agree to reinburse the
disciplinary authority the costs of investigation and processing the
conplaint up to an anount not exceeding one thousand dollars per
al l egation; and an agreenent on the part of the disciplinary authority
to forego further disciplinary proceedi ngs concerning the allegations.
A stipulation entered into pursuant to this subsection shall not be
consi dered formal disciplinary action.

(3) If the licensee or applicant declines to agree to disposition
of the charges by neans of a stipulation pursuant to subsection (2) of
this section, the disciplinary authority may proceed to forma
di sciplinary action pursuant to RCW 18.130.090 or 18.130.170.

(4) Upon execution of a stipulation under subsection (2) of this
section by both the licensee or applicant and the disciplinary
authority, the conplaint is deened di sposed of and shall becone subject
to public disclosure on the sane basis and to the sane extent as other
records of the disciplinary authority. Should the 1licensee or
applicant fail to pay any agreed reinbursenment within thirty days of
the date specified in the stipulation for paynent, the disciplinary
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authority may seek collection of the ambunt agreed to be paid in the
same manner as enforcenment of a fine under RCW 18. 130. 165.

NEW SECTI ON. Sec. 208. A new section is added to chapter 18.130
RCWto read as foll ows:

(1) The disciplining authority shall revoke the license of a
license holder who is found, in three unrelated orders under RCW
18.130.110 in a ten-year period, to have engaged in three separate
courses of unprofessional conduct based upon any conbination of the
fol |l ow ng:

(a) Any violation of RCW 18.130.180(4) that causes or substantially
contributes to the death of or severe injury to a patient or creates a
significant risk of harmto the public;

(b) Any violation of RCW 18.130.180(6) that creates a significant
risk of harmto the public;

(c) Any violation of RCW 18.130.180(7) that causes or substantially
contributes to the death of or severe injury to a patient or creates a
significant risk of harmto the public;

(d) Any violation of RCW18.130.180(9);

(e) Any violation of RCW18. 130.180(17), except gross m sdeneanors;

(f) Any violation of RCW 18.130.180(23) that causes or
substantially contributes to the death of or severe injury to a patient
or creates a significant risk of harmto the public;

(g) Any violation of RCW 18.130.180(24) based upon an act of abuse
to a client or patient; and

(h) Any violation of RCW 18. 130.180(24) based upon sexual contact
with a client or patient.

(2) For the purposes of subsection (1) of this section, a ten-year
peri od commences upon the conpletion of all conditions and obligations
i nposed for the acts identified in subsection (1)(a) through (h) of
this section.

(3) An order that includes a finding of mtigating circunstances
for an act of unprofessional conduct may be issued and, except for (a)
of this subsection, applied one tine for any license holder or
applicant for a license, and if so, that order does not count as one of
the three orders that triggers a license revocation for purposes of
this section. A finding of mtigating circunstances under (a) of this
subsection may be issued and applied as nmany tines as the I|icense
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hol der neets the criteria for such a finding and does not count as one
of the three orders that triggers the revocation of a |license for the
purposes of this section. Except for (a) of this subsection, after a
finding of mtigating circunstances is issued and applied, no
subsequent orders wunder this section may consider any mtigating
ci rcunst ances. The followng mtigating circunstances nmay be
consi der ed:

(a) For subsection (1)(a) of this section, the act involved a high-
ri sk procedure, there was no lower-risk alternative to that procedure,
the patient was infornmed of the risks of the procedure and consented to
the procedure anyway, and prior to the institution of disciplinary
actions the license hol der took appropriate renedi al neasures;

(b) There is a strong potential for rehabilitation of the |license
hol der; or

(c) There is a strong potential for renedial education and training
to prevent future harmto the public.

(4) Nothing in this section limts the ability of the disciplining
authority to inpose any sanction, including revocation, for a single
viol ati on of any subsection of RCW 18. 130. 180.

(5) Notwi t hstandi ng RCW 9. 96A. 020(1), revocation of a |license under
this section is not subject to a petition for reinstatenent under RCW
18. 130. 150.

Burden of Proof for License Suspension or Revocation

NEW SECTION. Sec. 209. The legislature finds that wunder the
Washi ngton Constitution, the legislative branch of governnent has
pl enary authority over nedical practice and the right to set policy for
the disciplining of health <care practitioners. VWhile nedica
professionals have a right to due process before their professiona
license may be taken away, citizens have equally significant concerns
for protection against inconpetent or dishonest practitioners. The
| egislature further finds that in carefully balancing the interests of
all concerned, a substantial and significant evidence standard of proof
nost appropriately calibrates the balance of interests between the
practitioner and the public.
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NEW SECTI ON. Sec. 210. A new section is added to chapter 18.130
RCWto read as foll ows:

Except as otherw se provided by statute or the provisions of this
section, the burden of proof in all proceedings brought under this

chapter is a preponderance of the evidence. In a disciplinary
proceedi ng under this chapter involving the suspension or revocation of
the license of a health care professional |icensed under chapter 18.57

or 18.71 RCW the burden of proof is substantial and significant
evidence. A substantial and significant evidence standard is a higher
standard of proof than a preponderance of the evidence standard and a
| oner standard of proof than a clear and convincing evidence standard
and shall be based on the kind of evidence that reasonably prudent
persons are accustoned to relying on in the conduct of their affairs.

NEW SECTION. Sec. 211. In the event that the Washi ngton suprene
court or other court of conpetent jurisdiction rules or affirnms that
section 210 of this act is wunconstitutional, then the prescribed
standard of proof set forth in section 210 of this act takes effect
upon the ratification of a state constitutional anendnent that enpowers
the legislature to enact a standard of proof in health care
prof essional disciplinary proceedings or upon the enactnent by the
United States congress of a law permtting such standard of proof
whi chever occurs first.

PART 111 - | NSURANCE REFORM

Underwiting Standards

NEW SECTION. Sec. 301. A new section is added to chapter 48.19
RCWto read as foll ows:

(1) For the purposes of this section, "underwite" neans the
process of selecting, rejecting, or pricing a risk, and includes each
of these processes:

(a) Evaluation, selection, and classification of risk;

(b) Application of rates, rating rules, and classification plans to
risks that are accepted; and
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(c) Determining eligibility for:

(1) Coverage provisions;

(ii) Providing or limting the amount of coverage or policy limts;
or

(ti1) Prem um paynent plans.

(2) Each nedical malpractice insurer nust file its underwiting
rules, gquidelines, criteria, standards, or other information the
insurer uses to underwite nmedical mal practice coverage. However, an
insurer is excluded fromthis requirement if the insurer is ordered
into rehabilitation under chapter 48.31 or 48.99 RCW

(a) Every filing of wunderwiting information nust identify and
expl ai n:

(1) The class, type, and extent of coverage provided by the
i nsurer;

(1i1) Any changes that have occurred to the underwiting standards;
and

(ti1) How underwiting changes are expected to affect future
| osses.

(b) The information under (a) of this subsection nmust be filed with
the comm ssioner at least thirty days before it becones effective and
is subject to public disclosure upon receipt by the comm ssioner.

NEW SECTION. Sec. 302. A new section is added to chapter 48.18
RCWto read as foll ows:

(1) For the purposes of this section:

(a) "Adverse action”™ includes, but is not |imted to, the
fol | ow ng:

(1) Cancellation, denial, or nonrenewal of nedical malpractice
I nsurance cover age;

(1i) Charging a higher insurance premum for medical malpractice
i nsurance than woul d have been charged, whether the charge is by any of
the foll ow ng:

(A) Application of a rating rule;

(B) Assignment to a rating tier that does not have the | owest
avai l abl e rates; or

(C© Placenent with an affiliate conpany that does not offer the
| onest rates available to the insured within the affiliate group of
I nsurance conpani es; or
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(ii1) Any reduction or adverse or unfavorable change in the terns
of coverage or anmpunt of any nedical mal practice insurance, including,
but not |limted to, the follow ng: Coverage provided to the insured
physician is not as broad in scope as coverage requested by the insured
physician but is available to other insured physicians of the insurer
or any affiliate.

(b) "Affiliate" has the sanme neaning as in RCW48. 31B. 005(1).

(c) "daint nmeans a demand for paynent by an allegedly injured
third party under the ternms and conditions of an insurance contract.

(d) "Tier" has the sanme neaning as in RCW48. 18.545(1) (h).

(2) When an insurer takes adverse action against an insured, the
insurer may consider the followng factors only in conbination with
ot her substantive underwiting factors:

(a) An insured has inquired about the nature or scope of coverage
under a nedical mal practice insurance policy;

(b) An insured has notified the insurer, pursuant to the provisions
of the insurance contract, about a potential claim which did not
ultimately result in the filing of a claim or

(c) A claimwas closed w thout paynent.

Cancel |l ati on or Nonrenewal of Liability Insurance Policies

Sec. 303. RCW48.18.290 and 1997 ¢ 85 s 1 are each anended to read
as follows:

(1) Cancellation by the insurer of any policy which by its terns is
cancel lable at the option of the insurer, or of any binder based on
such policy which does not contain a clearly stated expiration date,
may be effected as to any interest only upon conpliance wth the
fol | ow ng:

(a)(i) For policies other than nedical nalpractice liability
i nsur ance: Witten notice of such cancellation, acconpanied by the
actual reason therefor, nust be actually delivered or mailed to the
named insured not less than forty-five days prior to the effective date
of the cancellation ((exeept—for—cancelHation—oef—insurance—polieies
for))

(ii) For policies that provide nedical malpractice liability
i nsur ance: Witten notice of such cancellation, acconpanied by the
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actual reason therefore, nust be actually delivered or mailed to the
naned i nsured not |less than ninety days prior to the effective date of
the cancellation;

(iii) For policies canceled due to nonpaynent of prem uns,
((whieh)) witten notice ((shall—be)) nust be actually delivered or
nailed to the naned insured not |ess than ten days prior to ((sueh—date
and except for cancellation of fire insurance policies)) the effective
date of the cancellation; and

(iv) For fire insurance policies canceled under chapter 48.53 RCW
((whieh)) witten notice ((shalH—noet—be)) nust be actually delivered or
nmailed to the naned insured not less than five days prior to ((sueh
date)) the effective date of the cancellation

(b) Like notice nust also be so delivered or mailed to each
nort gagee, pledgee, or other person shown by the policy to have an
interest in any | oss which may occur thereunder. For purposes of this
subsection (1)(b), "delivered" includes electronic transmttal
facsimle, or personal delivery.

(2) The mailing of any such notice shall be effected by depositing
it in a sealed envelope, directed to the addressee at his or her | ast
address as known to the insurer or as shown by the insurer's records,
with proper prepaid postage affixed, in a letter depository of the
United States post office. The insurer shall retainin its records any
such itemso nailed, together with its envel ope, which was returned by
the post office upon failure to find, or deliver the mailing to, the
addr essee.

(3) The affidavit of the individual making or supervising such a
mai ling, shall constitute prima facie evidence of such facts of the
mailing as are therein affirned.

(4) The portion of any premum paid to the insurer on account of
the policy, unearned because of the cancellation and in amunt as
conmputed on the pro rata basis, nust be actually paid to the insured or
other person entitled thereto as shown by the policy or by any
endor senent thereon, or be nmailed to the insured or such person as soon
as possible, and no |later than forty-five days after the date of notice
of cancellation to the insured for honeowners', dwelling fire, and
private passenger auto. Any such paynent may be nade by cash, or by
check, bank draft, or noney order.
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(5) This section shall not apply to contracts of life or disability
i nsurance w thout provision for cancellation prior to the date to which
prem uns have been paid, or to contracts of insurance procured under
t he provisions of chapter 48.15 RCW

Sec. 304. RCW 48.18.2901 and 2002 ¢ 347 s 1 are each anmended to
read as foll ows:

(1) Each insurer shall be required to renew any contract of
i nsurance subject to RCW 48.18.290 unless one of the follow ng
situations exists:

(a) The insurer gives the nanmed insured at |east forty-five or
ninety days' notice in witing as provided for in RCW48.18.290(1) (a)
(i) or (ii), that it ((prepeses—to+refuseto+renew)) wll not renew the
i nsurance contract upon its expiration date; and sets forth in that
witing the actual reason for refusing to renew,

(b) At |east twenty days prior to its expiration date, the insurer
has comruni cated, either directly or through its agent, its wllingness
to renew in witing to the naned insured and has included in that
witing a statenent of the anount of the prem um or portion thereof
required to be paid by the insured to renew the policy, and the insured
fails to discharge when due his or her obligation in connection wth
t he paynent of such premiumor portion thereof;

(c) The insured has procured equivalent coverage prior to the
expiration of the policy period,

(d) The contract is evidenced by a witten binder containing a
clearly stated expiration date which has expired according to its
terns; or

(e) The contract clearly states that it is not renewable, and is
for a specific line, subclassification, or type of coverage that is not
offered on a renewabl e basis. This subsection (1)(e) does not restrict
the authority of the insurance comm ssioner under this code.

(2) Any insurer failing to include in the notice required by
subsection (1)(b) of this section the anount of any increased prem um
resulting from a change of rates and an explanation of any change in
the contract provisions shall renew the policy if so required by that
subsection according to the rates and contract provisions applicable to
the expiring policy. However, renewal based on the rates and contract
provisions applicable to the expiring policy shall not prevent the
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i nsurer from maki ng changes in the rates and/or contract provisions of
the policy once during the termof its renewal after at |east twenty
days' advance notice of such change has been given to the naned
i nsur ed.

(3) Renewal of a policy shall not constitute a waiver or estoppel
with respect to grounds for cancellation which existed before the
effective date of such renewal, or with respect to cancellation of fire
policies under chapter 48.53 RCW

(4) "Renewal" or "to renew' neans the issuance and delivery by an
insurer of a contract of insurance replacing at the end of the contract
period a contract of insurance previously issued and delivered by the
sane insurer, or the issuance and delivery of a certificate or notice
extending the term of a contract beyond its policy period or term
However, (a) any contract of insurance with a policy period or term of
six months or |ess whether or not nmade continuous for successive terns
upon the paynent of additional premuns shall for the purpose of RCW
48.18. 290 and 48. 18. 293 t hrough 48. 18. 295 be considered as if witten
for a policy period or termof six nonths; and (b) any policy witten
for a termlonger than one year or any policy with no fixed expiration
date, shall, for the purpose of RCW 48.18.290 and 48.18.293 through
48. 18. 295, be considered as if witten for successive policy periods or
ternms of one year.

(5 A mdterm blanket reduction in rate, approved by the
comm ssioner, for nedical mal practice insurance shall not be considered
a renewal for purposes of this section.

Medi cal Mal practice C osed C ai mReporting

NEW SECTION. Sec. 305. The definitions in this section apply
t hroughout this chapter unless the context clearly requires otherw se.

(1) "daint nmeans a denmand for paynent of a | oss caused by nedical
mal practi ce.

(a) Two or nore clains, or a single claimnamng nultiple health
care providers or facilities, arising out of a single injury or
i nci dent of medical mal practice is one claim

(b) A series of related incidents of nedical malpractice is one
claim
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(2) "Caimant” nmeans a person filing a claimagainst a health care
provi der or health care facility.

(3) "Cosed clain nmeans a claimconcluded with or without paynent
and for which all admnistrative activity has been finalized by the
insuring entity or self-insurer.

(4) "Conmm ssioner"” neans the insurance comr ssioner.

(5) "Health care facility" or "facility" nmeans a clinic, diagnostic
center, hospital, Ilaboratory, nental health center, nursing hone,
office, surgical facility, treatnent facility, or simlar place where
a health care provider provides health care to patients.

(6) "Health care provider"” or "provider" neans a physician |icensed
under chapter 18.71 RCW an osteopathic physician |icensed under
chapter 18.57 RCW a podiatric physician |icensed under chapter 18.22
RCW a dentist licensed under chapter 18.32 RCW a chiropractor
licensed wunder chapter 18.25 RCW an advance registered nurse
practitioner |icensed under chapter 18.79 RCW a physician assistant
licensed under chapter 18.71A RCW and a naturopath |icensed under
chapter 18.36A RCW

(7) "Insuring entity" neans:

(a) An insurer;

(b) Ajoint underwiting association;

(c) Arisk retention group; or

(d) An unauthorized insurer that provides surplus |lines coverage.

(8) "Medical malpractice" neans a negligent act, error, or om ssion
in providing or failing to provide professional health care services
that is actionable under chapter 7.70 RCW

(9) "Self-insurer" neans any health care provider, facility, or
ot her individual or entity that assumes operational or financial risk
for clains of nedical malpractice.

NEW SECTION.  Sec. 306. (1) Beginning April 1, 2006, every self-
insurer or insuring entity that provides nedical nal practice insurance
to any facility or provider in Washington state nust report to the
commi ssioner any closed claimrelated to nedical nalpractice, if the
claimresulted in a final

(a) Judgnent in any anount;

(b) Settlenent or paynent in any anount; or
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(c) Disposition of a nedical malpractice claim resulting in no
i ndemmi ty paynment on behal f of an insured.

(2) If a claimis not reported by an insuring entity or self-
i nsurer under subsection (1) of this section due to limtations in the
medi cal mal practice coverage of a facility or provider, the facility or
provi der nust report the claimto the conm ssioner.

(3) Reports under this section nust be filed with the comm ssioner
within sixty days after the claimis closed by the insuring entity or
sel f-insurer

(4)(a) The conm ssioner may inpose a fine of up to two hundred
fifty dollars per day per case against any insuring entity that
violates the requirenents of this section. The total fine per case nay
not exceed ten thousand doll ars.

(b) The departnment of health may inpose a fine of up to two hundred
fifty dollars per day per case against any facility or provider that
violates the requirenents of this section. The total fine per case nay
not exceed ten thousand doll ars.

NEW SECTION. Sec. 307. The reports required under section 306 of
this act nust contain the followng data in a form and with coding
prescribed by the comm ssioner for each claim

(1) A unigue nunber assigned to the claimby the insuring entity or
self-insurer to serve as an identifier for the claim

(2) The type of health care provider, including the provider's
medi cal specialty; the type of facility, if any, and the | ocation
within the facility where the injury occurred;

(3) The date of the event that resulted in the claim

(4) The county or counties in which the event that resulted in the
cl ai m occurred;

(5) The date the claimwas reported to the insuring entity, self-
insurer, facility, or provider;

(6) The date of suit, if filed,

(7) The claimant's age and sex;

(8 Specific information about the judgnent or settlenent
i ncl udi ng:

(a) The date and anmount of any judgnent or settlenent;

(b) Whether the settlenent:

(i) Was the result of a judgnent, arbitration, or nediation; and
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(1i) Cccurred before or after trial;

(c) For clains that result in a verdict or judgnment that item zes
damages:

(1) Econom c damages, such as incurred and anticipated nedical
expense and | ost wages;

(11) Noneconom c damages; and

(ti1) Allocated | oss adjustnent expense, including but not limted
to court costs, attorneys' fees, and costs of expert w tnesses;

(d) For clains that do not result in a verdict or judgnent that
item zes dammges:

(1) Total damages; and

(ii) Allocated | oss adjustnent expense, including but not limted
to court costs, attorneys' fees, and costs of expert w tnesses; and

(e) If there is no judgnent or settlenent:

(1) The date and reason for final disposition; and

(1i) The date the claimwas cl osed; and

(9) The reason for the nedical malpractice claim The conm ssioner
shal |l use the sane coding of reasons for malpractice clains as those
used for mandatory reporting to the national practitioner data bank, in
the federal departnent of health and human services, as provided in 42
U S C Secs. 11131 and 11134, as anended.

NEW SECTION. Sec. 308. The comm ssioner nust prepare aggregate
statistical summaries of closed clains based on calendar year data
subm tted under section 306 of this act.

(1) At a mninum data nust be sorted by cal endar year and cal endar
i nci dent year. The comm ssioner may al so decide to display data in
ot her ways.

(2) The summaries nust be available by March 31st of each year

(3) Information included in an individual closed claim report
submtted by an insurer or self-insurer wunder this chapter is
confidential, is exenpt from public disclosure, and nay not be nade
avai |l abl e by the comm ssioner to the public.

NEW SECTION. Sec. 309. Beginning in 2006, the comm ssioner nust
prepare an annual report by June 30th that summari zes and anal yzes t he
closed claimreports for nedical malpractice filed under section 306 of
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this act and the annual financial reports filed by insurers witing
medi cal mal practice insurance in this state. The report nust include:

(1) An analysis of closed claimreports of prior years for which
data are coll ected and show.

(a) Trends in the frequency and severity of clains paynents;

(b) An item zation of econom ¢ and noneconom ¢ danages;

(c) An item zation of allocated |oss adjustnent expenses;

(d) The types of nedical malpractice for which clains have been
pai d; and

(e) Any other information the conmm ssioner determnes illustrates
trends in closed clains;

(2) An analysis of the nedical nmalpractice insurance market in
Washi ngton state, including:

(a) An analysis of the financial reports of the insurers with a
conbi ned nmar ket share of at |east ninety percent of net witten nedical
mal practice premumin Washington state for the prior cal endar year;

(b) Aloss ratio analysis of nedical mal practice insurance witten
i n Washi ngton state; and

(c) A profitability analysis of each insurer witing nedical
mal practice insurance;

(3) A conparison of loss ratios and the profitability of nedica
mal practice insurance in Washington state to other states based on
financial reports filed wth the national association of insurance
comm ssioners and any other source of information the comm ssioner
deens rel evant;

(4) A summary of the rate filings for nedical mal practice that have
been approved by the comm ssioner for the prior calendar vyear,
including an analysis of the trend of direct and incurred |osses as
conpared to prior years;

(5) The conm ssioner must post reports required by this section on
the internet no later than thirty days after they are due; and

(6) The comm ssioner may adopt rules that require insuring entities
and self-insurers required to report under section 306(1) of this act
to report data related to:

(a) The frequency and severity of open clains for the reporting
peri od;

(b) The aggregate anounts reserved for incurred clains;

(c) Changes in reserves fromthe previous reporting period; and
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(d) Any other information that helps the conm ssioner nonitor
| osses and clains developnent in the Wshington state nedica
mal practice i nsurance narket.

NEW SECTION. Sec. 310. The comm ssioner shall adopt all rules
needed to inplenent this chapter. To ensure that claimants, health
care providers, health care facilities, and self-insurers cannot be
individually identified when data is disclosed to the public, the
comm ssioner shall adopt rules that require the protection of
information that, in conbination, could result in the ability to
identify the claimnt, health care provider, health care facility, or
self-insurer in a particular claimor collection of clains.

NEW SECTION. Sec. 311. A new section is added to chapter 7.70 RCW
to read as foll ows:

In any action filed under this chapter that results in a final:

(1) Judgnent in any anount;

(2) Settlenent or paynent in any anount; or

(3) Disposition resulting in no indemity paynent,
the claimant or his or her attorney shall report to the office of the
i nsurance comm ssioner on fornms provided by the comm ssioner any court
costs, attorneys' fees, or costs of expert wtnesses incurred in
pursui ng the action.

NEW SECTION. Sec. 312. |If the national association of insurance
comm ssi oners adopts nodel nedical mal practice reporting standards, the
I nsurance commi ssi oner nust anal yze the nodel standards and report to
the legislature on or before the Decenber 1st subsequent to the
adoption of the nodel standards. The report nust include an analysis
of any differences between the nodel standards and sections 305 through
310 of this act and nmake recomendations, if any, regarding possible
| egi sl ative changes. The report mnust be made to the house of
representatives conmttees on health care; financial institutions and
i nsurance; and judiciary and the senate commttees on health and | ong-
termcare; financial institutions, housing and consuner protection; and
judiciary.
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NEW SECTION. Sec. 313. A new section is added to chapter 42.17
RCWto read as foll ows:

Information in a closed claim report filed under section 307 of
this act that alone or in conbination could result in the ability to
identify a claimant, health care provider, health care facility, or
self-insurer involved in a particular claimis exenpt fromdisclosure
under this chapter

PART |V - MEDI CAL MALPRACTI CE PREM UM ASSI STANCE

NEW SECTION. Sec. 401. The departnment of health shall devel op
in consultation with the departnent of revenue, a program to provide
busi ness and occupation tax credits for physicians who serve uninsured,
nmedi care, and nedicaid patients in a private practice or a reduced fee
access programfor the uninsured and shall submt proposed |egislation
to the legislature by Decenber 15, 2005.

PART V - CIVIL JUSTI CE REFORM

Expert Wtness Qualifications and Limts

NEW SECTION. Sec. 501. A new section is added to chapter 7.70 RCW
to read as foll ows:

(1) In an action against a health care provider under this chapter,
an expert may not provide testinony at trial unless the expert neets
the followng criteria:

(a) Has expertise in the nedical condition at issue in the action;

and

(b) At the time of the occurrence of the incident at issue in the
action, or at the time of retirenent in the case of an expert who
retired no sooner than five years prior to the tinme the action is
commenced, was either:

(1) Engaged in active practice in the sane or simlar area of
practice or specialty as the defendant; or
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(i1) Teaching at an accredited nedical school or an accredited or
affiliated academc or clinical training programin the sane or simlar
area of practice or specialty as the defendant, including instruction
regarding the particular condition at issue.

(2) Upon notion of a party, the court nmay waive the requirenents of
subsection (1) of this section and allow an expert who does not neet
those requirenents to testify at trial if the court finds that:

(a) Extensive efforts were made by the party to |ocate an expert
who neets the criteria under subsection (1) of this section, but none
was Wi lling and available to testify; and

(b) The proposed expert is qualified to be an expert wtness by
virtue of the person's training, experience, and know edge.

NEW SECTION. Sec. 502. A new section is added to chapter 7.70 RCW
to read as foll ows:

An expert opinion provided in the course of an action against a
health care provider wunder this chapter nust be corroborated by
adm ssi bl e evidence, such as, but not limted to, treatnent or practice
protocol s or guidelines devel oped by nedical specialty organizations,
obj ective academ c research, clinical trials or studies, or wdely
accepted clinical practices.

NEW SECTION. Sec. 503. A new section is added to chapter 7.70 RCW
to read as foll ows:

In any action under this chapter, each party shall presunptively be
entitled to only two independent experts on an issue, except upon a
show ng of good cause. The court, upon a show ng of good cause, shal
al l ow additional experts on an issue to be called as the court deens
appropri ate.

Certificate of Merit

NEW SECTION. Sec. 504. A new section is added to chapter 7.70 RCW
to read as foll ows:

(1) I'n an action against an individual health care provider under
this chapter for personal injury or wongful death in which the injury
is alleged to have been caused by an act or om ssion that violates the
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accepted standard of care, the plaintiff nust file a certificate of
merit at the time of commencing the action. If the action is comenced
within forty-five days of the expiration of the applicable statute of
limtations, the plaintiff nust file the certificate of nerit within
forty-five days of comrenci ng the action.

(2) The certificate of nmerit nust be executed by a health care
provi der who neets the qualifications of an expert under this chapter
If there is nore than one defendant in the action, the person
comencing the action nust file a certificate of nerit for each
def endant .

(3) The certificate of nmerit nust contain a statenment that the
person executing the certificate of nerit believes, based on the
information known at the time of executing the certificate of nerit,
that there is a reasonable probability that the defendant's conduct did
not follow the accepted standard of care required to be exercised by
t he def endant.

(4) Upon notion of the plaintiff, the court may grant an additi onal
period of tine to file the certificate of nerit, not to exceed ninety
days, if the court finds there is good cause for the extension.

(5 (a) Failure to file a certificate of nerit that conplies with
the requirenents of this section is grounds for dism ssal of the case.

(b) If a case is dismssed for failure to file a certificate of
merit that conplies with the requirenments of this section, the filing
of the claimagainst the health care provider shall not be used agai nst
the health care provider in professional liability insurance rate
setting, personal credit history, or professional |icensing and
credenti al i ng.

Statute of Limtations Reform

Sec. 505. RCW4.16.350 and 1998 ¢ 147 s 1 are each anmended to read
as follows:

(1) Any civil action or arbitration for danmages for injury or death
occurring as a result of health care or related services, or the
arranging for the provision of health care or related services, which
is provided after June 25, 1976, against((+
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representative:-)) a health care provider as defined in RCW7.70.020, or
a health care institution, based upon all eged professional negligence
shal |l be commenced within three years of the act or omssion alleged to
have caused the injury, death, or condition, or wthin one year of the
time the patient or his or her representative or custodial parent or
guardi an discovered or reasonably should have discovered that the
injury, death, or condition was caused by said act or om ssion,
whi chever period ((exptres—tater—except—that—+nr—no—event—shall—an
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vhder—the—age—of etghteen—yrears)) occurs first.

(2) In no event may an action be commenced nore than three years
after the act or omssion alleged to have caused the injury or
condition except:

(a) Upon proof of fraud, intentional concealnent, or the presence
of a foreign body not intended to have a therapeutic or diagnostic
purpose or effect, in which case the patient or the patient's
representative has one year fromthe date the patient or the patient's
representative or custodial parent or guardian has actual know edge of
the act of fraud or concealnent or of the presence of the foreign body
within which to commence a civil action for damages.

(b) I'n the case of a mnor, upon proof that the mnor's custodi al
parent or quardian and the defendant or the defendant's insurer have
commtted fraud or collusion in the failure to bring an action on
behalf of the mnor, in which case the patient or the patient's
representative has one year fromthe date the patient or the patient's
representative other than the custodial parent or guardian who
commtted the fraud or collusion has actual know edge of the fraud or
collusion, or one year from the date of the mnor's eighteenth
bi rt hday, whichever provides a |onger period.

(c) In the case of a mnor under the full age of six years, in
whi ch case the action on behalf of the m nor nust be comenced wthin
three years, or prior to the mnor's eighth birthday, whichever
provides a |l onger period.

(3) For purposes of this section, the tolling provisions of RCW
4.16.190 do not apply.

(4) This section does not apply to a civil action based on
i ntentional conduct brought against those individuals or entities
specified in this section by a person for recovery of danmages for
injury occurring as a result of childhood sexual abuse as defined in
RCW 4. 16. 340(5) .
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(5) This section applies to all causes of action for injury or
death occurring as a result of health care or related services, or the
arranging for the provision of health care or related services, filed
on or after the effective date of this section. However, any action
which, if filed on or after the effective date of this section, would
have been tinely under forner law, but now would be barred under the
chapter . . ., Laws of 2005 anendnents contained in this section, my
be brought within one year following the effective date of this
section.

(6) Any action not commenced in accordance with this section is
barr ed.

Encouraging Early Settlenent O fers

NEW SECTION. Sec. 506. A new section is added to chapter 7.70 RCW
to read as foll ows:

The definitions in this section apply throughout sections 507
t hrough 511 of this act unless the context clearly requires otherw se.

(1) "Allegedly responsible party" neans a health care provider
all eged by the claimant to be responsible for at |east sone portion of
an injury to the claimant resulting from alleged professional
negligence in the provision of health care.

(2) "Amount recovered" neans the total conpensation, including the
reasonabl e value of nonnonetary conpensation, that an attorney has
obtai ned on behalf of a claimnt through settlenent, arbitration, or
judgnent, mnus the reasonable costs and expenses incurred by the
attorney in prosecuting or settling the claim

(3) "Caimant" neans any natural person who, in his or her own
right, or vicariously, is seeking conpensation in connection with a
claim under this chapter for personal injury or wongful death as a
result of alleged professional negligence in the provision of health
care.

(4) "Collateral source" neans conpensation or benefits paid or
payable to the claimant or on the claimnt's behalf, to conpensate the
claimant for the injury conplained of, regardless of the right of
recoupnent of any other entity, through subrogation, trust agreenent,
lien, or otherw se.
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(5) "Contingent fee" neans conpensation, however cal cul ated, that
is payable only if an anmount is recovered.

(6) "Early settlenent offer” neans a settlenent offer nade in
accordance with section 507 of this act.

(7) "Econom c danmages" has the neaning provided in RCW 4. 56. 250.

(8) "Entity" includes an individual or person.

(9) "Noneconom c danages" has the neani ng provided i n RCW 4. 56. 250.

NEW SECTI ON.  Sec. 507. A new section is added to chapter 7.70 RCW
to read as foll ows:

(1) In any civil action for damages brought under this chapter
against a health care provider based on alleged professiona
negli gence, an allegedly responsible party nay nake an early settl enent
offer at any tine prior to one hundred twenty days after the claimis
filed wwth a court. To qualify as an early settlenent offer, the offer
must include a good faith offer to conpensate the clainmant for the
claimant's current and future econom c damages suffered as a result of
the allegedly responsible party's act or omssion, |ess collateral
source benefits available to the claimnt, and for reasonable hourly
attorneys' fees for the claimant. The early settlenent offer nust be
in witing and communi cated to the claimant by certified mail. The
of fer nust remain open for acceptance for a mninmumof thirty days from
the date the offer is received by the claimnt.

(2) An allegedly responsible party may anmend or issue an additiona
early settlement offer prior to one hundred twenty days after the
action is commenced. The claimant may extend the time for receiving
the offer beyond this period.

(3) An attorney who receives an early settlenent offer shal
provide a true and conplete copy of the offer to his or her client.

(4) A claimant who agrees in witing to an early settlenment offer
may not bring or continue a civil action, based on the sane alleged
prof essi onal negligence, against the allegedly responsible party who
made the early settlenment offer or any other allegedly responsible
parties who joined in the early settlenent offer under subsection (5)
of this section.

(5) An offer under subsection (1) of this section may include other
al | egedly responsible parties who were involved in the events that gave
rise to the civil action, regardless of the theory of liability on
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which the claim is based, with their consent. If, after an early
settlement offer is made and accepted, the participants in the offer
di spute their relative contributions to the paynents to be nmade to the
cl ai mant, such disputes shall be resolved through binding arbitration
i n accordance with chapter 7.04 RCW

(6) The claimant may reject an offer of conpensation made under
subsection (1) of this section and elect to bring or nmaintain a civil
action for damages. Upon rejection of an offer of conpensation that
conplies with the requirenents of subsection (1) of this section, the
claimant may recover danages in the civil action only if the clai mant
proves by clear and convincing evidence that the allegedly responsible
party caused the injury by reckless, willful, or wanton conduct.

NEW SECTION. Sec. 508. A new section is added to chapter 7.70 RCW
to read as foll ows:

(1) An attorney who represents a person alleging personal injury or
death resulting from professional negligence in the provision of health
care, and who represents the person on a contingent-fee basis, shal
send a demand for conpensation by certified mail to each allegedly
responsible party prior to comencing a court action. In the event
that multiple allegedly responsible parties are known to the attorney,
a demand nmust be sent on the sanme date to each party. The demand nust
specify the anpbunt of conpensation sought and nust set forth the
material facts, docunentary evidence, and other information relevant to
t he demand, i ncl uding:

(a) The nane and address of the claimant or of the person on whose
behal f the claimis being made;

(b) A brief description of howthe injury or |oss occurred;

(c) The nanes and, if known, the addresses and tel ephone nunbers of
all known witnesses to the injury or |oss;

(d) Copies of photographs in the claimant's possession which relate
to the injury or |oss;

(e) The basis for claimng that the party to whom the denmand is
addressed is responsible or partially responsible for the injury or
| oss;

(f) A description of the nature of the injury or loss, including
the dates and nature of the care or services provided, and the nanes
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and addresses of all physicians and other health care providers that
provi ded nmedi cal care or services to the claimant or injured party;

(g0 Medical records relating to the injury, including those
involving a prior injury or preexisting nedical condition which would
be di scoverable by the allegedly responsible party during the course of
l[itigation or, in lieu thereof, executed releases authorizing the
all egedly responsible party to obtain the records directly fromthose
health care providers who provided treatnent to the claimnt; and

(h) Docunentation of any nedical expenses, |ost wages, persona
| osses, and other economic and noneconom ¢ danages suffered as a
consequence of the injury or |oss.

(2) The attorney shall mail copies of each demand to the clai mant
and to each allegedly responsible party.

(3) A claimant's attorney who learns of an additional allegedly
responsible party after making a demand for conpensation under
subsection (1) of this section shall send a denmand for conpensation to
the newy discovered allegedly responsible party and simultaneously
mail a copy of the demand to each of the other allegedly responsible
parties and to the clai mant.

(4) In the event that a claimant's attorney |earns of an additional
al l egedly responsible party nore than ninety days after nmaki ng a demand
for conpensation under subsection (1) of this section, the attorney
shall not be required to send a denand to that party nor do the fee
limtations inposed under section 510 (1) and (2) of this act apply
with regard to an anmount recovered fromthat party, except as provided
by this subsection. An attorney who fails as a result of a breach of
the standard of care to learn of an additional allegedly responsible
party within ninety days of sending a denmand for conpensation to
anot her all egedly responsible party shall not collect a fee in excess
of that allowed under section 510 (1) and (2) of this act with respect
to an anount recovered fromthe additional allegedly responsible party.

NEW SECTION. Sec. 509. A new section is added to chapter 7.70 RCW
to read as foll ows:

An allegedly responsible party is under no obligation to issue a
response to a demand for conpensation nade under section 508 of this
act. The fact that a demand for conpensati on was or was not nade, the
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fact that an early settlenent offer was or was not nmade, and the anount
of any demand or settlenment offer made are inadm ssible at a trial
arising fromthe injury or | oss.

NEW SECTI ON.  Sec. 510. A new section is added to chapter 7.70 RCW
to read as foll ows:

(1) An attorney who represents a claimant who has accepted an early
settlenment offer under section 507 of this act shall not collect an
anount as conpensation for the attorney's services that is nore than
the attorney's reasonable hourly fees for the services perforned.

(2) An attorney who represents a claimnt who has rejected or
failed to accept an early settlenment offer shall not <collect a
contingent fee that is greater than twenty percent of the anount of the
early settlenent offer plus the percentage of the anount recovered in
excess of the early settlenent offer as was agreed to by the cl ai mant
and the attorney.

(3) A claimant's attorney who has failed to nake a denmand for
conpensati on under section 508 of this act, or who has omtted fromthe
demand any information required under section 508 of this act of a
material nature which the attorney had in his or her possession, or
which was readily available to himor her, or of which the attorney had
knowl edge, shall not collect a contingent fee greater than twenty
percent of the anount recovered.

(4) A claimant's attorney who has failed to provide his or her
client a true and conplete copy of an early settlenment offer received
by the attorney, as required under section 507 of this act, shall not
collect a contingent fee greater than twenty percent of the anount
recovered.

(5) An attorney shall disclose, plainly and in witing, to
cl ai mnts whom the attorney proposes to represent on a contingent-fee
basis: (a) The fee limtations inposed by this section; and (b) the
fact that such limtations are maximnumlimts and that the attorney and
claimant may negotiate a | ower fee.

The attorney shall also provide to each claimant a copy of this
act .

(6) The fee limtations inposed by this section may not be wai ved.

(7) This section applies to all attorneys practicing in this state,
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i ncl udi ng attorneys prosecuting clains filed in federal court, to the
maxi mum extent permtted by federal |aw

NEW SECTION. Sec. 511. A new section is added to chapter 7.70 RCW
to read as foll ows:

A fiduciary relationship applies with respect to a fee agreenent
bet ween an attorney and a cl ai mant.

Sec. 512. RCW7.70.070 and 1975-'76 2nd ex.s. ¢ 56 s 12 are each
anmended to read as foll ows:

(1) The court shall, in any action under this chapter, determ ne
the reasonabl eness of each party's attorneys fees. The court shall
take into consideration the follow ng:

((H)) (a) The tine and | abor required, the novelty and difficulty
of the questions involved, and the skill requisite to performthe |egal
servi ce properly;

((&)) (b) The likelihood, if apparent to the client, that the
acceptance of the particular enploynent will preclude other enploynent
by the | awer;

((63))) (c) The fee customarily charged in the locality for simlar
| egal services;

((4))) (d) The anmount involved and the results obtained;

((65))) (e) The tine limtations inposed by the client or by the
ci rcunst ances;

((66))) (f) The nature and I ength of the professional relationship
with the client;

((6H)) (g) The experience, reputation, and ability of the |awer
or lawers perform ng the services;

((68))) (h) Whether the fee is fixed or contingent.

(2) An attorney's contingency fee is limted to the maxinm
perm ssible fee allowed under section 510 of this act.

Col | ateral Source Paynent Reform
Sec. 513. RCW 7. 70. 080 and 1975-'76 2nd ex.s. ¢ 56 s 13 are each

amended to read as foll ows:
(1) Any party may present evidence to the trier of fact that the
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patient or clainmant has already been, or will be, conpensated for the

injury conplained of from ((any—seurce—execept—the—assets—of—the

enployee)) a collateral source. In the event the evidence is admtted,
the other party may present evidence of any anmpunt that was paid or
contributed to secure the right to any conpensation. Conpensation as
used in this section shall nmean paynent of nobney or other property to
or on behalf of the patient or claimant, rendering of services to the
patient free of charge to the patient or clainmant, or indemification
of expenses incurred by or on behalf of the patient or clainmnt.
Not wi t hst andi ng this section, evidence of conpensation by a defendant
health care provider may be offered only by that provider.

(2) Unless otherwi se provided by state | aw or superseding federal
law, there is no right of subrogation or reinbursenent from the
patient's or claimant's tort recovery with respect to conpensation
covered in subsection (1) of this section. This subsection does not
apply to a subrogation or reinbursenent right under a contract or other
agreenent entered into prior to the effective date of this act.

Presuit Notice and Mandatory Medi ation

Sec. 514. RCW 7.70.100 and 1993 c 492 s 419 are each anmended to
read as foll ows:

(1) No action for damages for injury or death occurring as a result
of health care or related services, or the arranging for the provision
of health care or related services, may be comenced unless the
def endant has been given at | east ninety days' notice of the intention
to commence the action. If the notice is served within ninety days
before the expiration of the applicable statute of |limtations, the
time for the commencenent of the action nust be extended ninety days
fromthe service of the notice.

(2) The provisions of subsection (1) of this section are not
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applicable with respect to any defendant whose nane is unknown to the
plaintiff at the tinme of filing the conplaint and who is identified
therein by a fictitious nane.

(3) After the filing of the ninety-day presuit notice, and before
a superior court trial, all causes of action, whether based in tort,
contract, or otherw se, for damages ((artsthrg—F+roen)) for injury or
death occurring as a result of health care or related services, or the
arranging for the provision of health care or related services,
provided after July 1, 1993, shall be subject to nmandatory nedi ation
prior to trial.

((2)) (4) The suprene court shall by rule adopt procedures to
i npl emrent mandat ory nedi ati on of actions under this chapter. The rules
shal |l require nmandatory nediation wthout exception and address, at a
m ni mum

(a) Procedures for the appointnent of, and qualifications of,
medi at or s. A nedi ator shall have experience or expertise related to
actions arising frominjury occurring as a result of health care, and
be a nmenber of the state bar association who has been admtted to the
bar for a mninmumof five years or who is a retired judge. The parties
may stipulate to a nonlawer nediator. The court my prescribe
addi tional qualifications of nediators;

(b) Appropriate limts on the anount or nmanner of conpensation of
medi at or s;

(c) The nunber of days followng the filing of a claim((urder—this
chapter)) within which a nediator nust be sel ected,;

(d) The nethod by which a nediator is selected. The rule shal
provide for designation of a nediator by the superior court if the
parties are unable to agree upon a nedi ator;

(e) The nunber of days following the selection of a nediator within
whi ch a nedi ati on conference nmust be hel d;

(f) A nmeans by which nediation of an action ((urder—this—echapter))
may be waived by a nediator who has determned that the claimis not
appropriate for nediation; and

(g) Any other matters deened necessary by the court.

((63))) (5) Mediators shall not inpose discovery schedul es upon the
parties.

(6) The suprene court shall by rule also adopt procedures for the
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parties to certify to the court the nmanner of nediation used by the
parties to conply with this section.

Pronoti ng Periodic Paynents of Future Damages

NEW SECTI ON.  Sec. 515. A new section is added to chapter 7.70 RCW
to read as foll ows:

(1) The definitions in this subsection apply throughout this
section unless the context clearly requires otherw se.

(a) "Future danages" includes damages for future health care or
rel ated services, care or custody, loss of future earnings, |oss of
bodily function, or future pain and suffering of the judgnent creditor.

(b) "Periodic paynents" neans the paynent of noney or delivery of
ot her property to the judgnent creditor at regular intervals.

(2) In any action for damages for injury occurring as a result of
health care or related services, or for the arranging for the provision
of health care or related services, the court shall, at the request of
either party, enter a judgnent ordering that noney damages or its
equi val ent for future damages of the judgnent creditor be paid in whole
or in part by periodic paynents rather than by a |unp-sum paynent if
the award equals or exceeds fifty thousand dollars in future danages.
In entering a judgnment ordering the paynent of future damages by
periodi c paynents, the court shall make a specific finding as to the
dol I ar anmount of periodic paynents which will conpensate the judgnent
creditor for such future damages. As a condition to authorizing
periodic paynents of future danages, the court shall require the
j udgnment debtor who is not adequately insured to post security adequate
to ensure full paynent of such damages awarded by the judgnment. Upon
term nation of periodic paynents of future damages, the court shall
order the return of this security, or so nmuch as remains, to the
j udgnent debt or.

(3)(a) The judgnent ordering the paynent of future danmages by
periodic paynents nust specify the recipient or recipients of the
paynents, the dollar anmount of the paynents, the interval between
paynents, and the nunmber of paynents or the period of tine over which
paynments nust be nade. The paynents are only subject to nodification
in the event of the death of the judgnent creditor.
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(b) I'n the event that the court finds that the judgnent debtor has
exhibited a continuing pattern of failing to nake the paynents, as
specified in (a) of this subsection, the court shall find the judgnent
debtor in contenpt of court and, in addition to the required periodic
paynments, shall order the judgnment debtor to pay the judgnent creditor
all damages caused by the failure to make such periodic paynents,
i ncluding court costs and attorneys' fees.

(4) I'n the event of the death of the judgnent creditor, the court,
upon petition of any party in interest, shall nodify the judgnment to
elimnate future periodic paynents of danages awarded for future
medi cal treatment, care or custody, |loss of bodily function, or future
pain and suffering of the judgnent creditor. However, noney danages
awarded for loss of future earnings may not be reduced or paynents
term nated by reason of the death of the judgnent creditor, but nust be
paid to persons to whomthe judgnment creditor owed a duty of support,
as provided by law, imrediately prior to his or her death. In such
cases, the court that rendered the original judgnment may, upon petition
of any party in interest, nodify the judgnent to award and apportion
t he unpai d future damages in accordance wth this subsection (4).

(5 Followng the occurrence or expiration of all obligations
specified in the periodic paynent judgnent, any obligation of the
j udgnent debtor to nmake further paynents ceases and any security given
under subsection (2) of this section reverts to the judgnment debtor.

(6) For purposes of this section, the provisions of RCW4.56.250 do
not apply.

(7) It is intended in enacting this section to authorize, in
actions for damages for injury occurring as a result of health care or
related services, or the arranging for the provision of health care or
rel ated services, the entry of judgnents that provide for the paynent
of future damages through periodic paynents rather than |unp-sum
paynments. By authorizing periodic paynment judgnents, it is further
intended that the courts wll utilize such judgnents to provide
conpensation sufficient to neet the needs of an injured plaintiff and
t hose persons who are dependent on the plaintiff for whatever period is
necessary while elimnating the potential wndfall from a |unp-sum
recovery that was intended to provide for the care of an injured
plaintiff over an extended period who then dies shortly after the
judgnent is paid, |eaving the balance of the judgnent award to persons
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and purposes for which it was not intended. It is also intended that
all elenments of the periodic paynent program be specified wth
certainty in the judgnent ordering such paynents and that the judgnent
not be subject to nodification at sone future tinme that mght alter the
specifications of the original judgnent, except in the event of the
death of the judgnent creditor.

Joint and Several Liability Reform

Sec. 516. RCW4.22.070 and 1993 ¢ 496 s 1 are each anended to read
as follows:

(1) In all actions involving fault of nore than one entity, the
trier of fact shall determ ne the percentage of the total fault which
is attributable to every entity which caused the clainmant's damages
except entities imune fromliability to the claimant under Title 51
RCW The sum of the percentages of the total fault attributed to at-
fault entities shall equal one hundred percent. The entities whose
fault shall be determned include the claimnt or person suffering
personal injury or incurring property damage, defendants, third-party
def endants, entities ((releasedby)) who have entered into a rel ease,
covenant not to sue, covenant not to enforce judgnent, or simlar
agreenent with the claimant, entities with any other individual defense
against the claimant, and entities imune from liability to the
claimant, but shall not include those entities imune fromliability to
the claimant under Title 51 RCW  Judgnent shall be entered against
each defendant except those entities who have ((beenr—+released—by))
entered into a release, covenant not to sue, covenant not to enforce
judgnent, or simlar agreenent with the claimant or are imune from

l[iability to the claimant or have prevailed on any other individua
def ense against the claimant in an anount which represents that party's
proportionate share of the claimant's total damages. The liability of
each defendant shall be several only and shall not be joint except:

(a) A party shall be responsible for the fault of another person or
for paynent of the proportionate share of another party where both were
acting in concert or when a person was acting as an agent or servant of
the party.
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(b)(i) Except as provided in (b)(ii) of this subsection, if the
trier of fact determnes that the claimant or party suffering bodily
injury or incurring property danmages was not at fault, the defendants
agai nst whom judgnent is entered shall be jointly and severally liable
for the sum of their proportionate shares of the ((elatmants
Felatmant-s})) claimant's total damages.

(ii) (b)(i) of this subsection does not apply to a health care
provider as defined in RCW7.70.020 in an action for danages for injury
or death occurring as a result of health care or related services, or
the arranging for the provision of health care or related services,
whet her brought under chapter 7.70 RCW RCW 4.20.010, 4.20.020,
4.20.046, 4.24.010, or 48.43.545(1), any other applicable |law, or any
conbination thereof, wth respect to judgnents for noneconom ¢ danages.
In all actions for danages for injury or death occurring as a result of
health care or related services, or the arranging for the provision of
health care or related services, the liability of a health care
provi der for noneconom c damages is several only. For the purposes of
this subsection, "noneconom c danmages"” has the neaning given in RCW
4.56. 250.

(2) If a defendant is jointly and severally |iable under one of the
exceptions listed in subsection((s)) (1)(a) or ((€H)) (b) of this
section, such defendant's rights to contribution against another
jointly and severally |iable defendant, and the effect of settlenent by
either such defendant, shall be determned under RCW 4.22.040,
4.22.050, and 4. 22.060.

(3)(a) Nothing in this section affects any cause of action relating
to hazardous wastes or substances or solid waste di sposal sites.

(b) Nothing in this section shall affect a cause of action arising
fromthe tortious interference with contracts or business relations.

(c) Nothing in this section shall affect any cause of action
arising from the manufacture or marketing of a fungible product in a
generic form which contains no clearly identifiable shape, color, or
mar ki ng.

Sec. 517. RCW4.22.015 and 1981 ¢ 27 s 9 are each anended to read
as follows:

"Fault" includes acts or om ssions, including msuse of a product,
that are in any neasure negligent or reckless toward the person or
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property of the actor or others, or that subject a person to strict
tort liability or liability on a product liability claim The term
al so includes breach of warranty, unreasonabl e assunption of risk, and
unreasonable failure to avoid an injury or to mtigate danmages. Legal
requi renents of causal relation apply both to fault as the basis for
l[itability and to contributory fault.

A conparison of fault for any purpose under RCW 4.22. 005 through
((4-—22060)) 4.22.070 shall involve consideration of both the nature of
t he conduct of the parties to the action and the extent of the causal
relati on between such conduct and the danages.

Preventing Frivol ous Lawsuits

NEW SECTI ON.  Sec. 518. A new section is added to chapter 7.70 RCW
to read as foll ows:

(1) In any action under this section, an attorney that has drafted,
or assisted in drafting and filing an action, counterclaim
cross-claim third-party claim or a defense to a claim upon signature
and filing, certifies that to the best of the party's or attorney's
know edge, information, and belief, formed after reasonable inquiry it
is not frivolous, and is well grounded in fact and is warranted by
existing law or a good faith argunment for the extension, nodification,
or reversal of existing law, and that it is not interposed for any
I nproper purpose, such as to harass or to cause frivolous litigation.
If an action is signed and filed in violation of this rule, the court,
upon notion or upon its own initiative, may inpose upon the person who
signed it, a represented party, or both, an appropriate sanction, which
may include an order to pay to the other party or parties the anount of
t he reasonabl e expenses incurred because of the filing of the action,
counterclaim cross-claim third-party claim or a defense to a claim
including a reasonable attorney fee. The procedures governing the
enforcenment of RCW4.84.185 shall apply to this section.

(2) Wthin one hundred twenty days after filing a lawsuit wunder
this chapter, the attorney of record, or the plaintiff if pro se, nust
file a certificate of nerit. The certificate nmust state that the
attorney or pro se plaintiff has consulted with a qualified expert who
believes on a nore probable than not basis that the claim set forth
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satisfies at |east one of the basis for recovery under this chapter
Upon a showi ng of good cause, a court may extend the tinme frane for
filing the certificate for a period not to exceed sixty days.

NEW SECTION. Sec. 519. A new section is added to chapter 7.70 RCW
to read as foll ows:

In any action brought under this chapter that is tried by jury, the
j udge shall present the follow ng questions to the jury after the jury
has delivered its verdict in the proceeding. The questions shall be
consi dered and answered by the jury in a deliberative process and the
results announced in open court.

(1) Do you as a jury believe any pleading, claim or issue in this
case was frivolous? To decide that a pleading, claim or issue in this
case was frivolous you nust decide at |east one of the following in the
affirmative:

(a) The pleading, claim or issue was primarily filed, brought, or
raised by a party for an inproper purpose. "1 nproper purpose" nmeans
that the pleading, claim or issue was filed, brought, or raised with
the purpose of harassing, enbarrassing, or coercing another party,
causi ng unnecessary delay, or needlessly increasing litigation costs.

(b) The pleading, claim or issue was filed, brought, or raised in
bad faith. "Bad faith" means that the party either knew reasonable
grounds did not exist for filing, bringing, or raising the pleading,
claim or issue, or the party acted with reckless disregard as to
whet her or not reasonable grounds existed for filing, bringing, or
rai sing the pleading, claim or issue.

(2) If your answers to the question in both (a) and (b) of
subsection (1) of this section are "No" do not proceed further. | f
your answer is "Yes" to a question in either (a) or (b) of subsection
(1) of this section, you nust make one of the follow ng
recommendat i ons:

(a) W recommend that . . . . . . (nane of party) be required to
pay sanctions in the amount of . . . . . dollars, payable to . .
(name of party) as a result of filing, bringing, or raising a frivol ous
pl eading, claim or issue.

(b) We do not believe that a nonetary sanction should be inposed
against . . . . . . (nane of party) for filing, bringing, or raising a
frivol ous pleading, claim or issue.
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(3) The <court shall take the jury's recommendation under
consi deration in deciding whether to inpose sanctions against a party
for filing, bringing, or raising a frivolous pleading, claim or issue.
The court shall enter into the record witten findings and concl usi ons
in accepting or rejecting the jury's recomrendati ons.

(4) In addition to any other renedies provided in RCW 4. 84. 185 or
by court rule, sanctions that may be inposed under this section at the
di scretion of the court for filing, bringing, or raising a frivolous
pl eadi ng, claim or issue include the paynent of reasonable costs and
reasonabl e attorneys' fees of the other party caused in responding to
the frivolous pleading, claim or issue, and a nonetary penalty on the
party or party's attorney who brought the frivol ous pleading, claim or
issue, and the firmwth which the attorney is enployed or associ at ed.

PART VI - M SCELLANEQUS PROVI SI ONS

NEW SECTION. Sec. 601. The index, part headi ngs, and subheadi ngs
used in this act are not any part of the |aw

NEW SECTION.  Sec. 602. (1) Sections 115 through 119 of this act
constitute a new chapter in Title 70 RCW

(2) Sections 305 through 310 of this act constitute a new chapter
in Title 48 RCW

NEW SECTION. Sec. 603. |If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

NEW SECTION. Sec. 604. This act constitutes an alternative to
Initiative 330. The secretary of state shall place this act on the
ballot in conjunction with Initiative 330 at the next regul ar general
el ection.

NEW SECTION. Sec. 605. This act constitutes an alternative to
Initiative 336. The secretary of state shall place this act on the
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