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HOUSE BI LL 2342

St ate of WAshi ngt on 590th Legislature 2006 Regul ar Session

By Representatives Moeller, Appleton, N xon, Hunt, Curtis, Lantz,
Morrell, Springer, Willace, Fronmhold, Kagi, Roberts, Cody, Ericks,
G een and O nsby

Prefiled 12/21/2005. Read first tine 01/09/2006. Referred to
Commttee on Health Care.

AN ACT Relating to establishing a health care declarations
regi stry; amending RCW 70.122.040, 71.32.080, and 70.122.051; adding
new sections to chapter 70.122 RCW and creating a new section.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. The legislature finds that effective
comruni cati on between patients, their famlies, and their care givers
regarding their wishes if they becone incapacitated results in health
care decisions that are nore respectful of patients' desires. Wether
the communication is for end-of-life planning or incapacity resulting
fromnmental illness, the state nust respect those w shes and support
efforts to facilitate such communi cations and to nake that information
avai l abl e when it is needed.

It is the intent of the legislature to establish an electronic
registry to inprove access to health care decision-nmaking docunents.
The registry would support, not supplant, the current systens for
advance directives and nental health advance directives by inproving
access to these docunents. It is the legislature's intent that the
registry would be consulted by health care providers in every instance
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where there may be a question about the patient's wi shes for periods of
i ncapacity and the existence of a docunent that may clarify a patient's
i ntentions.

NEW SECTION. Sec. 2. A new section is added to chapter 70.122 RCW
to read as foll ows:

(1) The departnent of health shall establish and mintain a
statew de health care declarations registry containing the health care
declarations identified in subsection (2) of this section as submtted
by residents of Washington. The departnment shall digitally reproduce
and store health care declarations in the registry. The departnent may
establish standards for individuals to submt digitally reproduced
health care declarations directly to the registry, but is not required
to review the health care declarations that it receives to ensure they
conply with the particular statutory requirenents applicable to the
docunent. The departnent may contract with an organi zation that neets
the standards identified in this section.

(2)(a) An individual may submt any of the following health care
declarations to the departnment of health to be digitally reproduced and
stored in the registry:

(1) Adirective, as defined by this chapter;

(i1) A durable power of attorney for health care, as authorized in
chapter 11.94 RCW

(tit) A nmental health advance directive, as defined by chapter
71.32 RCW or

(tv) A form adopted pursuant to the departnent of health's
authority in RCW43. 70. 480.

(b) Failure to submt a health care declaration to the departnent
of health does not affect the validity of the declaration.

(c) Failure to notify the departnent of health of a wvalid
revocation of a health care declaration does not affect the validity of
the revocati on.

(d) The entry of a health care directive in the registry under this
section does not:

(1) Affect the validity of the docunent;

(1i) Take the place of any requirenents in |aw necessary to nake
the subm tted docunent |egal; or

(1i1) Create a presunption regarding the validity of the docunent.
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(3) The departnent of health shall prescribe a procedure for an
individual to revoke a health care declaration contained in the
registry.

(4) The registry nust:

(a) Be maintained in a secure data base that is accessible through
a web site maintained by the departnent of health;

(b) Send annual electronic nessages to individuals that have
submtted health care declarations to request that they review the
registry materials to ensure that it is current;

(c) Provide individuals who have submtted one or nore health care
declarations with access to their docunents and the ability to revoke
their docunents at all tinmes; and

(d) Provide the personal representatives of individuals who have
submtted one or nore health care declarations to the registry,
attendi ng physici ans, advanced regi stered nurse practitioners, health
care providers licensed by a disciplining authority identified in RCW
18.130.040 who is acting under the direction of a physician or an
advanced regi stered nurse practitioner, and health care facilities, as
defined in this chapter or in chapter 71.32 RCW access to the registry
at all tines.

(5 In designing the registry and web site, the departnent of
health shall ensure conpliance with state and federal requirenents
related to patient confidentiality.

(6) The departnent of health may accept donations, grants, gifts,
or other forns of voluntary contributions to support activities rel ated
to the creation and nmaintenance of the health care declarations
registry and statewi de public education canpaigns related to the
exi stence of the registry. Al funds received shall be transferred to
the health care declarations registry account, created in section 3 of
this act.

(7) The departnent of health may adopt rules as necessary to
i npl enent this act.

NEW SECTION. Sec. 3. A new section is added to chapter 70.122 RCW
to read as foll ows:

The health care declarations registry account is created in the
state treasury. All receipts from donati ons nade under section 2 of
this act, and other contributions and appropriations specifically mde
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for the purposes of creating and maintaining the registry established
by section 2 of this act and statew de public education canpaigns
related to the existence of the registry, shall be deposited into the
account. Mneys in the account may be spent only after appropriation.
Expenditures from the account may be used only for purposes of the
health care declarations registry.

Sec. 4. RCW70.122.040 and 1979 ¢ 112 s 5 are each anended to read
as follows:

(1) Adirective may be revoked at any tinme by the declarer, wthout
regard to the declarer's nental state or conpetency, by any of the
fol |l ow ng net hods:

(a) By being canceled, defaced, obliterated, burned, torn, or
ot herw se destroyed by the declarer or by sone person in the declarer's
presence and by the declarer's direction.

(b) By a witten revocation of the declarer expressing
((deelarer—s)) his or her intent to revoke, signed, and dated by the
decl arer. Such revocation shall becone effective only upon
comuni cation to the attendi ng physician by the declarer or by a person
acting on behalf of the declarer. The attendi ng physician shall record
in the patient's nedical record the tinme and date when ((satd)) the
physi ci an recei ved notification of the witten revocation.

(c) By a verbal expression by the declarer of ((deetarer—s)) his or
her intent to revoke the directive. Such revocation shall becone
effective only upon communication to the attending physician by the
declarer or by a person acting on behalf of the declarer. The
attendi ng physician shall record in the patient's nedical record the
tinme, date, and place of the revocation and the tine, date, and pl ace,
if different, of when ((satd)) the physician received notification of
the revocati on.

(d) I'n the case of a directive that is stored in the health care
declarations registry under section 2 of this act, by an online nethod
established by the departnent of health. Failure to use this nethod of
revocation for a directive that is stored in the registry does not
invalidate a revocation that is made by another nethod described under
this section.

(2) There shall be no crimnal or civil liability on the part of
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any person for failure to act upon a revocation nade pursuant to this
section unless that person has actual or constructive know edge of the
revocation except as provided in RCW 70.122. 051(2).

(3) If the declarer beconmes conmatose or is rendered incapable of
communi cating with the attendi ng physician, the directive shall remain
in effect for the duration of the comatose condition or until such tine
as the declarer's condition renders the declarer able to conmunicate
with the attendi ng physician.

Sec. 5. RCW71.32.080 and 2003 c 283 s 8 are each anended to read
as follows:

(1)(a) A principal with capacity may, by witten statenent by the
principal or at the principal's direction in the principal's presence,
revoke a directive in whole or in part.

(b) An incapacitated principal may revoke a directive only if he or
she elected at the tinme of executing the directive to be able to revoke
when i ncapacit at ed.

(2) The revocation need not follow any specific formso long as it
is witten and the intent of the principal can be discerned. In the
case of a directive that is stored in the health care declarations
registry created by section 2 of this act, the revocation may be by an
online nmethod established by the departnent of health. Failure to use
the online nethod of revocation for a directive that is stored in the
registry does not invalidate a revocation that is made by another
net hod described under this section.

(3) The principal shall provide a copy of his or her witten
statenment of revocation to his or her agent, if any, and to each health
care provider, professional person, or health care facility that
received a copy of the directive fromthe principal

(4) The witten statenment of revocation is effective:

(a) As to a health care provider, professional person, or health

care facility, wupon receipt. The professional person, health care
provider, or health care facility, or persons acting under their
direction shall mke the statenent of revocation part of the

principal's nedical record; and
(b) As to the principal's agent, upon receipt. The principal's
agent shall notify the principal's health care provider, professional
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person, or health care facility of the revocation and provide themwth
a copy of the witten statenent of revocation.

(5 A directive also nay:

(a) Be revoked, in whole or in part, expressly or to the extent of
any inconsistency, by a subsequent directive; or

(b) Be superseded or revoked by a court order, including any order
entered in a crimnal matter. A directive may be superseded by a court
order regardl ess of whether the order contains an explicit reference to
the directive. To the extent a directive is not in conflict with a
court order, the directive remains effective, subject to the provisions
of RCW 71.32. 150. A directive shall not be interpreted in a manner
that interferes wwth: (i) Incarceration or detention by the departnent
of corrections, in a city or county jail, or by the departnent of
social and health services; or (ii) treatnent of a principal who is
subject to involuntary treatnment pursuant to chapter 10.77, 70.96A,
71.05, 71.09, or 71.34 RCW

(6) Adirective that woul d have otherwi se expired but is effective
because the principal is incapacitated remains effective until the
principal is no |longer incapacitated unless the principal has elected
to be able to revoke while incapacitated and has revoked the directive.

(7) When a principal with capacity consents to treatnent that
differs from or refuses treatnent consented to in, the provisions of
his or her directive, the consent or refusal constitutes a waiver of
t hat provision and does not constitute a revocation of the provision or
directive unless the principal also revokes the directive or provision

Sec. 6. RCW70.122.051 and 1992 ¢ 98 s 5 are each anended to read
as follows:

(1) Any physician, health care provider acting under the direction
of a physician, or health care facility and its personnel who
participate in good faith in the withholding or withdrawal of Ilife-
sustaining treatnment from a qualified patient in accordance with the
requi renents of this chapter, shall be inmmune from legal liability,
including civil, crimmnal, or professional conduct sanctions, unless
ot herwi se negligent.

(2) Any physician, advanced registered nurse practitioner, health
care provider acting under the direction of a physician or an advanced
regi stered nurse practitioner, or health care facility, as defined in
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this chapter or in chapter 71.32 RCW and its personnel who make a good

faith health care decision in reliance on the provisions of an
apparently genuine and valid health care declaration received fromthe
registry shall be imune from legal liability, including civil,
crimnal, or professional conduct sanctions, unless the physician,
health care provider, or health care facility and its personnel have
actual know edge that the declaration has been changed, revoked, or is
legally invalid or is otherw se negligent.

(3) Except for acts of gross negligence, wllful msconduct, or
intentional wongdoing, the departnent of health is not subject to

civil liability for any clains or demands arising out of the

adm nistration or operation of the health care declarations reqistry

established in section 2 of this act.

~-- END ---
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