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HOUSE BI LL 2411

St ate of WAshi ngt on 590th Legislature 2006 Regul ar Session

By Representatives O Brien, Rodne, Ericks, Lovick, Anderson, Jarrett,
Ni xon, MDonald, WIlianms, dibborn, Linville, Buck, Conway, P.
Sul l'ivan, Tom Takko, Lantz, Kilmer, Fromhold, B. Sullivan, Mrrell
Si npson, Springer, Geen, Mloscia, Sells, Canpbell and O nsby

Prefiled 1/3/2006. Read first tine 01/09/2006. Referred to
Committee on Crimnal Justice & Corrections.

AN ACT Rel ating to inposing nore severe punishnent for certain sex
of fenses agai nst children by increasing the m ni mum sentences for rape
of a child in the first degree and child nolestation in the first
degree, when the offender was unknown to the victimprior to the crine,
and rape in the first degree, rape in the second degree, indecent
liberties by forcible conpulsion, and kidnapping in the first degree
wi th sexual notivation, when the victimwas under a certain age at the
time of the crinme; anmending RCW 9.94A 712 and 9.94A. 712; adding new
sections to chapter 9.94A RCW prescribing penalties; providing an
effective date; providing an expiration date; and declaring an
ener gency.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. A new section is added to chapter 9.94A RCW
to read as foll ows:

(1) In a prosecution for rape of a child in the first degree or
child nolestation in the first degree, the prosecuting attorney shal
file a special allegation that the defendant was unknown to the victim
prior to the comm ssion of the offense whenever sufficient adm ssible
evi dence exists, which, when considered with the nost plausible,
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reasonably foreseeabl e defense that coul d be rai sed under the evidence,
woul d justify a finding by a reasonable and objective fact-finder that
t he def endant was unknown to the victimprior to the comm ssion of the
of f ense.

(2) Once a special allegation has been nmade under this section, the
state has the burden to prove beyond a reasonable doubt that the
def endant was unknown to the victim prior to the comm ssion of the

offense. If a jury is had, the jury shall, if it finds the defendant
guilty, also find a special verdict as to whether the defendant was
unknown to the victimprior to the comm ssion of the offense. If no

jury is had, the court shall nmake a finding of fact as to whether the
def endant was unknown to the victim prior to the comm ssion of the
of f ense.

(3) The prosecuting attorney shall not wthdraw a specia
allegation filed under this section w thout the approval of the court
through an order of dismssal of the allegation. The court may not
dismss the special allegation unless it finds that the order is
necessary to correct an error in the initial charging decision or that
there are evidentiary problens that nake proving the special allegation
doubt f ul .

NEW SECTION. Sec. 2. A new section is added to chapter 9.94A RCW
to read as foll ows:

(1) In a prosecution for rape in the first degree, rape in the
second degree, indecent liberties by forcible conmpul sion, or kidnapping
inthe first degree where a special allegation has been made under RCW
9.94A. 835, the prosecuting attorney shall file a special allegation
that the victimof the offense was under fifteen years of age at the
time of the offense whenever sufficient adm ssible evidence exists,
whi ch, when considered with the nost plausible, reasonably foreseeable
defense that could be raised under the evidence, would justify a
finding by a reasonabl e and objective fact-finder that the victimwas
under fifteen years of age at the tine of the offense.

(2) Once a special allegation has been made under this section, the
state has the burden to prove beyond a reasonabl e doubt that the victim
was under fifteen years of age at the tinme of the offense. If a jury
is had, the jury shall, if it finds the defendant guilty, also find a
special verdict as to whether the victimwas under the age of fifteen
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at the time of the offense. If no jury is had, the court shall make a
finding of fact as to whether the victimwas under the age of fifteen
at the time of the offense.

(3) The prosecuting attorney shall not wthdraw a specia
allegation filed under this section w thout the approval of the court
through an order of dismssal of the allegation. The court my not
dismss the special allegation unless it finds that the order is
necessary to correct an error in the initial charging decision or that
there are evidentiary problens that nmake proving the special allegation
doubt f ul .

Sec. 3. RCW9.94A 712 and 2005 c 436 s 2 are each anended to read
as follows:

(1) An offender who is not a persistent offender shall be sentenced
under this section if the offender:

(a) I's convicted of:

(i) Rape in the first degree, rape in the second degree, rape of a
child in the first degree, child nolestation in the first degree, rape
of a child in the second degree, or indecent liberties by forcible
conpul si on;

(ii) Any of the followwing offenses with a finding of sexual
nmotivation: Miurder in the first degree, nurder in the second degree,
hom ci de by abuse, kidnapping in the first degree, kidnapping in the
second degree, assault in the first degree, assault in the second
degree, assault of a child in the first degree, or burglary in the
first degree; or

(ti1) An attenpt to commt any crinme listed in this subsection

(1) (a);
commtted on or after Septenber 1, 2001; or
(b) Has a prior conviction for an offense listed in RCW

9.94A.030(33)(b), and is convicted of any sex offense which was
commtted after Septenber 1, 2001.

For purposes of this subsection (1)(b), failure to register is not
a sex offense.

(2) An offender convicted of rape of a child in the first or second
degree or child nolestation in the first degree who was seventeen years
of age or younger at the tinme of the offense shall not be sentenced
under this section.
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(3)(a) Upon a finding that the offender is subject to sentencing
under this section, the court shall inpose a sentence to a maxi mumterm

{ { conststng—ol—the—statubory—maxdmm-sentence—tor—the—olfense)) and a
mninum term ((erther—wthin—the —standard—sentence—range—for—the
oHense—or—outstde—the—standard—sentence—range—pursuant—o—RCOW
9944535+ theolender—is—otherw-se—eltgit-ble for—such—a -sentence) ) .

(b) The maximum term shall consist of the statutory maxinum
sentence for the offense.

(c)(i) Except as provided in (c)(ii) of this subsection, the
mninumtermshall be either within the standard sentence range for the
offense, or outside the standard sentence range pursuant to RCW
9.94A. 535, if the offender is otherwise eligible for such a sentence.

(ii) If the offense that caused the offender to be sentenced under
this section was rape of a child in the first degree or child
nol estation in the first degree, and there has been a finding that the
def endant was unknown to the victimprior to the offense under section
1 of this act, the mninmum term shall be either the naxinum of the
standard sentence range or twenty-five years, whichever is greater. |If
the offense that caused the offender to be sentenced under this section
was rape in the first degree, rape in the second degree, indecent
liberties by forcible conpulsion, or kidnapping in the first degree
with a finding of sexual notivation, and there has been a finding that
the victim was under the age of fifteen at the tine of the offense
under section 2 of this act, the mninum term shall be either the
maxi mum of the standard range for the offense or twenty-five years,
whi chever is greater.

(d) A mninmum sentence inposed under (c)(ii) of this subsection
shall not affect an offender's eliqgibility for the special sex offender
sentencing alternative under RCW9.94A. 670 if the offender is otherw se
eligible for the sentencing alternative.

(4) A person sentenced under subsection (3) of this section shal
serve the sentence in a facility or institution operated, or utilized
under contract, by the state.

(5 Wien a court sentences a person to the custody of the
departnent wunder this section, the court shall, in addition to the
other terns of the sentence, sentence the offender to community custody
under the supervision of the departnent and the authority of the board
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for any period of tine the person is released from total confinenment
before the expiration of the maxi num sentence.

(6)(a)(i) Unless a condition is waived by the court, the conditions
of comunity custody shall include those provided for in RCW
9. 94A.700(4) . The conditions may al so include those provided for in
RCW 9. 94A. 700(5). The court nmay al so order the offender to participate
in rehabilitative prograns or otherw se perform affirmative conduct
reasonably related to the circunstances of the offense, the offender's
risk of reoffending, or the safety of the community, and the departnent
and the board shall enforce such conditions pursuant to RCW9. 94A. 713,
9. 95. 425, and 9. 95. 430.

(1i) If the offense that caused the offender to be sentenced under
this section was an offense listed in subsection (1)(a) of this section
and the victimof the offense was under eighteen years of age at the
time of the offense, the court shall, as a condition of conmunity
custody, prohibit the offender fromresiding in a community protection
zone.

(b) As part of any sentence under this section, the court shal
al so require the offender to conply with any conditions inposed by the
board under RCW 9. 94A. 713 and 9. 95.420 t hrough 9. 95. 435.

Sec. 4. RCW9.94A 712 and 2004 c 176 s 3 are each anended to read
as follows:

(1) An offender who is not a persistent offender shall be sentenced
under this section if the offender:

(a) I's convicted of:

(i) Rape in the first degree, rape in the second degree, rape of a
child in the first degree, child nolestation in the first degree, rape
of a child in the second degree, or indecent liberties by forcible
conpul si on;

(1i) Any of the followwng offenses with a finding of sexual
nmotivation: Miurder in the first degree, nurder in the second degree,
hom ci de by abuse, kidnapping in the first degree, kidnapping in the
second degree, assault in the first degree, assault in the second
degree, assault of a child in the first degree, or burglary in the
first degree; or

(ti1t) An attenpt to commt any crinme listed in this subsection

(1) (a);
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commtted on or after Septenber 1, 2001; or

(b) Has a prior conviction for an offense listed in RCW
9.94A.030(32)(b), and is convicted of any sex offense which was
commtted after Septenber 1, 2001.

For purposes of this subsection (1)(b), failure to register is not
a sex offense.

(2) An offender convicted of rape of a child in the first or second
degree or child nolestation in the first degree who was seventeen years
of age or younger at the tinme of the offense shall not be sentenced
under this section.

(3)(a) Upon a finding that the offender is subject to sentencing
under this section, the court shall inpose a sentence to a maxi numterm

{ { conststng—ol—the—statubory—maxdmm-sentence—tor—the—olfense)) and a

mninum term ((erther—wthin—the —standard—sentence—range—for—the

oHense—or—outstde—the—standard—sentence—range—pursuant—o—RCOW
_ _ NI ¢ I . I . Liaibl : I ).

(b) The maximum term shall consist of the statutory maxinum
sentence for the offense.

(c)(i) Except as provided in (c)(ii) of this subsection, the
mninumtermshall be either within the standard sentence range for the
offense, or outside the standard sentence range pursuant to RCW
9.94A. 535, if the offender is otherwise eligible for such a sentence.

(ii) If the offense that caused the offender to be sentenced under
this section was rape of a child in the first degree or child
nol estation in the first degree, and there has been a finding that the
def endant was unknown to the victimprior to the offense under section
1 of this act, the mninmum term shall be either the naxinum of the
standard sentence range or twenty-five years, whichever is greater. |If
the offense that caused the offender to be sentenced under this section
was rape in the first degree, rape in the second degree, indecent
liberties by forcible conpulsion, or kidnapping in the first degree
with a finding of sexual notivation, and there has been a finding that
the victim was under the age of fifteen at the tine of the offense
under section 2 of this act, the mninum term shall be either the
maxi mum of the standard range for the offense or twenty-five years,
whi chever is greater.

(d) A mninmum sentence inposed under (c)(ii) of this subsection
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shall not affect an offender's eligibility for the special sex offender

sentencing alternative under RCW9.94A. 670 if the offender is otherw se

eligible for the sentencing alternative.

(4) A person sentenced under subsection (3) of this section shal
serve the sentence in a facility or institution operated, or utilized
under contract, by the state.

(5 Wien a court sentences a person to the custody of the
departnent wunder this section, the court shall, in addition to the
other terns of the sentence, sentence the offender to comrunity custody
under the supervision of the departnment and the authority of the board
for any period of tine the person is released from total confinenment
before the expiration of the maxi num sentence.

(6)(a) Unless a condition is waived by the court, the conditions of
community custody shall include those provided for in RCW9. 94A. 700(4) .
The conditions may al so i nclude those provided for in RCW9.94A 700(5).
The court may al so order the offender to participate in rehabilitative
prograns or otherwi se performaffirmati ve conduct reasonably related to
the circunstances of the offense, the offender's risk of reoffending,
or the safety of the community, and the departnent and the board shal
enforce such conditions pursuant to RCW 9.94A 713, 9.95.425, and
9. 95. 430.

(b) As part of any sentence under this section, the court shal
al so require the offender to conply with any conditions inposed by the
board under RCW 9. 94A. 713 and 9. 95.420 t hrough 9. 95. 435.

NEW SECTION. Sec. 5. Section 3 of this act expires July 1, 2006.

NEW SECTION. Sec. 6. Section 4 of this act takes effect July 1,
2006.

NEW SECTION. Sec. 7. Sections 1 through 3 of this act are
necessary for the imedi ate preservation of the public peace, health,
or safety, or support of the state governnment and its existing public
institutions, and take effect inmmediately.

~-- END ---
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