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H 4734. 3

SUBSTI TUTE HOUSE BI LL 2452

St ate of WAshi ngt on 590th Legislature 2006 Regul ar Session

By House Commttee on Judi ci ary (originally sponsor ed by
Representatives Kessler, Arnstrong, Cibborn, Priest, N xon, Bl ake,
Hunt, Morrell, Gant, Newhouse, D ckerson, Kagi, Ericksen, Ericks,
Wbod, Upt hegrove, O nsby, Roberts and O Brien; by request of Attorney
CGeneral)

READ FI RST TI ME 02/ 03/ 06.

AN ACT Relating to a privilege fromconpelled testinony for nenbers
of the news nedia; and adding a new chapter to Title 5 RCW

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. (1) Except as provided in subsection (2) of
this section, no judicial, legislative, admnistrative, or other body
with the power to issue a subpoena or other conpul sory process my
conpel the news nedia to testify, produce, or otherw se disclose:

(a) The identity of a source of any news or information or any
information that would tend to identify the source where such source
has a reasonabl e expectation of confidentiality; or

(b) Any news or information obtained or prepared by the news nedia
in its capacity in gathering, receiving, or processing news or
information for potential comrunication to the public, including, but
not limted to, any notes, outtakes, photographs, video or sound tapes,
film or other data of whatever sort in any nedium now known or
hereafter devised. This does not include physical evidence of a crine.

(2) A court may conpel disclosure of the news or information
described in subsection (1)(b) of this section if the court finds that
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the party seeking such news or information established by clear and
convi nci ng evi dence:

(a)(i) In a crimnal investigation or prosecution, based on
information other than that information being sought, that there are
reasonabl e grounds to believe that a crine has occurred; or

(i) In a civil action or proceeding, based on information other
than that information being sought, that there is a prim facie cause
of action; and

(b) I'nall matters, whether crimnal or civil, that:

(1) The news or information is highly material and rel evant;

(1i) The news or information is critical or necessary to the
mai nt enance of a party's claim defense, or proof of an issue material
t her et o;

(ti1) The party seeking such news or information has exhausted al
reasonabl e and avail able neans to obtain it fromalternative sources;
and

(tv) There is a conpelling public interest in the disclosure. A
court may consi der whether or not the news or information was obtai ned
from a confidential source in evaluating the public interest in
di scl osure.

(3) The protection from conpelled disclosure contained in
subsection (1) of this section also applies to any subpoena issued to,
or other conpul sory process against, a nonnews nedia party where such
subpoena or process seeks records, information, or other comrunications
relating to business transacti ons between such nonnews nedia party and
the news nedia for the purpose of discovering the identity of a source
or obtaining news or information described in subsection (1) of this
section. Wenever a subpoena is issued to, or other conpul sory process
is initiated against, a nonnews nedia party where such subpoena or
process seeks information or comrunications on business transactions
with the news nedia, the affected news nedia shall be given reasonabl e
and tinely notice of the subpoena or conpul sory process before it is
executed or initiated, as the case may be, and an opportunity to be
heard. In the event that the subpoena to, or other conpul sory process
agai nst, the nonnews nedia party is in connection with a crimna
investigation in which the news nedia is the express target, and
advance notice as provided in this section would pose a clear and
substantial threat to the integrity of the investigation, the
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governmental authority shall so certify to such a threat in court and
notification of the subpoena or conpul sory process shall be given to
the affected news nedia as soon thereafter as it is determned that
such notification will no | onger pose a clear and substantial threat to
the integrity of the investigation.

(4) Publication or dissemnation by the news nedia of news or
i nformati on described in subsection (1) of this section, or a portion
t hereof, shall not constitute a waiver of the protection from conpelled
di scl osure that is contained in subsection (1) of this section. In the
event that the fact of publication of news or information nust be
proved in any proceeding, that fact and the contents of the publication
may be established by judicial notice.

(5 (a) The term "news nedi a" neans:

(i) Any newspaper, nmgazine or other periodical, book publisher
news agency, Wwre service, radio or television station or network
cable or satellite station or network, or audio or audiovisual
production conpany, or any person or entity that is in the regular
busi ness of dissemnating news or information to the public by any
means, including, but not limted to, print, broadcast, photographic,
mechani cal, internet, or electronic distribution;

(1i) Any person who is or has been a journalist, a scholar or
researcher enployed by any institution of higher education, or other
i ndi vi dual who either: (A) At the tinme he or she obtained or prepared
the information that is sought was earning or about to earn a
substantial portion of his or her l|ivelihood by obtaining or preparing
information for dissem nation by any person or entity listed in (a)(i)
of this subsection, or (B) obtained or prepared the information that is
sought while serving in the capacity of an agent, assistant, enployee,
or supervisor of any person or entity listed in (a)(i) or (ii)(A of
this subsection; or

(iii1) Any parent, subsidiary, or affiliate of the entities |isted
in (a)(i) of this subsection.

(b) The term "news nedi a" does not include a governnental entity or
an official or enployee of a governnental entity while engaged in
of ficial duties.
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