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H 3673. 2

HOUSE BI LL 2633

St ate of WAshi ngt on 590th Legislature 2006 Regul ar Session
By Representatives Haigh, Wallace, Santos, Tom and N xon

Read first tinme 01/11/2006. Referred to Commttee on State
Government Operations & Accountability.

AN ACT Rel ating to whistleblower investigations; and anendi ng RCW
42.40. 040 and 42.41. 030.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW42.40.040 and 1999 ¢ 361 s 3 are each anended to read
as follows:

(1)(a) In order to be investigated, an assertion of inproper
governnmental action nust be provided to the auditor within one year
after the occurrence of the asserted inproper governnental action.

(b) The auditor has the authority to determne whether to
i nvestigate any assertions received. In determ ning whether to conduct
either a prelimnary or further investigation, the auditor shal
consider factors including, but not limted to: The nature and quality
of evidence and the existence of relevant | aws and rul es; whether the
action was isolated or systematic; the history of previous assertions
regardi ng the same subject or subjects or subject nmatter; whether other
avenues are available for addressing the natter; whether the matter has
al ready been investigated or is in litigation; the seriousness or
significance of the asserted inproper governnental action; and the cost
and benefit of the investigation. The auditor has the sole discretion
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to determine the priority and weight given to these and ot her rel evant
factors and to decide whether a matter is to be investigated. The
audi tor shall docunent the factors considered and the anal ysis applied.

(c) The auditor also has the authority to investigate assertions of
i nproper governnental actions as part of an audit conducted under
chapter 43.09 RCW The auditor shall docunent the reasons for handling
the matter as part of such an audit.

(d) In addition to investigating enployee assertions of inproper
governnental action, the auditor has the authority to investigate
assertions of inproper action nade by a state contractor or an enpl oyee
of a state contractor.

(2) Subject to subsection (5)(c) of this section, the identity of
a whistleblower is confidential at all tinmes unless the whistlebl ower
consents to disclosure by witten waiver or by acknow edgi ng his or her
identity in a claimagainst the state for retaliation.

(3) Upon receiving specific information that an enployee has

engaged in inproper governnmental action, the auditor shall, within five
working days  of recei pt of the information, mai | witten
acknow edgenent to the whistleblower at the address provided stating
whether a prelimnary investigation will be conducted. For a period

not to exceed thirty working days from recei pt of the assertion, the
audi tor shall conduct such prelimnary investigation of the matter as
the auditor deens appropriate.

(4) In addition to the authority under subsection (3) of this
section, the auditor may, on its own initiative, investigate incidents
of inproper state governnental action.

(5(a) If it appears to the auditor, wupon conpletion of the
prelimnary investigation, that the matter is so unsubstanti ated that
no further investigation, prosecution, or admnistrative action is
warranted, the auditor shall so notify the whistleblower.

(b) The witten notification shall contain a sunmmary of the
information received and of the results of the prelimnary
investigation with regard to each assertion of inproper governnental
action.

(c) I'n any case to which this section applies, the identity of the
whi st | ebl ower shall be kept confidential unless the auditor determ nes
that the informati on has been provided other than in good faith.
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(d) Wth the agency's consent, the auditor my forward the
assertions to an appropriate agency to investigate and report back to
the auditor no later than sixty working days after the assertions are
received from the auditor. The auditor is entitled to al
i nvestigative records resulting fromsuch a referral. Al procedural
and confidentiality provisions of this chapter apply to investigations
conducted under this subsection. The auditor shall docunent the
reasons the assertions were referred.

(6) During the prelimnary investigation, the auditor shall provide
witten notification of the nature of the assertions to the subject or
subjects of the investigation and the agency head. The notification
shall include the relevant facts and |laws known at the tine and the
procedure for the subject or subjects of the investigation and the
agency head to respond to the assertions and information obtained
during the investigation. This notification does not limt the auditor
from considering additional facts or |aws which become known during
further investigation.

(7)(a) If it appears to the auditor after conpletion of the
prelimnary investigation that further investigation, prosecution, or
admnistrative action is warranted, the auditor shall so notify the
whi stl ebl ower, the subject or subjects of the investigation, and the
agency head and either conduct a further investigation or issue a
report under subsection (10) of this section.

(b) If the prelimnary investigation resulted from an anonynous
assertion, a decision to conduct further investigation shall be subject
to review by a three-person panel convened as necessary by the auditor
prior to the comencenent of any additional investigation. The panel
shall include a state auditor representative know edgeable of the
subj ect agency operations, a citizen volunteer, and a representative of
the attorney general's office. This group shall be briefed on the
prelimnary investigation and shall recomend whether the auditor
shoul d proceed with further investigation.

(c) If further investigation is to occur, the auditor shall provide
witten notification of the nature of the assertions to the subject or
subjects of the investigation and the agency head. The notification
shall include the relevant facts known at the tine and the procedure to
be used by the subject or subjects of the investigation and the agency
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head to respond to the assertions and information obtained during the
i nvesti gati on.

(8) Wthin sixty working days after the prelimnary investigation
period in subsection (3) of this section, the auditor shall conplete
the investigation and report its findings to the whistleblower unless
witten justification for the delay is furnished to the whistl ebl ower,
agency head, and subject or subjects of the investigation. In all such
cases, the report of the auditor's investigation and findings shall be
sent to the whistleblower wthin one year after the information was
filed under subsection (3) of this section.

(9)(a) At any stage of an investigation under this section the
auditor may require by subpoena the attendance and testinony of
W t nesses and the production of docunentary or other evidence relating
to the investigation at any designated place in the state. The auditor
may i ssue subpoenas, adm ni ster oaths, exam ne w tnesses, and receive
evidence. In the case of contunmacy or failure to obey a subpoena, the
superior court for the county in which the person to whomthe subpoena
is addressed resides or is served may issue an order requiring the
person to appear at any designated place to testify or to produce
docunentary or other evidence. Any failure to obey the order of the
court may be punished by the court as a contenpt thereof.

(b) The auditor may order the taking of depositions at any stage of
a proceedi ng or investigation under this chapter. Depositions shall be
taken before an individual designated by the auditor and having the
power to adm nister oaths. Testinony shall be reduced to witing by or
under the direction of the individual taking the deposition and shal
be subscribed by the deponent.

(c) Agencies shall cooperate fully in the investigation and shal
take appropriate action to preclude the destruction of any evidence
during the course of the investigation.

(d) During the investigation the auditor shall interview each
subject of the investigation. |If it is determned there is reasonable
cause to believe inproper governnental action has occurred, the subject
or subjects and the agency head shall be given fifteen working days to
respond to the assertions prior to the issuance of the final report.

(10)(a) If the auditor determnes there is reasonable cause to
bel i eve an enpl oyee has engaged in inproper governnental action, the
audi tor shall report the nature and details of the activity to:
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(i) The subject or subjects of the investigation and the head of
t he enpl oyi ng agency; and

(i1) If appropriate, the attorney general or such other authority
as the auditor determ nes appropriate.

(b) The auditor has no enforcenent power except that in any case in
whi ch the auditor submits an investigative report containing reasonable
cause determ nations to the agency, the agency shall send its plan for
resolution to the auditor within fifteen working days of having
received the report. The agency is encouraged to consult with the
subj ect or subjects of the investigation in establishing the resolution
plan. The auditor may require periodic reports of agency action until
all resolution has occurred. If the auditor determnes that
appropriate action has not been taken, the auditor shall report the
determnation to the governor and to the |egislature and may i ncl ude
this determnation in the agency audit under chapter 43.09 RCW

(11) Once the auditor concludes that appropriate action has been

taken to resolve the matter, the auditor shall so notify the
whi stl ebl ower, the agency head, and the subject or subjects of the
investigation. |If the resolution takes nore than one year, the auditor

shall provide annual notification of its status to the whistlebl ower,
agency head, and subject or subjects of the investigation.

(12) This section does not limt any authority conferred upon the
attorney general or any other agency of governnent to investigate any
matter.

Sec. 2. RCW42.41.030 and 1995 ¢ 213 s 1 are each anended to read
as follows:

(1) Every local government enployee has the right to report to the
appropriate person or persons information concerning an alleged
i nproper governnental action.

(2) The governing body or chief admnistrative officer of each
| ocal governnment shall adopt a policy on the appropriate procedures to
follow for reporting such information and shall provide information to
their enployees on the policy. Local governnents are encouraged to
consult with their enpl oyees on the policy.

(3) The policy shall describe the appropriate person or persons
within the | ocal government to whomto report information and a |ist of
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appropriate person or persons outside the |ocal governnent to whomto
report. The list shall include the county prosecuting attorney.

(4) The policy shall authorize the state auditor to investigate
assertions of inproper action made by a | ocal governnent contractor or
an _enpl oyee of a |local governnent contractor.

(5) Each local governnment shall permanently post a summary of the
procedures for reporting information on an alleged inproper
gover nnent al action and the procedures for protection against
retaliatory actions described in RCW 42.41.040 in a place where al
enpl oyees w Il have reasonable access to it. A copy of the sunmary
shal | be nmade avail able to any enpl oyee upon request.

((65))) (6) A local governnment may require as part of its policy
that, except in the case of an energency, before an enpl oyee provides
informati on of an inproper governnmental action to a person or an entity
who is not a public official or a person |listed pursuant to subsection
(3) of this section, the enployee shall submt a witten report to the
| ocal government. \WWere a |ocal governnent has adopted such a policy
under this section, an enployee who fails to make a good faith attenpt
to follow the policy shall not receive the protections of this chapter.

((66))) (7) If a local governnent has failed to adopt a policy as
required by subsection (2) of this section, an enployee may report
al | eged i nproper governnment action directly to the county prosecuting
attorney or, if the prosecuting attorney or an enployee of the
prosecuting attorney participated in the alleged inproper governnent
action, to the state auditor. The cost incurred by the state auditor
in such investigations shall be paid by the |ocal governnment through
t he nmuni ci pal revol ving account authorized in RCW 43.09. 282.

((H)) (8) The identity of a reporting enployee shall be kept
confidential to the extent possible under |aw, unless the enployee
aut hori zes the disclosure of his or her identity in witing.

--- END ---

HB 2633 p. 6



	Section 1.
	Section 2.

