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HOUSE BI LL 2840

St ate of WAshi ngt on 590th Legislature 2006 Regul ar Session
By Representatives Roach, Kirby, Pettigrew, Mrrell, MCune, Pearson
Eri cks, Buck, Orcutt, Kessl er, Hal er, Canpbell, Ni xon, G een,

Eri cksen, Wods, Al exander, Talcott, Kristiansen, Holnnuist, Rodne,
Serben, Buri, Skinner, Schindler, H nkle, Jarrett, MDonald, Wl sh,
Springer, Sells, Arnstrong, Kilnmer, Bailey, Priest, Shabro and Dunn

Read first tine 01/13/2006. Referred to Commttee on Crimnal
Justice & Corrections.

AN ACT Relating to increasing the penalties for identity theft;
amendi ng RCW 9. 94A. 030, 9. 94A. 030, 9. 94A 540, 9A. 82.090, 9A 82.100, and
9A. 82. 120; reenacting and anendi ng RCW 9. 94A. 411 and 9. 94A. 515; addi ng
a new section to chapter 43.43 RCW prescribing penalties; providing an
effective date; and providing an expiration date.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW9.94A 030 and 2005 ¢ 436 s 1 are each anended to read
as follows:

Unl ess the context clearly requires otherwise, the definitions in
this section apply throughout this chapter.

(1) "Board" neans the indeterm nate sentence review board created
under chapter 9.95 RCW

(2) "Collect,"” or any derivative thereof, "collect and remt," or
"collect and deliver," when used with reference to the departnent
means that the departnent, either directly or through a collection
agreenent authorized by RCW 9.94A. 760, is responsible for nonitoring
and enforcing the offender's sentence with regard to the |egal
financial obligation, receiving paynent thereof fromthe offender, and,
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consistent with current law, delivering daily the entire paynent to the
superior court clerk wi thout depositing it in a departnental account.

(3) "Conm ssion" nmeans the sentencing guidelines conm ssion.

(4) "Community corrections officer” mnmeans an enployee of the
departnment who is responsible for carrying out specific duties in
supervision of sentenced offenders and nonitoring of sentence
condi ti ons.

(5) "Community custody" neans that portion of an offender's
sentence of confinenent in lieu of earned release tine or inposed
pursuant to RCW 9.94A 505(2)(b), 9. 94A. 650 through 9.94A 670,
9. 94A. 690, 9.94A 700 through 9.94A 715, or 9.94A. 545, served in the
community subject to controls placed on the offender's novenent and
activities by the departnent. For offenders placed on community
custody for crines commtted on or after July 1, 2000, the departnent
shall assess the offender's risk of reoffense and may establish and
nodi fy conditions of comunity custody, in addition to those inposed by
the court, based upon the risk to community safety.

(6) "Community custody range" nmeans the m ni num and nmaxi mum peri od
of community custody included as part of a sentence under RCW
9.94A. 715, as established by the comm ssion or the |egislature under
RCW 9. 94A. 850, for crines commtted on or after July 1, 2000.

(7) "Community placenment” nmeans that period during which the
offender is subject to the conditions of comunity custody and/or
postrel ease supervision, which begins either upon conpletion of the
term of confinenment (postrel ease supervision) or at such tinme as the
offender is transferred to community custody in |ieu of earned rel ease.
Communi ty pl acenment may consist of entirely community custody, entirely
postrel ease supervision, or a conbination of the two.

(8) "Community protection zone" neans the area within eight hundred
eighty feet of the facilities and grounds of a public or private
school

(9) "Community restitution" nmeans conpulsory service, Wwthout
conpensation, performed for the benefit of the community by the
of f ender.

(10) "Comrunity supervision"” nmeans a period of tine during which a
convicted offender is subject to crinme-related prohibitions and ot her
sentence conditions inposed by a court pursuant to this chapter or RCW
16. 52. 200(6) or 46.61.524. Were the court finds that any offender has
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a chem cal dependency that has contributed to his or her offense, the
condi ti ons of supervision may, subject to avail able resources, include
treat ment. For purposes of the interstate conpact for out-of-state
supervision of parolees and probationers, RCW 9.95. 270, community
supervision is the functional equivalent of probation and should be
consi dered the sane as probation by other states.

(11) "Confinenent"” neans total or partial confinenent.

(12) "Conviction" means an adjudication of guilt pursuant to Titles
10 or 13 RCWand includes a verdict of guilty, a finding of guilty, and
acceptance of a plea of guilty.

(13) "Crinme-related prohibition® neans an order of a court
prohi biting conduct that directly relates to the circunstances of the
crime for which the offender has been convicted, and shall not be
construed to nean orders directing an offender affirmatively to
participate in rehabilitative prograns or to otherwise perform
affirmative conduct. However, affirmative acts necessary to nonitor
conmpliance with the order of a court may be required by the departnent.

(14) "Crimnal history" neans the list of a defendant's prior
convictions and juvenile adjudications, whether in this state, in
federal court, or elsewhere.

(a) The history shall include, where known, for each conviction (i)
whet her the defendant has been placed on probation and the | ength and
terns thereof; and (ii) whether the defendant has been incarcerated and
the Il ength of incarceration.

(b) A conviction nay be renpved froma defendant's crimnal history
only if it is vacated pursuant to RCW9. 96. 060, 9.94A 640, 9.95.240, or
a simlar out-of-state statute, or if the conviction has been vacated
pursuant to a governor's pardon

(c) The determ nation of a defendant's crimnal history is distinct
fromthe determ nation of an offender score. A prior conviction that
was not included in an offender score cal cul ated pursuant to a forner
version of the sentencing reform act remains part of the defendant's
crimnal history.

(15) "Day fine" neans a fine inposed by the sentencing court that
equal s the difference between the offender's net daily incone and the
reasonabl e obligations that the offender has for the support of the
of fender and any dependents.
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(16) "Day reporting" neans a program of enhanced supervision
designed to nonitor the offender's daily activities and conpliance wth
sentence conditions, and in which the offender is required to report
daily to a specific location designated by the departnent or the
sentencing court.

(17) "Departnment” nmeans the departnent of corrections.

(18) "Determ nate sentence"” neans a sentence that states wth
exactitude the nunber of actual years, nonths, or days of total
confinement, of partial confinenent, of conmmunity supervision, the
nunber of actual hours or days of comunity restitution work, or
dollars or terms of a legal financial obligation. The fact that an
of fender through earned release can reduce the actual period of
confinement shall not affect the classification of the sentence as a
determ nate sentence.

(19) "Disposabl e earnings" neans that part of the earnings of an
of fender remaining after the deduction from those earnings of any
anount required by law to be wthheld. For the purposes of this
definition, "earnings" neans conpensation paid or payable for personal
servi ces, whet her denom nated as wages, salary, comm ssion, bonuses, or
ot herwi se, and, notw thstandi ng any ot her provision of |aw making the
paynments exenpt from garnishnent, attachnment, or other process to
satisfy a court-ordered legal financial obligation, specifically
i ncl udes periodi c paynents pursuant to pension or retirenment prograns,
or insurance policies of any type, but does not include paynents nade
under Title 50 RCW except as provided in RCW50.40.020 and 50. 40. 050,
or Title 74 RCW

(20) "Drug offender sentencing alternative" is a sentencing option
avail able to persons convicted of a felony offense other than a viol ent
of fense or a sex offense and who are eligible for the option under RCW
9. 94A. 660.

(21) "Drug of fense" neans:

(a) Any felony violation of chapter 69.50 RCW except possession of
a controlled substance (RCW 69.50.4013) or forged prescription for a
control |l ed substance (RCW 69. 50. 403);

(b) Any offense defined as a felony under federal |law that rel ates
to the possession, manufacture, distribution, or transportation of a
controll ed substance; or
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(c) Any out-of-state conviction for an offense that under the | aws
of this state would be a felony classified as a drug offense under (a)
of this subsection.

(22) "Earned release" neans earned release from confinenent as
provi ded in RCW 9. 94A. 728.

(23) "Escape" neans:

(a) Sexually violent predator escape (RCWO9A. 76.115), escape in the
first degree (RCW 9A 76.110), escape in the second degree (RCW
9A. 76.120), willful failure to return from furlough (RCW 72.66.060),
Wi llful failure to return fromwork rel ease (RCW 72.65.070), or willfu
failure to be available for supervision by the departnent while in
community custody (RCW 72.09.310); or

(b) Any federal or out-of-state conviction for an offense that
under the laws of this state would be a felony classified as an escape
under (a) of this subsection.

(24) "Felony traffic offense" neans:

(a) Vehicular homcide (RCW 46.61.520), vehicular assault (RCW
46.61.522), eluding a police officer (RCW 46.61.024), or felony hit-
and-run injury-accident (RCW46.52.020(4)); or

(b) Any federal or out-of-state conviction for an offense that
under the laws of this state would be a felony classified as a felony
traffic offense under (a) of this subsection.

(25) "Fine" nmeans a specific sumof noney ordered by the sentencing
court to be paid by the offender to the court over a specific period of
tinme.

(26) "First-tine offender” neans any person who has no prior
convictions for a felony and is eligible for the first-tinme offender
wai ver under RCW 9. 94A. 650.

(27) "Home detention"” neans a program of partial confinenent
avai lable to offenders wherein the offender is confined in a private
resi dence subject to electronic surveillance.

(28) "Legal financial obligation" means a sum of noney that is
ordered by a superior court of the state of Wshington for |egal
financial obligations which may include restitution to the victim
statutorily inposed crinme victins' conpensation fees as assessed
pursuant to RCW7.68. 035, court costs, county or interlocal drug funds,
court-appoi nted attorneys' fees, and costs of defense, fines, and any
other financial obligation that is assessed to the offender as a result
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of a felony conviction. Upon conviction for vehicular assault while
under the influence of intoxicating |liquor or any drug, RCW
46. 61.522(1)(b), or vehicular homcide while under the influence of

i ntoxicating liquor or any drug, RCW46.61.520(1)(a), |egal financial

obligations may al so i nclude paynent to a public agency of the expense
of an energency response to the incident resulting in the conviction,

subj ect to RCW 38. 52. 430.

(29) "Most serious offense” nmeans any of the follow ng felonies or
a felony attenpt to commt any of the follow ng felonies:

(a) Any felony defined under any law as a class A felony or
crimnal solicitation of or crimnal conspiracy to commt a class A
f el ony;

(b) Assault in the second degree;

(c) Assault of a child in the second degree;

(d) Child nolestation in the second degree;

(e) Controlled substance hom ci de;

(f) Extortion in the first degree;

(g) ldentity theft in the first deqgree;

(h) Incest when commtted against a child under age fourteen;

((0))) (i) Indecent liberties;
((£)) (J) Kidnapping in the second degree;

((6))) (k) Leading organized crine;
((H#9)) (1) Manslaughter in the first degree;

((H)) (M Mansl aughter in the second degree;
((6M)) (n) Promoting prostitution in the first degree;

((0)) (o) Rape in the third degree;
((66))) (p) Robbery in the second degree;

((&p)y)) () Sexual exploitation;

((e)) (r) Vehicular assault, when caused by the operation or
driving of a vehicle by a person while under the influence of
intoxicating liquor or any drug or by the operation or driving of a
vehicle in a reckless manner;

(()) (s) Vehicular hom cide, when proximtely caused by the
driving of any vehicle by any person while under the influence of
intoxicating liquor or any drug as defined by RCW46. 61.502, or by the
operation of any vehicle in a reckl ess manner;

((6s)y)) (t) Any other class B felony offense with a finding of
sexual notivation;
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((())) (u) Any other felony with a deadly weapon verdict under RCW
9. 94A. 602;

((&)) (v) Any felony offense in effect at any time prior to
Decenber 2, 1993, that is conparable to a nost serious offense under
this subsection, or any federal or out-of-state conviction for an
of fense that under the laws of this state would be a felony classified
as a nost serious offense under this subsection;

((&)) (wWw(1) Aprior conviction for indecent |iberties under RCW
9A. 88.100(1) (a), (b), and (c), chapter 260, Laws of 1975 1st ex. sess.
as it existed until July 1, 1979, RCWO9A 44.100(1) (a), (b), and (c) as
it existed fromJuly 1, 1979, until June 11, 1986, and RCW 9A. 44.100(1)
(a), (b), and (d) as it existed fromJune 11, 1986, until July 1, 1988;

(ti) A prior conviction for indecent liberties under RCW
9A. 44.100(1)(c) as it existed fromJune 11, 1986, until July 1, 1988,
if: (A) The crime was conmtted against a child under the age of
fourteen; or (B) the relationship between the victimand perpetrator is
included in the definition of i ndecent liberties under RCW

9A. 44.100(1)(c) as it existed fromJuly 1, 1988, through July 27, 1997,
or RCW 9A. 44.100(1) (d) or (e) as it existed from July 25, 1993,
t hrough July 27, 1997.

(30) "Nonviolent offense" nmeans an offense which is not a violent
of f ense.

(31) "Ofender” neans a person who has committed a felony
established by state law and is eighteen years of age or older or is
| ess than eighteen years of age but whose case is under superior court
jurisdiction under RCW 13.04.030 or has been transferred by the
appropriate juvenile court to a crimnal court pursuant to RCW
13. 40. 110. Throughout this <chapter, the terns "offender” and
"defendant" are used interchangeably.

(32) "Partial confinenment” neans confinenent for no nore than one
year in a facility or institution operated or utilized under contract
by the state or any other unit of governnent, or, if hone detention or
wor k crew has been ordered by the court, in an approved residence, for
a substantial portion of each day with the bal ance of the day spent in
the comunity. Partial confinenent includes work release, hone
detention, work crew, and a conbination of work crew and hone
det enti on.

(33) "Persistent offender” is an of fender who:
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(a)(i) Has been convicted in this state of any felony considered a
nost serious of fense; and

(1i) Has, before the comm ssion of the offense under (a) of this
subsection, been convicted as an offender on at |east two separate
occasions, whether in this state or el sewhere, of felonies that under
the laws of this state would be considered nost serious offenses and
woul d be included in the offender score under RCW 9. 94A. 525; provi ded
that of the two or nore previous convictions, at |east one conviction
must have occurred before the commission of any of the other nost
serious offenses for which the of fender was previously convicted; or

(b) (i) Has been convicted of: (A Rape in the first degree, rape
of achild in the first degree, child nolestation in the first degree,
rape in the second degree, rape of a child in the second degree, or
i ndecent liberties by forcible conpulsion; (B) any of the follow ng
offenses with a finding of sexual notivation: Murder in the first
degree, nmurder in the second degree, hom cide by abuse, kidnapping in
the first degree, kidnapping in the second degree, assault in the first
degree, assault in the second degree, assault of a child in the first
degree, or burglary in the first degree; or (C) an attenpt to commt
any crime listed in this subsection (33)(b)(i); and

(ii1) Has, before the comm ssion of the offense under (b)(i) of this
subsection, been convicted as an offender on at |east one occasion,
whether in this state or el sewhere, of an offense listed in (b)(i) of
this subsection or any federal or out-of-state offense or offense under
prior Washington law that is conparable to the offenses listed in
(b)(i) of this subsection. A conviction for rape of a child in the
first degree constitutes a conviction under (b)(i) of this subsection
only when the offender was sixteen years of age or older when the
of fender commtted the offense. A conviction for rape of a child in
the second degree constitutes a conviction under (b)(i) of this
subsection only when the offender was eighteen years of age or ol der
when the offender commtted the offense.

(34) "Postrelease supervision" is that portion of an offender's
community placenent that is not conmunity custody.

(35) "Private school"” neans a school regulated under chapter
28A. 195 or 28A. 205 RCW

(36) "Public school"” has the sane neaning as in RCW 28A. 150. 010.
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35
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(37) "Restitution" neans a specific sum of noney ordered by the
sentencing court to be paid by the offender to the court over a
specified period of tinme as paynent of damages. The sum may i ncl ude
both public and private costs.

(38) "Risk assessnment”™ neans the application of an objective
i nstrunment supported by research and adopted by the departnent for the
purpose of assessing an offender's risk of reoffense, taking into
consideration the nature of the harm done by the offender, place and
circunstances of the offender related to risk, the offender's
relationship to any victim and any information provided to the
departnent by victins. The results of a risk assessnent shall not be
based on unconfirmed or unconfirmabl e allegations.

(39) "Serious traffic offense" neans:

(a) Driving while under the influence of intoxicating |iquor or any
drug (RCW 46. 61.502), actual physical control while under the influence
of intoxicating liquor or any drug (RCW 46.61.504), reckless driving
(RCW 46. 61.500), or hit-and-run an attended vehicle (RCW46.52.020(5));
or

(b) Any federal, out-of-state, county, or municipal conviction for
an offense that under the laws of this state would be classified as a
serious traffic offense under (a) of this subsection.

(40) "Serious violent offense"” is a subcategory of violent offense
and neans:

(a)(i) Murder in the first degree;

(11) Hom cide by abuse;

(ti1) Murder in the second degree;

(1v) Manslaughter in the first degree;

(v) Assault in the first degree;

(vi) Kidnapping in the first degree;

(vii) Rape in the first degree;

(viii) Assault of a child in the first degree; or

(ix) An attenpt, crimnal solicitation, or crimnal conspiracy to
commt one of these felonies; or

(b) Any federal or out-of-state conviction for an offense that
under the laws of this state would be a felony classified as a serious
viol ent offense under (a) of this subsection.

(41) "Sex offense" neans:
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(a)(i) Afelony that is a violation of chapter 9A 44 RCW ot her than
RCW 9A. 44. 130(11);

(1i) A violation of RCW9A. 64. 020;

(ti1) Afelony that is a violation of chapter 9.68A RCW ot her than
RCW 9. 68A. 070 or 9. 68A. 080; or

(iv) Afelony that is, under chapter 9A. 28 RCW a crimnal attenpt,
crimnal solicitation, or crimnal conspiracy to commt such crines;

(b) Any conviction for a felony offense in effect at any tine prior
to July 1, 1976, that is conparable to a felony classified as a sex
offense in (a) of this subsection;

(c) A felony with a finding of sexual notivation under RCW
9. 94A. 835 or 13.40.135; or

(d) Any federal or out-of-state conviction for an offense that
under the laws of this state would be a felony classified as a sex
of fense under (a) of this subsection.

(42) "Sexual notivation" means that one of the purposes for which
the defendant commtted the crinme was for the purpose of his or her
sexual gratification.

(43) "Standard sentence range" nmeans the sentencing court's
di scretionary range in inposing a nonappeal abl e sentence.

(44) "Statutory maxi mum sentence" neans the maxi mum | ength of tine
for which an offender may be confined as punishnent for a crine as
prescribed in chapter 9A. 20 RCW RCW9.92.010, the statute defining the
crime, or other statute defining the maxi mum penalty for a crine.

(45) "Total confinenent"” neans confinenent inside the physical
boundaries of a facility or institution operated or wutilized under
contract by the state or any other unit of governnent for twenty-four
hours a day, or pursuant to RCW 72.64. 050 and 72. 64. 060.

(46) "Transition training" neans witten and verbal instructions
and assistance provided by the departnent to the offender during the
two weeks prior to the offender's successful conpletion of the work
ethic canp program The transition training shall include instructions
in the offender's requirenents and obligations during the offender's
period of comrunity custody.

(47) "Victint means any person who has sustained enotional,
psychol ogi cal, physical, or financial injury to person or property as
a direct result of the crinme charged.

(48) "Violent offense"” neans:

HB 2840 p. 10
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(a) Any of the follow ng fel onies:

(1) Any felony defined under any law as a class A felony or an
attenpt to commit a class A felony;

(1i) Crimnal solicitation of or crimnal conspiracy to commt a
class A fel ony;

(1i1) Manslaughter in the first degree;

(1v) Manslaughter in the second degree;

(v) Indecent liberties if conmtted by forcible conpulsion;

(vi) Kidnapping in the second degree;

(vii) Arson in the second degree;

(viii) Assault in the second degree;

(1x) Assault of a child in the second degree;

(x) Extortion in the first degree;

(xi) Robbery in the second degree;

(xi1) Drive-by shooting;

(xiii) Vehicular assault, when caused by the operation or driving
of a vehicle by a person while under the influence of intoxicating
[iquor or any drug or by the operation or driving of a vehicle in a
reckl ess manner; and

(xiv) Vehicular hom cide, when proxinmately caused by the driving of
any vehicle by any person while under the influence of intoxicating
[ iquor or any drug as defined by RCW46. 61.502, or by the operation of
any vehicle in a reckl ess manner;

(b) Any conviction for a felony offense in effect at any tine prior
to July 1, 1976, that is conparable to a felony classified as a viol ent
offense in (a) of this subsection; and

(c) Any federal or out-of-state conviction for an offense that
under the laws of this state would be a felony classified as a viol ent
of fense under (a) or (b) of this subsection.

(49) "Work crew' neans a program of partial confinenent consisting
of civic inprovenent tasks for the benefit of the community that
conplies with RCW 9. 94A. 725.

(50) "Wbrk ethic canp” neans an alternative incarceration program
as provided in RCW 9. 94A 690 designed to reduce recidivism and | ower
the cost of <corrections by requiring offenders to conplete a
conprehensive array of real-world job and vocational experiences,
character-building work ethics training, I|ife managenent skills
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devel opnment, substance abuse rehabilitation, counseling, Iliteracy
training, and basic adult education.

(51) "Work release" neans a program of partial confinenent
available to offenders who are enployed or engaged as a student in a
regul ar course of study at school.

Sec. 2. RCW9.94A 030 and 2003 ¢ 53 s 55 are each anended to read
as follows:

Unl ess the context clearly requires otherwise, the definitions in
this section apply throughout this chapter.

(1) "Board" neans the indeterm nate sentence review board created
under chapter 9.95 RCW

(2) "Collect,"” or any derivative thereof, "collect and remt," or
"collect and deliver," when used with reference to the departnent
means that the departnent, either directly or through a collection
agreenent authorized by RCW 9.94A. 760, is responsible for nonitoring
and enforcing the offender's sentence wth regard to the |egal
financial obligation, receiving paynent thereof fromthe offender, and,
consistent wth current law, delivering daily the entire paynent to the
superior court clerk without depositing it in a departnental account.

(3) "Conm ssion" neans the sentencing guidelines comm ssion.

(4) "Community corrections officer"” mnmeans an enployee of the
departnment who is responsible for carrying out specific duties in
supervision of sentenced offenders and nonitoring of sentence
condi ti ons.

(5 "Community custody" neans that portion of an offender's
sentence of confinenent in lieu of earned release tine or inposed
pursuant to RCW 9.94A 505(2)(b), 9. 94A.650 through 9.94A. 670,
9. 94A. 690, 9.94A 700 through 9.94A 715, or 9.94A. 545, served in the
comunity subject to controls placed on the offender's novenent and
activities by the departnent. For offenders placed on community
custody for crines commtted on or after July 1, 2000, the departnent
shall assess the offender's risk of reoffense and nmay establish and
nodi fy conditions of community custody, in addition to those inposed by
the court, based upon the risk to community safety.

(6) "Community custody range" neans the m ni num and naxi mum peri od
of community custody included as part of a sentence under RCW
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9.94A. 715, as established by the comm ssion or the |egislature under
RCW 9. 94A. 850, for crines commtted on or after July 1, 2000.

(7) "Commmunity placenment” nmeans that period during which the
offender is subject to the conditions of comunity custody and/or
postrel ease supervision, which begins either upon conpletion of the
term of confinenent (postrel ease supervision) or at such tinme as the
offender is transferred to community custody in |ieu of earned rel ease.
Communi ty pl acenment may consist of entirely community custody, entirely
postrel ease supervision, or a conbination of the two.

(8) "Community restitution" nmeans conpulsory service, wthout
conpensation, performed for the benefit of the community by the
of f ender.

(9) "Community supervision"” neans a period of tinme during which a
convicted offender is subject to crinme-related prohibitions and ot her
sentence conditions inposed by a court pursuant to this chapter or RCW
16. 52. 200(6) or 46.61.524. Were the court finds that any offender has
a chem cal dependency that has contributed to his or her offense, the
condi ti ons of supervision may, subject to avail able resources, include
treat ment. For purposes of the interstate conpact for out-of-state
supervision of parolees and probationers, RCW 9.95. 270, community
supervision is the functional equivalent of probation and should be
consi dered the sane as probation by other states.

(10) "Confinenent"” neans total or partial confinenent.

(11) "Conviction" means an adjudication of guilt pursuant to Titles
10 or 13 RCWand includes a verdict of guilty, a finding of guilty, and
acceptance of a plea of guilty.

(12) "Crinme-related prohibition® neans an order of a court
prohi biting conduct that directly relates to the circunstances of the
crime for which the offender has been convicted, and shall not be
construed to nean orders directing an offender affirmatively to
participate in rehabilitative prograns or to otherwise perform
affirmative conduct. However, affirmative acts necessary to nonitor
conmpliance with the order of a court may be required by the departnent.

(13) "Crimnal history" means the list of a defendant's prior
convictions and juvenile adjudications, whether in this state, in
federal court, or el sewhere.

(a) The history shall include, where known, for each conviction (i)
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whet her the defendant has been placed on probation and the | ength and
terns thereof; and (ii) whether the defendant has been incarcerated and
the I ength of incarceration.

(b) A conviction nmay be renpved froma defendant's crimnal history
only if it is vacated pursuant to RCW9.96. 060, 9.94A 640, 9.95.240, or
a simlar out-of-state statute, or if the conviction has been vacated
pursuant to a governor's pardon

(c) The determ nation of a defendant's crimnal history is distinct
fromthe determ nation of an offender score. A prior conviction that
was not included in an offender score cal cul ated pursuant to a forner
version of the sentencing reform act remains part of the defendant's
crimnal history.

(14) "Day fine" neans a fine inposed by the sentencing court that
equal s the difference between the offender's net daily incone and the
reasonabl e obligations that the offender has for the support of the
of fender and any dependents.

(15) "Day reporting" mneans a program of enhanced supervision
designed to nonitor the offender's daily activities and conpliance wth
sentence conditions, and in which the offender is required to report
daily to a specific location designated by the departnent or the
sentencing court.

(16) "Departnment” nmeans the departnent of corrections.

(17) "Determnate sentence"” neans a sentence that states wth
exactitude the nunber of actual years, nonths, or days of total
confinement, of partial confinenent, of conmmunity supervision, the
nunber of actual hours or days of comunity restitution work, or
dollars or terms of a legal financial obligation. The fact that an
of fender through earned release can reduce the actual period of
confinement shall not affect the classification of the sentence as a
determ nate sentence.

(18) "Disposable earnings" neans that part of the earnings of an
of fender remaining after the deduction from those earnings of any
anount required by law to be wthheld. For the purposes of this
definition, "earnings" neans conpensation paid or payable for personal
servi ces, whet her denom nated as wages, salary, comm ssion, bonuses, or
ot herwi se, and, notw thstandi ng any ot her provision of |aw making the
paynments exenpt from garnishnent, attachnment, or other process to
satisfy a court-ordered legal financial obligation, specifically
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i ncl udes periodic paynents pursuant to pension or retirenment prograns,
or insurance policies of any type, but does not include paynents nade
under Title 50 RCW except as provided in RCW50.40. 020 and 50. 40. 050,
or Title 74 RCW

(19) "Drug offender sentencing alternative"” is a sentencing option
avail able to persons convicted of a felony offense other than a viol ent
of fense or a sex offense and who are eligible for the option under RCW
9. 94A. 660.

(20) "Drug offense" neans:

(a) Any felony violation of chapter 69.50 RCW except possession of
a controlled substance (RCW 69.50.4013) or forged prescription for a
control | ed substance (RCW 69. 50. 403);

(b) Any offense defined as a felony under federal |law that rel ates
to the possession, manufacture, distribution, or transportation of a
controll ed substance; or

(c) Any out-of-state conviction for an offense that under the | aws
of this state would be a felony classified as a drug offense under (a)
of this subsection.

(21) "Earned release" neans earned release from confinenent as
provi ded in RCW9. 94A. 728.

(22) "Escape" neans:

(a) Sexually violent predator escape (RCWO9A. 76.115), escape in the
first degree (RCW 9A 76.110), escape in the second degree (RCW
9A. 76.120), willful failure to return from furlough (RCW 72.66.060),
Wi llful failure to return fromwork rel ease (RCW72.65.070), or willfu
failure to be available for supervision by the departnment while in
community custody (RCW 72.09.310); or

(b) Any federal or out-of-state conviction for an offense that
under the laws of this state would be a felony classified as an escape
under (a) of this subsection.

(23) "Felony traffic offense" neans:

(a) Vehicular homcide (RCW 46.61.520), vehicular assault (RCW
46. 61.522), eluding a police officer (RCW 46.61.024), or felony hit-
and-run injury-accident (RCW46.52.020(4)); or

(b) Any federal or out-of-state conviction for an offense that
under the laws of this state would be a felony classified as a felony
traffic offense under (a) of this subsection.
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(24) "Fine" nmeans a specific sumof noney ordered by the sentencing
court to be paid by the offender to the court over a specific period of
tinme.

(25) "First-tine offender” neans any person who has no prior
convictions for a felony and is eligible for the first-tinme offender
wai ver under RCW 9. 94A. 650.

(26) "Home detention"” neans a program of partial confinenent
avai lable to offenders wherein the offender is confined in a private
resi dence subject to electronic surveillance.

(27) "Legal financial obligation" means a sum of noney that is
ordered by a superior court of the state of Wshington for |egal
financial obligations which may include restitution to the victim
statutorily inposed crinme victins' conpensation fees as assessed
pursuant to RCW7.68. 035, court costs, county or interlocal drug funds,
court-appoi nted attorneys' fees, and costs of defense, fines, and any
other financial obligation that is assessed to the offender as a result
of a felony conviction. Upon conviction for vehicular assault while
under the influence of intoxicating |liquor or any drug, RCW
46. 61.522(1)(b), or vehicular homcide while under the influence of
i ntoxicating liquor or any drug, RCW46.61.520(1)(a), |egal financial
obligations may al so i nclude paynent to a public agency of the expense
of an energency response to the incident resulting in the conviction,
subj ect to RCW 38. 52. 430.

(28) "Most serious offense” nmeans any of the follow ng felonies or
a felony attenpt to commit any of the follow ng felonies:

(a) Any felony defined under any law as a class A felony or
crimnal solicitation of or crimnal conspiracy to commt a class A
f el ony;

(b) Assault in the second degree;

(c) Assault of a child in the second degree;

(d) Child nolestation in the second degree;

(e) Controlled substance hom ci de;

(f) Extortion in the first degree;

(g) ldentity theft in the first deqgree;

(h) Incest when commtted against a child under age fourteen;

(())) (i) Indecent liberties;
((£)) (J) Kidnapping in the second degree;
((6))) (k) Leading organized crine;
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((&)) (1) Manslaughter in the first degree;
((H)) (M Manslaughter in the second degree;
((6M)) (n) Pronoting prostitution in the first degree;

((0)) (0) Rape in the third degree;
((€8)y)) (p) Robbery in the second degree;

((&8)y)) (9) Sexual exploitation

((e)) (r) Vehicular assault, when caused by the operation or
driving of a vehicle by a person while under the influence of
intoxicating liquor or any drug or by the operation or driving of a
vehicle in a reckl ess manner;

((6)) (s) Vehicular homcide, when proxinmately caused by the
driving of any vehicle by any person while under the influence of
intoxicating liquor or any drug as defined by RCW46. 61.502, or by the
operation of any vehicle in a reckless manner;

((6s)y)) (t) Any other class B felony offense with a finding of
sexual notivation;

((())) (u) Any other felony with a deadly weapon verdict under RCW
9. 94A. 602;

((&)) (v) Any felony offense in effect at any time prior to
Decenber 2, 1993, that is conparable to a nost serious offense under
this subsection, or any federal or out-of-state conviction for an
of fense that under the laws of this state would be a felony classified
as a nost serious offense under this subsection;

((&)) (wWw(1) Aprior conviction for indecent |iberties under RCW
9A. 88.100(1) (a), (b), and (c), chapter 260, Laws of 1975 1st ex. sess.
as it existed until July 1, 1979, RCWO9A 44.100(1) (a), (b), and (c) as
it existed fromJuly 1, 1979, until June 11, 1986, and RCW 9A. 44.100(1)
(a), (b), and (d) as it existed fromJune 11, 1986, until July 1, 1988;

(ti) A prior conviction for indecent liberties under RCW
9A. 44.100(1)(c) as it existed fromJune 11, 1986, until July 1, 1988,
if: (A) The crime was conmtted against a child under the age of
fourteen; or (B) the relationship between the victimand perpetrator is
included in the definition of i ndecent liberties under RCW

9A. 44.100(1)(c) as it existed fromJuly 1, 1988, through July 27, 1997,
or RCW 9A. 44.100(1) (d) or (e) as it existed from July 25, 1993,
t hrough July 27, 1997.

(29) "Nonvi ol ent offense" nmeans an offense which is not a violent
of f ense.
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(30) "Ofender” neans a person who has commtted a felony
established by state law and is eighteen years of age or older or is
| ess than eighteen years of age but whose case is under superior court
jurisdiction under RCW 13.04.030 or has been transferred by the
appropriate juvenile court to a crimnal court pursuant to RCW
13. 40. 110. Throughout this <chapter, the terns "offender” and
"defendant” are used interchangeably.

(31) "Partial confinenment"” neans confinenent for no nore than one
year in a facility or institution operated or utilized under contract
by the state or any other unit of governnent, or, if home detention or
wor k crew has been ordered by the court, in an approved residence, for
a substantial portion of each day with the bal ance of the day spent in
the comunity. Partial confinenent includes work release, hone
detention, work crew, and a conbination of work crew and hone
detenti on.

(32) "Persistent offender” is an of fender who:

(a)(i) Has been convicted in this state of any felony considered a
nost serious of fense; and

(1i1) Has, before the comm ssion of the offense under (a) of this
subsection, been convicted as an offender on at |east two separate
occasions, whether in this state or el sewhere, of felonies that under
the laws of this state would be considered nost serious offenses and
woul d be included in the offender score under RCW 9. 94A. 525; provided
that of the two or nore previous convictions, at |east one conviction
must have occurred before the commission of any of the other nost
serious offenses for which the of fender was previously convicted; or

(b) (i) Has been convicted of: (A Rape in the first degree, rape
of achild in the first degree, child nolestation in the first degree,
rape in the second degree, rape of a child in the second degree, or
i ndecent liberties by forcible conpulsion; (B) any of the follow ng
offenses with a finding of sexual notivation: Murder in the first
degree, nmurder in the second degree, hom cide by abuse, kidnapping in
the first degree, kidnapping in the second degree, assault in the first
degree, assault in the second degree, assault of a child in the first
degree, or burglary in the first degree; or (C) an attenpt to commt
any crime listed in this subsection (32)(b)(i); and

(ii1) Has, before the comm ssion of the offense under (b)(i) of this
subsection, been convicted as an offender on at |east one occasion,
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whether in this state or el sewhere, of an offense listed in (b)(i) of
this subsection or any federal or out-of-state offense or offense under
prior Washington law that is conparable to the offenses listed in
(b)(i) of this subsection. A conviction for rape of a child in the
first degree constitutes a conviction under (b)(i) of this subsection
only when the offender was sixteen years of age or older when the
of fender commtted the offense. A conviction for rape of a child in
the second degree constitutes a conviction under (b)(i) of this
subsection only when the offender was eighteen years of age or ol der
when the offender conmmtted the offense.

(33) "Postrel ease supervision" is that portion of an offender's
community placenent that is not conmunity custody.

(34) "Restitution" neans a specific sum of noney ordered by the
sentencing court to be paid by the offender to the court over a
specified period of tinme as paynent of damages. The sum may i ncl ude
both public and private costs.

(35) "Risk assessnment”™ neans the application of an objective
i nstrunment supported by research and adopted by the departnent for the
purpose of assessing an offender's risk of reoffense, taking into
consideration the nature of the harm done by the offender, place and
circunstances of the offender related to risk, the offender's
relationship to any victim and any information provided to the
departnent by victins. The results of a risk assessnent shall not be
based on unconfirmed or unconfirmable allegations.

(36) "Serious traffic offense" neans:

(a) Driving while under the influence of intoxicating |liquor or any
drug (RCW 46. 61.502), actual physical control while under the influence
of intoxicating liquor or any drug (RCW 46.61.504), reckless driving
(RCW 46. 61.500), or hit-and-run an attended vehicle (RCW46.52.020(5));
or

(b) Any federal, out-of-state, county, or municipal conviction for
an of fense that under the laws of this state would be classified as a
serious traffic offense under (a) of this subsection.

(37) "Serious violent offense" is a subcategory of violent offense
and neans:

(a)(i) Murder in the first degree;

(11) Hom cide by abuse;

(ti1) Murder in the second degree;
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(1v) Manslaughter in the first degree;

(v) Assault in the first degree;

(vi) Kidnapping in the first degree;

(vii) Rape in the first degree;

(viii) Assault of a child in the first degree; or

(ix) An attenpt, crimnal solicitation, or crimnal conspiracy to
commt one of these felonies; or

(b) Any federal or out-of-state conviction for an offense that
under the laws of this state would be a felony classified as a serious
viol ent of fense under (a) of this subsection.

(38) "Sex offense" neans:

(a)(i) Afelony that is a violation of chapter 9A 44 RCW ot her than
RCW 9A. 44. 130(11);

(1i) A violation of RCW9A. 64. 020;

(ti1) Afelony that is a violation of chapter 9.68A RCW ot her than
RCW 9. 68A. 070 or 9. 68A. 080; or

(iv) Afelony that is, under chapter 9A. 28 RCW a crimnal attenpt,
crimnal solicitation, or crimnal conspiracy to commt such crines;

(b) Any conviction for a felony offense in effect at any tine prior
to July 1, 1976, that is conparable to a felony classified as a sex
offense in (a) of this subsection;

(c) A felony with a finding of sexual notivation under RCW
9. 94A. 835 or 13.40.135; or

(d) Any federal or out-of-state conviction for an offense that
under the laws of this state would be a felony classified as a sex
of fense under (a) of this subsection.

(39) "Sexual notivation" means that one of the purposes for which
the defendant commtted the crine was for the purpose of his or her
sexual gratification.

(40) "Standard sentence range" nmeans the sentencing court's
di scretionary range in inposing a nonappeal abl e sent ence.

(41) "Statutory maxi num sentence" neans the maxi num |l ength of tine
for which an offender may be confined as punishnent for a crine as
prescribed in chapter 9A. 20 RCW RCW9.92.010, the statute defining the
crime, or other statute defining the maxi mum penalty for a crine.

(42) "Total confinenent"” neans confinenent inside the physical
boundaries of a facility or institution operated or wutilized under
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contract by the state or any other unit of governnent for twenty-four
hours a day, or pursuant to RCW 72.64. 050 and 72. 64. 060.

(43) "Transition training" nmeans witten and verbal instructions
and assistance provided by the departnent to the offender during the
two weeks prior to the offender's successful conpletion of the work
ethic canmp program The transition training shall include instructions
in the offender's requirenents and obligations during the offender's
period of community custody.

(44) "Victind means any person who has sustained enotional,
psychol ogi cal, physical, or financial injury to person or property as
a direct result of the crine charged.

(45) "Violent offense" neans:

(a) Any of the follow ng fel onies:

(1) Any felony defined under any law as a class A felony or an
attenpt to commt a class A felony;

(1i) Crimnal solicitation of or crimnal conspiracy to commt a
class A felony;

(ti1) Manslaughter in the first degree;

(1v) Manslaughter in the second degree;

(v) I'ndecent liberties if commtted by forcible conpul sion;

(vi) Kidnapping in the second degree;

(vii) Arson in the second degree;

(viii) Assault in the second degree;

(i1 x) Assault of a child in the second degree;

(x) Extortion in the first degree;

(xi) Robbery in the second degree;

(xi1) Drive-by shooting;

(xiii) Vehicular assault, when caused by the operation or driving
of a vehicle by a person while under the influence of intoxicating
[iquor or any drug or by the operation or driving of a vehicle in a
reckl ess manner; and

(xiv) Vehicular hom cide, when proximately caused by the driving of
any vehicle by any person while under the influence of intoxicating
[ iquor or any drug as defined by RCW46. 61.502, or by the operation of
any vehicle in a reckl ess manner;

(b) Any conviction for a felony offense in effect at any tine prior
to July 1, 1976, that is conparable to a felony classified as a viol ent
offense in (a) of this subsection; and
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(c) Any federal or out-of-state conviction for an offense that
under the laws of this state would be a felony classified as a viol ent
of fense under (a) or (b) of this subsection.

(46) "Work crew' neans a program of partial confinenent consisting
of civic inprovenent tasks for the benefit of the community that
conplies with RCW 9. 94A. 725.

(47) "Work ethic canp” neans an alternative incarceration program
as provided in RCW 9. 94A. 690 designed to reduce recidivism and | ower
the cost of <corrections by requiring offenders to conplete a
conprehensive array of real-world job and vocational experiences,
character-building work ethics training, I|ife mnagenent skills
devel opment, substance abuse rehabilitation, counseling, Iliteracy
training, and basic adult education.

(48) "Work release" nmeans a program of partial confinenment
available to offenders who are enployed or engaged as a student in a
regul ar course of study at school.

Sec. 3. RCW9.94A 540 and 2005 ¢ 437 s 2 are each anended to read
as follows:

(1) Except to the extent provided in subsection (3) of this
section, the followng mnimumterns of total confinenent are nmandatory
and shall not be varied or nodified under RCW 9. 94A. 535:

(a) An offender convicted of the crinme of nurder in the first
degree shall be sentenced to a termof total confinenent not |ess than
twenty years.

(b) An offender convicted of the crine of assault in the first
degree or assault of a child in the first degree where the offender
used force or neans likely to result in death or intended to kill the
victimshall be sentenced to a termof total confinenent not |ess than
five years.

(c) An offender convicted of the crine of rape in the first degree
shall be sentenced to a term of total confinenent not |less than five
years.

(d) An offender convicted of the crinme of sexually violent predator
escape shall be sentenced to a mninum term of total confinenent not
| ess than sixty nonths.

(e) An offender convicted of the crine of identity theft in the
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first degree shall be sentenced to a mninumtermof total confinenent
not less than twenty-four nonths.

(f) An offender convicted of the crine of identity theft in the
second degree shall be sentenced to a mnimumtermof total confinenent
not less than twelve nonths.

(2) During such mnimum ternms of total confinenent, no offender
subject to the provisions of this section is eligible for community
custody, wearned release time, furlough, hone detention, partial
confinement, work crew, work release, or any other form of early
rel ease authorized under RCW 9. 94A. 728, or any other form of authorized
| eave of absence fromthe correctional facility while not in the direct
custody of a corrections officer. The provisions of this subsection
shall not apply: (a) In the case of an offender in need of energency
medi cal treatnent; (b) for the purpose of commtnment to an inpatient
treatnent facility in the case of an offender convicted of the crine of
rape in the first degree; or (c) for an extraordinary nedical placenent
when aut hori zed under RCW 9. 94A. 728(4).

(3)(a) Subsection (1) of this section shall not be applied in
sent enci ng of juveniles tried as adul ts pur suant to RCW
13.04.030(1)(e)(i).

(b) This subsection (3) applies only to crimes commtted on or
after July 24, 2005.

Sec. 4. RCW9.94A 411 and 2000 ¢ 119 s 28 and 2000 c 28 s 17 are
each reenacted and anmended to read as foll ows:

(1) Decision not to prosecute.

STANDARD: A prosecuting attorney may decline to prosecute, even
though technically sufficient evidence to prosecute exists, in
situations where prosecution would serve no public purpose, would
defeat the underlying purpose of the law in question or would result in
decreased respect for the | aw

GUI DELI NE/ COMVENTARY

Exanpl es

The followi ng are exanpl es of reasons not to prosecute which could
sati sfy the standard.

(a) Contrary to Legislative Intent - It nay be proper to decline to
charge where the application of crimnal sanctions would be clearly
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contrary to the intent of the legislature in enacting the particul ar
statute.

(b) Antiquated Statute - It nay be proper to decline to charge
where the statute in question is antiquated in that:

(1) It has not been enforced for many years; and

(i) Mst nmenbers of society act as if it were no longer in
exi stence; and

(iii) It serves no deterrent or protective purpose in today's
soci ety; and

(tv) The statute has not been recently reconsidered by the
| egi sl ature.

This reason is not to be construed as the basis for declining cases
because the law in question is unpopular or because it is difficult to
enf or ce.

(c) De Mnims Violation - It may be proper to decline to charge
where the violation of lawis only technical or insubstantial and where
no public interest or deterrent purpose would be served by prosecution.

(d) Confinement on Other Charges - It may be proper to decline to
charge because the accused has been sentenced on another charge to a
| engt hy period of confinenent; and

(1) Conviction of the new offense would not nerit any additiona
direct or collateral punishnent;

(ii) The new offense is either a m sdeneanor or a felony which is
not particularly aggravated; and

(iii) Conviction of the new offense would not serve any significant
deterrent purpose.

(e) Pending Conviction on Another Charge - It may be proper to
decline to charge because the accused is facing a pending prosecution
in the sanme or another county; and

(1) Conviction of the new offense would not nerit any additiona
direct or collateral punishnent;

(1i) Conviction in the pending prosecution is immnent;

(ti1) The new offense is either a m sdenmeanor or a felony which is
not particularly aggravated; and

(1v) Conviction of the new of fense woul d not serve any significant
deterrent purpose.

(f) H gh D sproportionate Cost of Prosecution - It may be proper to
decline to charge where the cost of locating or transporting, or the
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burden on, prosecution wtnesses is highly disproportionate to the
i nportance of prosecuting the offense in question. This reason should
be limted to mnor cases and should not be relied upon in serious
cases.

(g) Inproper Motives of Conplainant - It may be proper to decline
charges because the notives of the conplainant are inproper and
prosecution woul d serve no public purpose, would defeat the underlying
purpose of the law in question or would result in decreased respect for
the | aw

(h) I'munity - It may be proper to decline to charge where immunity
is to be given to an accused in order to prosecute another where the
accused's information or testinony wll reasonably lead to the

conviction of others who are responsible for nore serious crimna
conduct or who represent a greater danger to the public interest.

(1) VictimRequest - It nmay be proper to decline to charge because
the victim requests that no crimnal charges be filed and the case
involves the following crinmes or situations:

(1) Assault cases where the victim has suffered little or no
injury;

(i) Crines against property, not involving violence, where no
maj or | oss was suffered;

(ii1) Where doing so would not jeopardize the safety of society.

Care should be taken to insure that the victims request is freely
made and is not the product of threats or pressure by the accused.

The presence of these factors nay also justify the decision to
di sm ss a prosecution which has been comrenced.

Notification

The prosecutor is encouraged to notify the victim when practical,
and the | aw enforcenent personnel, of the decision not to prosecute.

(2) Decision to prosecute.

(a) STANDARD:

Crinmes against persons will be filed if sufficient adm ssible
evi dence exists, which, when considered with the npbst plausible,
reasonably foreseeabl e defense that coul d be rai sed under the evidence,
woul d justify conviction by a reasonable and objective fact-finder.
Wth regard to offenses prohibited by RCW 9A. 44.040, 9A 44.050,
9A. 44. 073, 9A. 44.076, 9A.44.079, 9A 44.083, 9A 44.086, 9A. 44.089, and
9A.64.020 the prosecutor should avoid prefiling agreenents or
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di versions intended to place the accused in a program of treatnent or
counseling, so that treatnent, if determ ned to be beneficial, can be
provi ded pursuant to RCW 9. 94A 670.

Crimes against property/other crines wll be filed if the
adm ssi bl e evidence is of such convincing force as to nake it probable
that a reasonabl e and objective fact-finder would convict after hearing
all the adm ssible evidence and the nost plausible defense that could
be rai sed.

See table below for the crinmes within these categories.

CATEGCORI ZATI ON OF CRI MES FOR PROSECUTI NG STANDARDS

CRI MES AGAI NST PERSONS

Aggr avat ed Murder

1st Degree Murder

2nd Degree Murder

1st Degree Mansl aughter

2nd Degree Mansl aught er

1st Degree Ki dnappi ng

2nd Degree Ki dnappi ng

1st Degree Assault

2nd Degree Assaul t

3rd Degree Assault

1st Degree Assault of a Child
2nd Degree Assault of a Child
3rd Degree Assault of a Child
1st Degree Rape

2nd Degree Rape

3rd Degree Rape

1st Degree Rape of a Child
2nd Degree Rape of a Child
3rd Degree Rape of a Child
1st Degree Robbery

2nd Degr ee Robbery

1st Degree Arson

1st Degree Burglary

1st Degree ldentity Theft

2nd Degree ldentity Theft

1st Degree Extortion

2nd Degree Extortion
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| ndecent Liberties
| ncest

Vehi cul ar
Vehi cul ar Assaul t

1st
2nd
3rd
1st

Degr ee
Degr ee
Degr ee
Degr ee

Hom ci de

Child Mol estation
Child Mol estation
Child Mol estation
Pronoting Prostitution

Intimdating a Juror

Communi cation with a M nor
Intimdating a Wtness
Intimdating a Public Servant
Bonb Threat (if agai nst person)

Unl awf ul

| mpri sonnent

Pronoting a Suicide Attenpt
Riot (if agai nst person)

St al ki ng
Cust odi al
Donestic Viol ence Court Order Violation (RCW10.99. 040, 10.99. 050,

26. 09. 300, 26.10.220, 26.26.138, 26.50.110, 26.52.070,
Counterfeiting (if a violation of RCW9.16.035(4))

Assaul t

CRI MES AGAI NST PROPERTY/ OTHER CRI MES

2nd
1st
2nd
2nd
1st
2nd
1st
2nd
1st
2nd
1st
2nd

Degr ee
Degr ee
Degr ee
Degr ee
Degr ee
Degr ee
Degr ee
Degr ee
Degr ee
Degr ee
Degr ee
Degr ee

Bri bery
Bri bing a Wtness

Bri be received by a Wtness

Bonb Threat (if against property)

Arson

Escape

Escape

Burgl ary

Thef t

Thef t

Perjury

Perjury

| nt r oduci ng Cont raband

| nt r oduci ng Cont raband
Possessi on of Stolen Property
Possessi on of Stolen Property

p. 27
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1st Degree Malicious M schi ef

2nd Degree Malicious M schief

1st Degree Reckl ess Burning

Taking a Motor Vehicle wi thout Authorization
Forgery

2nd Degree Pronoting Prostitution
Tanpering with a Wtness

Trading in Public Ofice

Trading in Special Influence

Recei vi ng/ Granti ng Unl awf ul Conpensati on
Bi gany

El udi ng a Pursuing Police Vehicle
WIllful Failure to Return from Furl ough
Escape from Communi ty Custody

Riot (if against property)

1st Degree Theft of Livestock

2nd Degree Theft of Livestock

ALL OTHER UNCLASSI FI ED FELONI ES

Sel ecti on of Charges/ Degree of Charge

(1) The prosecutor should file charges which adequately describe
the nature of defendant's conduct. Oher offenses may be charged only
if they are necessary to ensure that the charges:

(A) WII significantly enhance the strength of the state's case at
trial; or

(B) WIIl result in restitution to all victins.

(i1) The prosecutor should not overcharge to obtain a guilty plea.
Over char gi ng i ncl udes:

(A) Charging a higher degree;

(B) Charging additional counts.

This standard is intended to direct prosecutors to charge those
crimes which denonstrate the nature and seriousness of a defendant's
crimnal conduct, but to decline to charge crinmes which are not
necessary to such an indication. Crinmes which do not nerge as a matter
of law, but which arise from the sane course of conduct, do not all
have to be charged.

(b) GUI DELI NES/ COMVENTARY:
(1) Police Investigation
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A prosecuting attorney is dependent upon | aw enforcenent agencies
to conduct the necessary factual investigation which nust precede the
decision to prosecute. The prosecuting attorney shall ensure that a
t hor ough factual investigation has been conducted before a decision to
prosecute is made. In ordinary circunstances the investigation should
i ncl ude the foll ow ng:

(A) The interviewing of all material w tnesses, together with the
obtaining of witten statenents whenever possible;

(B) The conpl etion of necessary |aboratory tests; and

(C) The obtaining, in accordance with constitutional requirenents,
of the suspect's version of the events.

If the initial investigation is inconplete, a prosecuting attorney
shoul d i nsist upon further investigation before a decision to prosecute
is made, and specify what the investigation needs to include.

(11) Exceptions

In certain situations, a prosecuting attorney may authorize filing
of a crimnal conplaint before the investigation is conplete if:

(A) Probabl e cause exists to believe the suspect is guilty; and

(B) The suspect presents a danger to the community or is likely to
flee if not apprehended; or

(C© The arrest of the suspect is necessary to conplete the
i nvestigation of the crine.

In the event that the exception to the standard is applied, the
prosecuting attorney shall obtain a conmtnent fromthe | aw enforcenent
agency involved to conplete the investigation in a tinely manner. |f
t he subsequent investigation does not produce sufficient evidence to
meet the normal charging standard, the conplaint should be dism ssed.

(ti1) Investigation Techni ques

The prosecutor should be fully advised of the investigatory
techni ques that were used in the case investigation including:

(A) Pol ygraph testing;

(B) Hypnosis;

(C Electronic surveillance;

(D) Use of informants.

(iv) Pre-Filing D scussions with Defendant

Di scussions wth the defendant or his/her representative regarding
the selection or disposition of charges may occur prior to the filing
of charges, and potential agreenments can be reached.
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10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34

(v) Pre-Filing D scussions with Victin(s)

Di scussions wth the wvictims) or victins' representatives
regardi ng the selection or disposition of charges may occur before the
filing of charges. The discussions may be considered by the prosecutor
in charging and di sposition decisions, and shoul d be considered before
reachi ng any agreenent with the defendant regardi ng these deci sions.

Sec. 5. RCW 9. 94A. 515 and 2005 ¢ 458 s 2 and 2005 c 183 s 9 are
each reenacted and anended to read as fol |l ows:

TABLE 2
CRIMES INCLUDED WITHIN
EACH SERIOUSNESS LEVEL
XVI  Aggravated Murder 1 (RCW
10.95.020)
XV Homicide by abuse (RCW 9A.32.055)
Malicious explosion 1 (RCW
70.74.280(1))
Murder 1 (RCW 9A.32.030)
XIV  Murder 2 (RCW 9A.32.050)
Trafficking 1 (RCW 9A.40.100(1))
X1l Malicious explosion 2 (RCW
70.74.280(2))
Malicious placement of an explosive 1
(RCW 70.74.270(1))
X1l Assault 1 (RCW 9A.36.011)
Assault of aChild 1 (RCW 9A.36.120)
Malicious placement of an imitation
device 1 (RCW 70.74.272(1)(a))
Rape 1 (RCW 9A.44.040)
Rape of aChild 1 (RCW 9A.44.073)
Trafficking 2 (RCW 9A.40.100(2))
X1 Mandaughter 1 (RCW 9A.32.060)
Rape 2 (RCW 9A.44.050)
Rape of aChild 2 (RCW 9A.44.076)
X Child Molestation 1 (RCW 9A.44.083)
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VIII

Indecent Liberties (with forcible
compulsion) (RCW
9A.44.100(2)(a))

Kidnapping 1 (RCW 9A.40.020)

Leading Organized Crime (RCW
9A.82.060(1)(a))

Malicious explosion 3 (RCW
70.74.280(3))

Sexually Violent Predator Escape
(RCW 9A.76.115)

Assault of aChild 2 (RCW 9A.36.130)

Explosive devices prohibited (RCW
70.74.180)

Hit and Run--Death (RCW
46.52.020(4)(a))

Homicide by Watercraft, by being
under the influence of intoxicating
liquor or any drug (RCW
79A.60.050)

Inciting Criminal Profiteering (RCW
9A.82.060(1)(h))

Malicious placement of an explosive 2
(RCW 70.74.270(2))

Robbery 1 (RCW 9A.56.200)

Sexua Exploitation (RCW 9.68A.040)

Vehicular Homicide, by being under
the influence of intoxicating liquor
or any drug (RCW 46.61.520)

Arson 1 (RCW 9A.48.020)

Homicide by Watercraft, by the
operation of any vessel ina
reckless manner (RCW
79A.60.050)

[dentity Theft 1 (RCW 9.35.020(2))

Manslaughter 2 (RCW 9A.32.070)

Promoting Prostitution 1 (RCW
9A.88.070)

HB 2840



© 00 N oo 0o~ WDN PP

W W W W W W W W N N N DNMNDNDNDDNMNDNDMNDNMNMNDNDNPEPEP PP PP PP PP
N o o0 r~ WON P O O 00N O o h WON PP O OV 00 N o N -+, O

HB 2840

VIl

Theft of Ammonia (RCW 69.55.010)

Vehicular Homicide, by the operation
of any vehiclein areckless
manner (RCW 46.61.520)

Burglary 1 (RCW 9A.52.020)

Child Molestation 2 (RCW 9A.44.086)

Civil Disorder Training (RCW
9A.48.120)

Dealing in depictions of minor
engaged in sexually explicit
conduct (RCW 9.68A.050)

Drive-by Shooting (RCW 9A.36.045)

Homicide by Watercraft, by disregard
for the safety of others (RCW
79A.60.050)

Indecent Liberties (without forcible
compulsion) (RCW 9A.44.100(1)
(b) and (c))

Introducing Contraband 1 (RCW
9A.76.140)

Malicious placement of an explosive 3
(RCW 70.74.270(3))

Negligently Causing Death By Use of
a Signal Preemption Device
(RCW 46.37.675)

Sending, bringing into state depictions
of minor engaged in sexually
explicit conduct (RCW
9.68A.060)

Unlawful Possession of aFirearmin
the first degree (RCW
9.41.040(1))

Use of a Machine Gun in Commission
of aFelony (RCW 9.41.225)

Vehicular Homicide, by disregard for
the safety of others (RCW
46.61.520)
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VI

Bail Jumping with Murder 1 (RCW
9A.76.170(3)(a))

Bribery (RCW 9A.68.010)

Incest 1 (RCW 9A.64.020(1))

Intimidating a Judge (RCW
9A.72.160)

Intimidating a Juror/Witness (RCW
9A.72.110, 9A.72.130)

Malicious placement of an imitation
device 2 (RCW 70.74.272(1)(b))
Rape of a Child 3 (RCW 9A.44.079)
Theft of a Firearm (RCW 9A.56.300)
Unlawful Storage of Ammonia (RCW

69.55.020)

Abandonment of dependent person 1
(RCW 9A.42.060)

Advancing money or property for
extortionate extension of credit
(RCW 9A.82.030)

Bail Jumping with class A Felony
(RCW 9A.76.170(3)(b))

Child Molestation 3 (RCW 9A.44.089)

Criminal Mistreatment 1 (RCW
9A.42.020)

Custodia Sexual Misconduct 1 (RCW
9A.44.160)

Domestic Violence Court Order
Violation (RCW 10.99.040,
10.99.050, 26.09.300, 26.10.220,
26.26.138, 26.50.110, 26.52.070,
or 74.34.145)

Extortion 1 (RCW 9A.56.120)

Extortionate Extension of Credit
(RCW 9A.82.020)

Extortionate Means to Collect
Extensions of Credit (RCW
9A.82.040)
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Identity Theft 2 (RCW 9.35.020(3))

Incest 2 (RCW 9A.64.020(2))

Kidnapping 2 (RCW 9A.40.030)

Perjury 1 (RCW 9A.72.020)

Persistent prison misbehavior (RCW
9.94.070)

Possession of a Stolen Firearm (RCW
9A.56.310)

Rape 3 (RCW 9A.44.060)

Rendering Criminal Assistance 1
(RCW 9A.76.070)

Sexual Misconduct with aMinor 1
(RCW 9A.44.093)

Sexualy Violating Human Remains
(RCW 9A.44.105)

Stalking (RCW 9A.46.110)

Taking Motor Vehicle Without
Permission 1 (RCW 9A.56.070)

Arson 2 (RCW 9A.48.030)

Assault 2 (RCW 9A.36.021)

Assault 3 (of aPeace Officer with a
Projectile Stun Gun) (RCW
9A.36.031(1)(h))

Assault by Watercraft (RCW
79A.60.060)

Bribing a Witness/Bribe Received by
Witness (RCW 9A.72.090,
9A.72.100)

Cheating 1 (RCW 9.46.1961)

Commercial Bribery (RCW
9A.68.060)

Counterfeiting (RCW 9.16.035(4))

Endangerment with a Controlled
Substance (RCW 9A.42.100)

Escape 1 (RCW 9A.76.110)

Hit and Run--Injury (RCW
46.52.020(4)(b))
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Hit and Run with Vessal--Injury
Accident (RCW 79A.60.200(3))

((+elentity FheHI-(RCW-9:35:020(2))))

Indecent Exposure to Person Under
Age Fourteen (subsequent sex
offense) (RCW 9A.88.010)

Influencing Outcome of Sporting
Event (RCW 9A.82.070)

Malicious Harassment (RCW
9A.36.080)

Residential Burglary (RCW
9A.52.025)

Robbery 2 (RCW 9A .56.210)

Theft of Livestock 1 (RCW 9A.56.080)

Threats to Bomb (RCW 9.61.160)

Trafficking in Stolen Property 1 (RCW
9A.82.050)

Unlawful factoring of a credit card or
payment card transaction (RCW
9A.56.290(4) (b))

Unlawful transaction of health
coverage as a health care service
contractor (RCW 48.44.016(3))

Unlawful transaction of health
coverage as a health maintenance
organization (RCW 48.46.033(3))

Unlawful transaction of insurance
business (RCW 48.15.023(3))

Unlicensed practice as an insurance
professional (RCW 48.17.063(3))

Use of Proceeds of Criminal
Profiteering (RCW 9A.82.080 (1)
and (2))
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Vehicular Assault, by being under the
influence of intoxicating liquor or
any drug, or by the operation or
driving of avehiclein areckless
manner (RCW 46.61.522)

Willful Failure to Return from
Furlough (RCW 72.66.060)

Abandonment of dependent person 2
(RCW 9A.42.070)

Assault 3 (Except Assault 3 of a Peace
Officer With a Projectile Stun
Gun) (RCW 9A.36.031 except
subsection (1)(h))

Assault of aChild 3 (RCW 9A.36.140)

Bail Jumping with class B or C Felony
(RCW 9A.76.170(3)(c))

Burglary 2 (RCW 9A.52.030)

Communication with a Minor for
Immora Purposes (RCW
9.68A.090)

Criminal Gang Intimidation (RCW
9A.46.120)

Criminal Mistreatment 2 (RCW
9A.42.030)

Custodial Assault (RCW 9A.36.100)

Cyberstalking (subsequent conviction
or threat of death) (RCW
9.61.260(3))

Escape 2 (RCW 9A.76.120)

Extortion 2 (RCW 9A.56.130)

Harassment (RCW 9A.46.020)

Intimidating a Public Servant (RCW
9A.76.180)

Introducing Contraband 2 (RCW
9A.76.150)

Malicious Injury to Railroad Property
(RCW 81.60.070)
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Negligently Causing Substantial Bodily
Harm By Use of a Signal
Preemption Device (RCW
46.37.674)

Patronizing a Juvenile Prostitute
(RCW 9.68A.100)

Perjury 2 (RCW 9A.72.030)

Possession of Incendiary Device(RCW
9.40.120)

Possession of Machine Gun or Short-
Barreled Shotgun or Rifle (RCW
9.41.190)

Promoting Prostitution 2 (RCW
9A.88.080)

Securities Act violation (RCW
21.20.400)

Tampering with a Witness (RCW
9A.72.120)

Telephone Harassment (subsequent
conviction or threat of death)
(RCW 9.61.230(2))

Theft of Livestock 2 (RCW 9A.56.083)

Trafficking in Stolen Property 2 (RCW
9A.82.055)

Unlawful Imprisonment (RCW
9A.40.040)

Unlawful possession of firearm in the
second degree (RCW 9.41.040(2))

Vehicular Assault, by the operation or
driving of avehicle with disregard
for the safety of others (RCW
46.61.522)

Willful Failure to Return from Work
Release (RCW 72.65.070)

Computer Trespass 1 (RCW
9A.52.110)

Counterfeiting (RCW 9.16.035(3))
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Escape from Community Custody
(RCW 72.09.310)

Health Care False Claims (RCW
48.80.030)

((+elentity FheH-2-(RCW-9:35:020(3}))))

Improperly Obtaining Financial
Information (RCW 9.35.010)

Malicious Mischief 1 (RCW
9A.48.070)

Possession of Stolen Property 1 (RCW
9A.56.150)

Theft 1 (RCW 9A.56.030)

Theft of Rental, Leased, or Lease-
purchased Property (valued at one
thousand five hundred dollars or
more) (RCW 9A.56.096(5)(a))

Trafficking in Insurance Claims (RCW
48.30A.015)

Unlawful factoring of a credit card or
payment card transaction (RCW
9A.56.290(4)(a))

Unlawful Practice of Law (RCW
2.48.180)

Unlicensed Practice of a Profession or
Business (RCW 18.130.190(7))

Attempting to Elude a Pursuing Police
Vehicle (RCW 46.61.024)

False Verification for Welfare (RCW
74.08.055)

Forgery (RCW 9A.60.020)

Fraudulent Crestion or Revocation of a
Mental Health Advance Directive
(RCW 9A.60.060)

Malicious Mischief 2 (RCW
9A.48.080)

Mineral Trespass (RCW 78.44.330)
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35
36
37

Possession of Stolen Property 2 (RCW

9A.56.160)

Reckless Burning 1 (RCW 9A.48.040)

Taking Motor Vehicle Without
Permission 2 (RCW 9A.56.075
Theft 2 (RCW 9A.56.040)

)

Theft of Rental, Leased, or Lease-
purchased Property (valued at two

hundred fifty dollars or more but

|ess than one thousand five
hundred dollars) (RCW
9A.56.096(5) (b))

Transaction of insurance business

beyond the scope of licensure
(RCW 48.17.063(4))

Unlawful Issuance of Checks or Drafts

(RCW 9A.56.060)

Unlawful Possession of Fictitious

I dentification (RCW 9A.56.320)

Unlawful Possession of Instruments of

Financia Fraud (RCW
9A.56.320)

Unlawful Possession of Payment
Instruments (RCW 9A.56.320)

Unlawful Possession of a Personal

| dentification Device (RCW
9A.56.320)

Unlawful Production of Payment
Instruments (RCW 9A.56.320)

Unlawful Trafficking in Food Stamps

(RCW 9.91.142)

Unlawful Use of Food Stamps (RCW

9.91.144)

Vehicle Prowl 1 (RCW 9A.52.095)

Sec. 6. RCWO9A 82.090 and 2003 c 267
as foll ows:
During the pendency of any crimna

s 5 are each anended to read

case charging a violation of
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RCW 9. 35. 020, 9A.82.060, or 9A.82.080, or an offense defined in RCW
9A. 40. 100, the superior court may, in addition to its other powers

i ssue an order pursuant to RCW9A.82.100 (2) or (3). Upon conviction
of a person for a violation of RCW9.35.020, 9A 82.060, or 9A. 82.080,

or an offense defined in RCW 9A 40.100, the superior court may, in
addition to its other powers of disposition, issue an order pursuant to
RCW 9A. 82. 100.

Sec. 7. RCWO9A 82.100 and 2003 ¢ 267 s 6 are each anended to read
as follows:

(1) (a) A person who sustains injury to his or her person, business,
or property by an act of crimnal profiteering that is part of a
pattern of crimnal profiteering activity, or by an offense defined in
RCW 9A.40.100, or by a violation of RCW 9.35.020, 9A 82.060, or
9A.82.080 may file an action in superior court for the recovery of
damages and the costs of the suit, including reasonable investigative
and attorney's fees.

(b) The attorney general or county prosecuting attorney may file an
action: (1) On behalf of those persons injured or, respectively, on
behal f of the state or county if the entity has sustai ned danages, or
(ii) to prevent, restrain, or renedy a pattern of crimnal profiteering
activity, or an offense defined in RCWO9A. 40.100, or a violation of RCW
9. 35. 020, 9A.82.060, or 9A. 82.080.

(c) An action for damages filed by or on behalf of an injured
person, the state, or the county shall be for the recovery of danages
and the costs of the suit, including reasonable investigative and
attorney's fees.

(d) In an action filed to prevent, restrain, or renedy a pattern of
crimnal profiteering activity, or an offense defined in RCW9A. 40. 100,
or a violation of RCW 9.35.020, 9A 82.060, or 9A 82.080, the court,
upon proof of the violation, may inpose a civil penalty not exceeding
two hundred fifty thousand dollars, in addition to awardi ng the cost of
the suit, including reasonable investigative and attorney's fees.

(2) The superior court has jurisdiction to prevent, restrain, and
remedy a pattern of crimnal profiteering, or an offense defined in RCW
9A. 40.100, or a violation of RCW 9.35.020, 9A 82.060, or 9A 82.080
after making provision for the rights of all innocent persons affected
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by the violation and after hearing or trial, as appropriate, by issuing
appropriate orders.

(3) Prior to a determnation of liability, orders issued under
subsection (2) of this section may include, but are not limted to,
entering restraining orders or prohibitions or taking such other
actions, including the acceptance of satisfactory performance bonds, in
connection with any property or other interest subject to damages,
forfeiture, or other restraints pursuant to this section as the court
deens proper. The orders may al so include attachnment, receivership, or
injunctive relief in regard to personal or real property pursuant to
Title 7 RCW In shaping the reach or scope of receivership,
attachnment, or injunctive relief, the superior court shall provide for
the protection of bona fide interests in property, including conmunity
property, of persons who were not involved in the violation of this
chapter, except to the extent that such interests or property were
acquired or used in such a way as to be subject to forfeiture under RCW
9A. 82.100(4) (f).

(4) Followng a determnation of liability, orders may include, but
are not limted to:

(a) Ordering any person to divest hinself or herself of any
interest, direct or indirect, in any enterprise.

(b) I nposing reasonable restrictions on the future activities or
investnments of any person, including prohibiting any person from
engagi ng in the sane type of endeavor as the enterprise engaged in, the
activities of which affect the laws of this state, to the extent the
Constitutions of the United States and this state permt.

(c) Ordering dissolution or reorgani zation of any enterprise.

(d) Ordering the paynent of actual danmages sustained to those
persons injured by a violation of RCW 9.35.020 9A. 82. 060, or
9A. 82.080, or an offense defined in RCW 9A 40.100, or an act of
crimnal profiteering that 1is part of a pattern of crimna
profiteering, and in the court's discretion, increasing the paynent to
an anmount not exceeding three tines the actual damages sustai ned.

(e) Odering the paynment of all costs and expenses of the
prosecution and i nvestigation of a pattern of crimnal profiteering, or
an offense defined in RCW 9A 40.100, activity or a violation of RCW
9. 35.020, 9A. 82.060, or 9A. 82.080, civil and crimnal, incurred by the
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state or county, including any costs of defense provided at public
expense, as appropriate to the state general fund or the
antiprofiteering revol ving fund of the county.

(f) Odering forfeiture first as restitution to any person danmaged
by a violation of RCW9. 35.020, by an act of crimnal profiteering that
is part of a pattern of crimnal profiteering, or by an offense defined
in RCW 9A. 40.100, then to the state general fund or antiprofiteering
revol ving fund of the county, as appropriate, to the extent not already
ordered to be paid in other damages, of the foll ow ng:

(1) Any property or other interest acquired or maintained in
viol ation of RCW9A. 82.060 or 9A. 82.080 to the extent of the investnent
of funds, and any appreciation or incone attributable to the
investnment, froma violation of RCW9A. 82. 060 or 9A. 82. 080.

(1i) Any property, contractual right, or claim against property
used to influence any enterprise that a person has established,
operated, controlled, conducted, or participated in the conduct of, in
vi ol ati on of RCW 9A. 82. 060 or 9A. 82. 080.

(ti1) Al proceeds traceable to or derived froma violation of RCW
9.35.020, an offense included in the pattern of crimnal profiteering
activity, or an offense defined in RCW 9A 40.100, and all noneys,
negoti able instrunents, securities, and other things of value
significantly used or intended to be used significantly to facilitate
commi ssion of the offense.

(g) Odering paynent to the state general fund or antiprofiteering
revolving fund of the county, as appropriate, of an anount equal to the
gain a person has acquired or maintained through an offense included in
the definition of crimnal profiteering.

(5) In addition to or in lieu of an action under this section, the
attorney general or county prosecuting attorney may file an action for
forfeiture to the state general fund or antiprofiteering revol ving fund
of the county, as appropriate, to the extent not already ordered paid
pursuant to this section, of the foll ow ng:

(a) Any interest acquired or maintained by a person in violation of
RCW 9A. 82. 060 or 9A.82.080 to the extent of the investnent of funds
obtained from a violation of RCW 9A 82.060 or 9A 82.080 and any
appreciation or incone attributable to the investnent.

(b) Any property, contractual right, or claimagainst property used
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to influence any enterprise that a person has established, operated,
control |l ed, conducted, or participated in the conduct of, in violation
of RCW 9A. 82. 060 or 9A. 82. 080.

(c) Al proceeds traceable to or derived froma violation of RCW
9.35.020, an offense included in the pattern of crimnal profiteering
activity, or an offense defined in RCW 9A 40.100, and all noneys,
negotiable instrunents, securities, and other things of value
significantly used or intended to be used significantly to facilitate
t he comm ssion of the offense.

(6) A defendant convicted in any crimnal proceeding is precluded
in any civil proceeding fromdenying the essential allegations of the
crimnal offense proven in the crimnal trial in which the defendant
was convi cted. For the purposes of this subsection, a conviction shall
be deened to have occurred upon a verdict, finding, or plea of guilty,
notw thstanding the fact that appellate review of the conviction and
sentence has been or may be sought. If a subsequent reversal of the
convi ction occurs, any judgnent that was based upon that conviction my
be reopened upon notion of the defendant.

(7) The initiation of civil proceedings under this section shall be
commenced within three years after discovery of the pattern of crimnal
profiteering activity or after the pattern should reasonably have been
di scovered or, in the case of an offense that is defined in RCW
9A. 40.100 or a violation of RCW9. 35.020, within three years after the
final disposition of any crimnal charges relating to the offense,
whi chever is |later.

(8) The attorney general or county prosecuting attorney may, in a
civil action brought pursuant to this section, file with the clerk of
the superior court a certificate stating that the case is of special
public inportance. A copy of that certificate shall be furnished
i nmmedi ately by the clerk to the presiding chief judge of the superior
court in which the action is pending and, upon receipt of the copy, the
judge shall imediately designate a judge to hear and determ ne the
action. The judge so designated shall pronptly assign the action for
hearing, participate in the hearings and determ nation, and cause the
action to be expedited.

(9) The standard of proof in actions brought pursuant to this
section is the preponderance of the evidence test.
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(10) A person other than the attorney general or county prosecuting
attorney who files an action under this section shall serve notice and
one copy of the pleading on the attorney general within thirty days
after the action is filed with the superior court. The notice shal
identify the action, the person, and the person's attorney. Service of
the notice does not limt or otherwise affect the right of the state to
mai ntain an action under this section or intervene in a pending action
nor does it authorize the person to name the state or the attorney
general as a party to the action.

(11) Except in cases filed by a county prosecuting attorney, the
attorney general may, upon tinely application, intervene in any civil
action or proceedi ng brought under this section if the attorney general
certifies that in the attorney general's opinion the action is of
speci al public inportance. Upon intervention, the attorney general may
assert any available claimand is entitled to the sane relief as if the
attorney general had instituted a separate action.

(12) In addition to the attorney general's right to intervene as a
party in any action under this section, the attorney general nmay appear
as amcus curiae in any proceeding in which a claimunder this section
has been asserted or in which a court is interpreting RCW 9A 82.010,
9A. 82. 080, 9A.82.090, 9A 82.110, or 9A 82.120, or this section.

(13) A private civil action under this section does not limt any
other <civil or crimnal action under this chapter or any other
provi sion. Private civil renmedies provided under this section are
suppl enental and not nutual |y exclusive.

(14) Upon notion by the defendant, the court nmay authorize the sale
or transfer of assets subject to an order or lien authorized by this
chapter for the purpose of paying actual attorney's fees and costs of
def ense. The notion shall specify the assets for which sale or
transfer is sought and shall be acconpanied by the defendant's sworn
statenent that the defendant has no other assets available for such
pur poses. No order authorizing such sale or transfer nay be entered
unless the court finds that the assets involved are not subject to
possible forfeiture under RCW9A. 82.100(4)(f). Prior to disposition of
the notion, the court shall notify the state of the assets sought to be
sold or transferred and shall hear argunment on the issue of whether the
assets are subject to forfeiture under RCW 9A.82.100(4)(f). Such a

HB 2840 p. 44



A W DN

©O© 00 N O O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36

notion may be made fromtine to tinme and shall be heard by the court on
an expedited basis.

(15) In an action brought under subsection (1)(a) and (b)(i) of
this section, either party has the right to a jury trial

Sec. 8. RCWO9A 82.120 and 2003 ¢ 267 s 7 are each anended to read
as follows:

(1) The state, upon filing a crimnal action under RCW 9. 35. 020
9A. 82. 060, or 9A.82.080 or for an offense defined in RCW9A. 40.100, or
a civil action under RCW 9A.82.100, may file in accordance wth this
section a crimnal profiteering lien. A filing fee or other charge is
not required for filing a crimnal profiteering lien.

(2) A crimnal profiteering lien shall be signed by the attorney
general or the county prosecuting attorney representing the state in
the action and shall set forth the foll ow ng information:

(a) The nane of the defendant whose property or other interests are
to be subject to the lien;

(b) In the discretion of the attorney general or county prosecuting
attorney filing the lien, any aliases or fictitious names of the
def endant naned in the |ien;

(c) If known to the attorney general or county prosecuting attorney
filing the lien, the present residence or principal place of business
of the person nanmed in the lien;

(d) A reference to the proceeding pursuant to which the lien is
filed, including the name of the court, the title of the action, and
the court's file nunber for the proceeding;

(e) The nane and address of the attorney representing the state in
t he proceeding pursuant to which the lien is filed;

(f) A statenent that the notice is being filed pursuant to this
section;

(g) The ampbunt that the state clains in the action or, with respect
to property or other interests that the state has requested forfeiture
to the state or county, a description of the property or interests
sought to be paid or forfeited;

(h) If known to the attorney general or county prosecuting attorney
filing the lien, a description of property that is subject to
forfeiture to the state or property in which the defendant has an
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interest that is available to satisfy a judgnent entered in favor of
the state; and

(1) Such other information as the attorney general or county
prosecuting attorney filing the |lien deens appropriate.

(3) The attorney general or the county prosecuting attorney filing
the lien may anend a lien filed under this section at any tine by
filing an anended crimnal profiteering lien in accordance with this
section that identifies the prior |ien amended.

(4) The attorney general or the county prosecuting attorney filing

the lien shall, as soon as practical after filing a crimnal
profiteering lien, furnish to any person naned in the lien a notice of
the filing of the lien. Failure to furnish notice under this

subsection does not invalidate or otherwse affect a crimnal
profiteering lien filed in accordance with this section.

(5)(a) Acrimnal profiteering lien is perfected against interests
in personal property in the same manner as a security interest in |ike
property pursuant to RCW 62A. 9A- 301 t hrough 62A. 9A- 316 or as ot herw se
required to perfect a security interest in like property under
applicable law. In the case of perfection by filing, the state shal
file, in lieu of a financing statenent in the form prescribed by RCW
62A. 9A- 502, a notice of lien in substantially the followng form

NOTICE OF LIEN

Pursuant to RCW 9A.82.120, the state of Washington
claimsacriminal profiteering lien on all real and personal

property of:

By (authorized signature)

On receipt of such a notice fromthe state, a filing officer shall,
wi t hout paynent of filing fee, file and index the notice as if it were
a financing statenent namng the state as secured party and the
def endant as debtor.
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(b) Acrimnal profiteering lien is perfected against interests in
real property by filing the lien in the office where a nortgage on the
real estate would be filed or recorded. The filing officer shall file
and index the crimnal profiteering lien, wthout paynment of a filing
fee, in the sane nanner as a nortgage.

(6) The filing of a crimnal profiteering lien in accordance with
this section creates a lien in favor of the state in:

(a) Any interest of the defendant, in real property situated in the
county in which the lien is filed, then maintained, or thereafter
acquired in the nane of the defendant identified in the |ien;

(b) Any interest of the defendant, in personal property situated in
this state, then maintained or thereafter acquired in the nanme of the
defendant identified in the lien; and

(c) Any property identified in the lien to the extent of the
defendant's interest therein.

(7) The lien created in favor of the state in accordance with this
section, when filed or otherw se perfected as provided in subsection
(5) of this section, has, with respect to any of the property descri bed
in subsection (6) of this section, the same priority determ ned
pursuant to the laws of this state as a nortgage or security interest
given for value (but not a purchase noney security interest) and
perfected in the sane manner with respect to such property; except that
any lien perfected pursuant to Title 60 RCWby any person who, in the
ordinary course of his or her business, furnishes |abor, services, or
materials, or rents, |eases, or otherw se supplies equi pnent, w thout
know edge of the crimnal profiteering lien, is superior to the
crimnal profiteering lien.

(8) Upon entry of judgnent in favor of the state, the state may
proceed to execute thereon as in the case of any other judgnent, except
that in order to preserve the state's lien priority as provided in this
section the state shall, in addition to such other notice as is
required by law, give at least thirty days' notice of the execution to
any person possessing at the tinme the notice is given, an interest
recorded subsequent to the date the state's |ien was perfected.

(9) Upon the entry of a final judgnent in favor of the state
providing for forfeiture of property to the state, the title of the
state to the property:
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(a) In the case of real property or a beneficial interest in rea
property, relates back to the date of filing the crimnal profiteering
lien or, if no crimnal profiteering lienis filed, then to the date of
recording of the final judgnent or the abstract thereof; or

(b) I'n the case of personal property or a beneficial interest in
personal property, relates back to the date the personal property was
seized by the state, or the date of filing of a crimnal profiteering
lien in accordance with this section, whichever is earlier, but if the
property was not seized and no crimnal profiteering lien was filed
then to the date the final judgnment was filed with the departnent of
licensing and, if the personal property is an aircraft, wth the
federal aviation adm nistration.

(10) This section does not |limt the right of the state to obtain
any order or injunction, receivership, wit, attachnent, garnishnent,
or other renmedy authorized under RCW 9A.82.100 or appropriate to
protect the interests of the state or avail abl e under other applicable
I aw.

(11) Ina civil or crimnal action under this chapter, the superior
court shall provide for the protection of bona fide interests in
property, including community property, subject to |liens of persons who
were not involved in the violation of this chapter, except to the
extent that such interests or property were acquired or used in such a
way as to be subject to forfeiture pursuant to RCW 9A.82.100(4)(f).

NEW SECTION. Sec. 9. A new section is added to chapter 43.43 RCW
to read as foll ows:

The state patrol is authorized to accept private donations for the
pur pose of supporting education, training, staffing, and equi pnment to
conbat identity theft.

NEW SECTION. Sec. 10. Section 1 of this act expires July 1, 2006.

NEW SECTION. Sec. 11. Section 2 of this act takes effect July 1,
2006.

~-- END ---
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