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HOUSE BI LL 2893

St ate of WAshi ngt on 590th Legislature 2006 Regul ar Session

By Representatives Sinpson, P. Sul |'i van, Darnei | | e, WIlians,
McDonal d, McCoy, Morrell, Ericks and G een

Read first tine 01/16/2006. Referred to Conmmittee on Juvenile
Justice & Fam |y Law.

AN ACT Relating to restrictions on granting a sex offender
visitation under a parenting plan; and anendi ng RCW 26. 09. 191.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW26.09.191 and 2004 c 38 s 12 are each anended to read
as follows:

(1) The permanent parenting plan shall not require nutual decision-
maki ng or designation of a dispute resolution process other than court
action if it is found that a parent has engaged in any of the follow ng
conduct: (a) WIIful abandonnent that continues for an extended period
of time or substantial refusal to perform parenting functions; (b)
physi cal, sexual, or a pattern of enotional abuse of a child; or (c) a
hi story of acts of donmestic violence as defined in RCW26.50.010(1) or
an assault or sexual assault which causes grievous bodily harmor the
fear of such harm

(2)(a) The parent's residential time with the child shall be
limted if it is found that the parent has engaged in any of the
foll ow ng conduct: (1) WIIful abandonnent that continues for an
extended period of time or substantial refusal to perform parenting
functions; (ii) physical, sexual, or a pattern of enotional abuse of a
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child; (iii) a history of acts of domestic violence as defined in RCW
26.50.010(1) or an assault or sexual assault which causes grievous
bodily harm or the fear of such harm or (iv) the parent has been
convicted as an adult of a sex offense under:

(A) RCWO9OA 44.076 if, because of the difference in age between the
of fender and the victim no rebuttable presunption exists under (d) of
thi s subsection;

(B) RCWO9A 44.079 if, because of the difference in age between the
of fender and the victim no rebuttable presunption exists under (d) of
thi s subsection;

(CO RCWO9A. 44.086 if, because of the difference in age between the
of fender and the victim no rebuttable presunption exists under (d) of
thi s subsection;

(D) RCW 9A. 44. 089;

(E) RCW 9A. 44. 093;

(F) RCW 9A. 44. 096;

(G RCWO9A.64.020 (1) or (2) if, because of the difference in age
bet ween the offender and the victim no rebuttable presunption exists
under (d) of this subsection;

(H) Chapter 9.68A RCW

(1) Any predecessor or antecedent statute for the offenses |listed
in (a)(iv)(A) through (H) of this subsection;

(J) Any statute from any other jurisdiction that describes an
of fense anal ogous to the offenses listed in (a)(iv)(A through (H) of
t hi s subsecti on.

This subsection (2)(a) shall not apply when (c) or (d) of this
subsection applies.

(b) The parent's residential tine with the child shall be limted
if it is found that the parent resides with a person who has engaged in
any of the follow ng conduct: (i) Physical, sexual, or a pattern of
enotional abuse of a child; (ii) a history of acts of donestic violence
as defined in RCW 26.50.010(1) or an assault or sexual assault that
causes grievous bodily harm or the fear of such harm or (iii) the
person has been convicted as an adult or as a juvenile has been
adj udi cated of a sex offense under:

(A) RCWO9OA 44.076 if, because of the difference in age between the
of fender and the victim no rebuttable presunption exists under (e) of
thi s subsection;
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(B) RCWO9A. 44.079 if, because of the difference in age between the
of fender and the victim no rebuttable presunption exists under (e) of
this subsection

(CO) RCWO9A. 44.086 if, because of the difference in age between the
of fender and the victim no rebuttable presunption exists under (e) of
this subsection

(D) RCW 9A. 44. 089;

(E) RCW 9A. 44. 093;

(F) RCW 9A. 44. 096;

(G RCWO9A.64.020 (1) or (2) if, because of the difference in age
bet ween the offender and the victim no rebuttable presunption exists
under (e) of this subsection;

(H) Chapter 9.68A RCW

(I') Any predecessor or antecedent statute for the offenses |isted
in (b)(iii)(A) through (H of this subsection;

(J) Any statute from any other jurisdiction that describes an
of fense anal ogous to the offenses listed in (b)(iii)(A through (H) of
t his subsecti on.

This subsection (2)(b) shall not apply when (c) or (e) of this
subsection applies.

(c) If a parent has been found to be a sexual predator under
chapter 71.09 RCW or under an analogous statute of any other
jurisdiction, the court shall restrain the parent fromcontact wwth a
child that woul d otherw se be allowed under this chapter. [|f a parent
resides wwth an adult or a juvenile who has been found to be a sexual
predat or under chapter 71.09 RCWor under an anal ogous statute of any
other jurisdiction, the court shall restrain the parent from contact
with the parent's child except contact that occurs outside that
person's presence.

(d) There is a rebuttable presunption that a parent who has been
convicted as an adult of a sex offense listed in (d)(i) through (ix) of
this subsection poses a present danger to a child. Unless the parent
rebuts this presunption, the court shall restrain the parent from
contact with a child that would otherwise be allowed under this
chapter:

(1) RCW 9A.64.020 (1) or (2), provided that the person convicted
was at |least five years older than the other person

(ii) RCWO9A. 44.073;
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(1i1) RCW 9A 44.076, provided that the person convicted was at
| east eight years older than the victim

(iv) RCWO9A. 44.079, provided that the person convicted was at | east
ei ght years older than the victim

(v) RCW 9A. 44.083;

(vi) RCWO9A. 44.086, provided that the person convicted was at | east
ei ght years older than the victim

(vii) RCW 9A. 44. 100;

(viii) Any predecessor or antecedent statute for the offenses
listed in (d)(i) through (vii) of this subsection;

(1x) Any statute from any other jurisdiction that describes an
of fense anal ogous to the offenses listed in (d)(i) through (vii) of
this subsection

(e) There is a rebuttable presunption that a parent who resides
with a person who, as an adult, has been convicted, or as a juvenile
has been adjudi cated, of the sex offenses listed in (e)(i) through (ix)
of this subsection places a child at risk of abuse or harm when that
parent exercises residential tine in the presence of the convicted or
adj udi cated person. Unless the parent who resides with a convicted or

adj udi cated person rebuts the presunption, and the other parent agrees

that contact with the parent in the presence of the convicted or
adj udi cated person will not place the child at risk of abuse or harm
the court shall restrain the parent from contact wth the parent's
child except for contact that occurs outside of the convicted or
adj udi cat ed person's presence:

(1) RCW9A.64.020 (1) or (2), provided that the person convicted
was at |east five years older than the other person

(ii) RCWO9A. 44.073;

(1i1) RCW 9A 44.076, provided that the person convicted was at
| east eight years older than the victim

(iv) RCWO9A. 44.079, provided that the person convicted was at | east
ei ght years older than the victim

(v) RCW 9A. 44.083;

(vi) RCWO9A. 44.086, provided that the person convicted was at | east
ei ght years older than the victim

(vii) RCWO9A. 44.100;

(viii) Any predecessor or antecedent statute for the offenses
listed in (e)(i) through (vii) of this subsection;
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(1x) Any statute from any other jurisdiction that describes an
of fense anal ogous to the offenses listed in (e)(i) through (vii) of
this subsection

(f) The presunption established in (d) of this subsection may be
rebutted only after a witten finding that:

(i) If the child was not the victimof the sex offense conmtted by
the parent requesting residential tinme, (A contact between the child
and the offending parent is appropriate and poses mnimal risk to the
child, and (B) the offending parent has successfully engaged in
treatment for sex offenders or is engaged in and making progress in
such treatnment, if any was ordered by a court, and the treatnent
provi der believes such contact is appropriate and poses mnimal risk to
the child; or

(ti) If the child was the victim of the sex offense commtted by
the parent requesting residential tinme, (A contact between the child
and the offending parent is appropriate and poses mnimal risk to the
child, (B) if the child is in or has been in therapy for victins of
sexual abuse, the child's counsel or believes such contact between the
child and the offending parent is in the child' s best interest, and (C
the offending parent has successfully engaged in treatnent for sex
of fenders or is engaged in and making progress in such treatnent, if
any was ordered by a court, and the treatnment provider believes such
contact is appropriate and poses mnimal risk to the child.

(g) The presunption established in (e) of this subsection may be
rebutted only after a witten finding that:

(i) If the child was not the victimof the sex offense conmtted by
the person who is residing with the parent requesting residential tine,
(A) contact between the child and the parent residing with the
convicted or adjudicated person is appropriate and that parent is able
to protect the child in the presence of the convicted or adjudicated
person, and (B) the convicted or adjudicated person has successfully
engaged in treatnent for sex offenders or is engaged in and making
progress in such treatnent, if any was ordered by a court, and the
treatnent provider believes such contact is appropriate and poses
mnimal risk to the child; or

(i) If the child was the victim of the sex offense commtted by
the person who is residing with the parent requesting residential tine,
(A) contact between the child and the parent in the presence of the
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convi cted or adjudicated person is appropriate and poses mninmal risk
to the child, (B) if the child is in or has been in therapy for victins
of sexual abuse, the child' s counselor believes such contact between
the child and the parent residing with the convicted or adjudicated
person in the presence of the convicted or adjudicated person is in the
child s best interest, and (C the convicted or adjudicated person has
successfully engaged in treatnent for sex offenders or is engaged in
and maki ng progress in such treatnent, if any was ordered by a court,
and the treatnment provider believes contact between the parent and
child in the presence of the convicted or adjudicated person is
appropriate and poses mninmal risk to the child.

(h) If the court finds that the parent has net the burden of
rebutting the presunption under (f) of this subsection, the court may
allow a parent who has been convicted as an adult of a sex offense
listed in (d)(i) through (ix) of this subsection to have residential
time with the child supervised by a neutral and i ndependent adult and
pursuant to an adequate plan for supervision of such residential tine.
The court shall not approve of a supervisor for contact between the
child and the parent unless the court finds, based on the evidence,
that the supervisor is willing and capable of protecting the child from
harm The court shall revoke court approval of the supervisor upon
finding, based on the evidence, that the supervisor has failed to
protect the child or is no longer willing or capable of protecting the
chi |l d.

(1) If the court finds that the parent has net the burden of
rebutting the presunption under (g) of this subsection, the court may
allow a parent residing with a person who has been adjudicated as a
juvenile of a sex offense listed in (e)(i) through (ix) of this
subsection to have residential tinme with the child in the presence of
the person adjudicated as a juvenile, supervised by a neutral and
i ndependent adult and pursuant to an adequate plan for supervision of
such residential tine. The court shall not approve of a supervisor for
contact between the child and the parent unless the court finds, based
on the evidence, that the supervisor is wlling and capable of
protecting the child fromharm The court shall revoke court approval
of the supervisor wupon finding, based on the evidence, that the
supervisor has failed to protect the child or is no longer willing or
capabl e of protecting the child.
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(j) If the court finds that the parent has net the burden of
rebutting the presunption under (g) of this subsection, the court may
allow a parent residing with a person who, as an adult, has been
convicted of a sex offense listed in (e)(i) through (ix) of this
subsection to have residential time wwth the child in the presence of
t he convi cted person supervised by a neutral and i ndependent adult and
pursuant to an adequate plan for supervision of such residential tine.
The court shall not approve of a supervisor for contact between the
child and the parent unless the court finds, based on the evidence,
that the supervisor is willing and capable of protecting the child from
harm The court shall revoke court approval of the supervisor upon
finding, based on the evidence, that the supervisor has failed to
protect the child or is no longer willing or capable of protecting the
chi |l d.

(k) A court shall not order unsupervised contact between the
of fendi ng parent and a child of the offendi ng parent who was sexual ly
abused by that parent. A court nmay order unsupervi sed contact between
the offending parent and a child who was not sexually abused by the
parent after the presunption under (d) of this subsection has been
rebutted and supervised residential tinme has occurred for at |east two
years with no further arrests or convictions of sex offenses involving
children under chapter 9A 44 RCW RCW 9A. 64.020, or chapter 9. 68A RCW
and (i) the sex offense of the offending parent was not commtted
against a child of the offending parent, and (ii) the court finds that
unsupervi sed contact between the child and the offending parent is
appropriate and poses mnimal risk to the child, after consideration of
the testinony of a state-certified therapist, nental health counsel or,
or social worker with expertise in treating child sexual abuse victins
who has supervised at | east one period of residential tinme between the
parent and the child, and after consideration of evidence of the
of fending parent's conpliance with comunity supervision requirenents,
if any. If the offending parent was not ordered by a court to
participate in treatnent for sex offenders, then the parent shall
obtain a psychosexual evaluation conducted by a certified sex offender
treatment provider or a certified affiliate sex offender treatnent
provider indicating that the offender has the | owest |ikelihood of risk
to reoffend before the court grants unsupervised contact between the
parent and a child.
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(1) A court may order unsupervised contact between the parent and
a child which may occur in the presence of a juvenile adjudicated of a
sex offense listed in (e)(i) through (ix) of this subsection who
resides with the parent after the presunption under (e) of this
subsection has been rebutted and supervised residential tine has
occurred for at least two years during which tinme the adjudicated
juvenil e has had no further arrests, adjudications, or convictions of
sex of fenses involving children under chapter 9A. 44 RCW RCW 9A. 64. 020,
or chapter 9.68A RCW and (i) the court finds that unsupervi sed contact
between the child and the parent that may occur in the presence of the
adj udicated juvenile is appropriate and poses mninmal risk to the
child, after consideration of the testinony of a state-certified
t herapi st, nental health counselor, or social worker with expertise in
treatnment of child sexual abuse victins who has supervised at |east one
period of residential time between the parent and the child in the
presence of the adjudicated juvenile, and after consideration of
evidence of the adjudicated juvenile's conpliance with community
supervision or parole requirenents, if any. If the adjudicated
juvenile was not ordered by a court to participate in treatnent for sex
of fenders, then the adjudicated juvenile shall obtain a psychosexua
eval uation conducted by a certified sex of fender treatnent provider or
a certified affiliate sex offender treatnent provider indicating that
the adjudicated juvenile has the |lowest |ikelihood of risk to reoffend
before the court grants unsupervi sed contact between the parent and a
child which may occur in the presence of the adjudicated juvenile who
is residing with the parent.

(m(i) The limtations inposed by the court under (a) or (b) of
this subsection shall be reasonably calculated to protect the child
fromthe physical, sexual, or enotional abuse or harmthat could result
if the child has contact with the parent requesting residential tine.
If the court expressly finds based on the evidence that limtations on
the residential time with the child will not adequately protect the
child fromthe harmor abuse that could result if the child has contact
wth the parent requesting residential tinme, the court shall restrain
the parent requesting residential time fromall contact with the child.

(i) The court shall not enter an order wunder (a) of this
subsection allowing a parent to have contact with a child if the parent
has been found by clear and convincing evidence in a civil action or by
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a preponderance of the evidence in a dependency action to have sexually
abused the <child, except upon recommendation by an evaluator or
therapist for the child that the child is ready for contact wth the
parent and will not be harned by the contact. The court shall not
enter an order allowing a parent to have contact with the child in the
offender's presence if the parent resides wwth a person who has been
found by clear and convincing evidence in a civil action or by a
preponderance of the evidence in a dependency action to have sexually
abused a child, unless the court finds that the parent accepts that the
person engaged in the harnful conduct and the parent is willing to and
capabl e of protecting the child fromharmfromthe person
(itii) If the court limts residential tinme under (a) or (b) of this
subsection to require supervised contact between the child and the
parent, the court shall not approve of a supervisor for contact between
a child and a parent who has engaged in physical, sexual, or a pattern
of enotional abuse of the child unless the court finds based upon the
evi dence that the supervisor accepts that the harnful conduct occurred
and is willing to and capable of protecting the child fromharm The
court shall revoke court approval of the supervisor upon finding, based
on the evidence, that the supervisor has failed to protect the child or
is no longer willing to or capable of protecting the child.
(n) If the court expressly finds based on the evidence that

contact between the parent and the child will not cause physical,
sexual, or enotional abuse or harm to the child and that the
probability that the parent's or other person's harnful or abusive
conduct will recur is so renote that it would not be in the child's

best interests to apply the limtations of (a), (b), and (m (i) and
(ti1) of this subsection, or if the court expressly finds that the
parent's conduct did not have an inpact on the child, then the court
need not apply the limtations of (a), (b), and (m (i) and (iii) of
this subsection. The weight given to the existence of a protection
order issued under chapter 26.50 RCWas to donestic violence is within
the discretion of the court. This subsection shall not apply when (c),
(d), (e), (f), (9, (h)y, (i), (), (k), (1), and (m(ii) of this
subsection apply.

(3) A parent's involvenent or conduct may have an adverse effect on
the child' s best interests, and the court may preclude or limt any

p. 9 HB 2893



© 00 N O Ol WDN P

N NNNNNNRRRPRRRRRRR R
o 0o A W NP O OO0 NOO” OO A WDN PR O

provisions of the parenting plan, if any of the followng factors
exi st:

(a) A parent's neglect or substantial nonperformance of parenting
functi ons;

(b) Along-termenotional or physical inpairnment which interferes
with the parent's performance of parenting functions as defined in RCW
26. 09. 004;

(c) Along-terminpairnent resulting fromdrug, alcohol, or other
substance abuse that interferes with the performance of parenting
functi ons;

(d) The absence or substantial inpairnent of enotional ties between
the parent and the child;

(e) The abusive use of conflict by the parent which creates the
danger of serious danmage to the child's psychol ogi cal devel opnent;

(f) A parent has withheld fromthe other parent access to the child
for a protracted period w thout good cause; or

(g) Such other factors or conduct as the court expressly finds
adverse to the best interests of the child.

(4) In entering a permanent parenting plan, the court shall not
draw any presunptions from the provisions of the tenporary parenting
pl an.

(5 In determ ning whether any of the conduct described in this
section has occurred, the court shall apply the civil rules of
evi dence, proof, and procedure.

(6) For the purposes of this section, a parent's child neans that
parent's natural child, adopted child, or stepchild.

--- END ---
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