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SUBSTI TUTE HOUSE BI LL 3017

St ate of WAshi ngt on 590th Legislature 2006 Regul ar Session

By House Commttee on Judi ci ary (originally sponsor ed by
Representatives Springer, P. Sullivan, Upthegrove, Chase, Morrell,
Sinpson, Sells, Schual-Berke, Geen, Kilnmer, B. Sullivan, Linville
and Hasegawa; by request of Governor Gegoire and Comm ssioner of
Publ i ¢ Lands)

READ FI RST TI ME 02/ 03/ 06.

AN ACT Relating to restrictions on condemation and sale of
condemmed property by state and |ocal governnents; anending RCW
8.04.070, 8.08.020, and 8.12.030; adding a new section to chapter 8.04
RCW adding a new section to chapter 8.08 RCW adding a new section to
chapter 8.12 RCW creating new sections; and providing an effective
dat e.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. (1) Menbers of the public have expressed
concern regarding a recent United States suprene court decision, Kelo
v. New London (No. 04-108 (June 23, 2005)), which upheld, under the
United States Constitution, a Connecticut city's exercise of em nent
domai n. It is the intent of the legislature to recognize, reaffirm
and support existing Washi ngton case | aw under Article I, section 16 of
the state Constitution, that prohibits the condemation of private
property other than for certain public purposes pursuant to | aw.

(2) Inlight of the United States suprenme court decision in Kelo v.
New London, the legislature intends to reaffirm existing Washington
state law relating to the use of emnent domain by state and | ocal
governnments, and to reaffirmthe prohibition in Article I, section 16
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of the state Constitution on the use of em nent domain to take private
property for private use. To this end, the legislature recognizes,
reaffirms, and supports the restrictions on the use of em nent domain
to take private property for private use, as set forth in chapters
8.04, 8.08, 8.12, 8.16, and 8.20 RCW and in the Wshington state
supreme court's decisions such as Hogue v. Seattle, 54 Wh.2d 799, 341
P.2d 171 (1959); MIller v. Tacoma, 61 Wh.2d 374, 378 P.2d 464 (1963);
In re Petition of Seattle, 96 Wi.2d 616, 638 P.2d 549 (1981); and State
ex rel. Washington State Convention & Trade Center v. Evans, 136 W. 2d
811, 966 P.2d 1252 (1998). Consistent with these decisions, it is the
intent of the legislature that state and |ocal governnents shall not
appropriate or acquire any real property for the primary purpose of
econom ¢ devel opnent w thout the consent of the property owner.

NEW SECTION. Sec. 2. A new section is added to chapter 8.04 RCW
to read as foll ows:

(1) If the state determ nes, within seven years after the date the
property is transferred to the state, that all or a portion of real
property or an interest in real property that was acquired through
condemation or the threat of condemation is no | onger necessary for
a public purpose and should be sold, the fornmer owner shall have a
repurchase right as provided in this section. "Forner owner" neans the
person or entity fromwhomthe state acquired title and that person's
or entity's successors or assigns to the property or property interest
subj ect to the repurchase right.

(2) At least ninety days prior to the date on which the state wll
announce a public conpetition bid for purchase or, if the sale is to be
negoti ated, at |east ninety days prior to the date on which a purchase
and sal e agreenent or simlar docunent is to be signed, the state shall
(a) publish notice of its determnation to sell the property or portion
of property in a legal newspaper of general circulation in the area
where the property to be sold is located, (b) describe generally any
easenents, other restrictions, or reserved rights the state intends to
retain upon sale, and (c) mail notice of the determ nation to the
former owner of the property at the fornmer owner's | ast known address
or to a forwarding address if that owner has provided the state with a
f orwar di ng addr ess.
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(3) If the former owner notifies the state in witing within thirty
days of the date of notice provided under subsection (2) of this
section that the former owner intends to exercise the repurchase right
granted by this section, the state shall, unless it already has a
conpl eted current independent appraisal for the property, inmmediately
arrange for an independent appraisal to determne the fair market val ue
of the property or portion of property subject to repurchase, adjusted
to reflect the value of any physical changes to the property, such as
i nprovenents or renoval of structures. Al costs of appraisal shall be
paid by the state. If the forner owner does not provide tinely witten
notice to the state of the intent to exercise a repurchase right, that
right shall be extinguished and the state shall be relieved of any
further obligation under this section.

(4) Wthin thirty days of the date the state provides a witten
copy of the appraisal to the former owner, the fornmer owner nmay
exercise the repurchase right granted by this section by delivering to
the state earnest noney or a deposit in a formdeterm ned by the state
in an anmount equal to five percent of the appraised value, together
wth a witten promse to pay, within thirty days, the foll ow ng:

(a) The lesser of (i) the apprai sed value | ess the earnest noney or
deposit, or (ii) an anount equal to the conpensation received fromthe
state when the property or portion of property was condemmed or sold
under threat of condemmation, with interest accrued at the market rate,
and with the anount adjusted to reflect the value of any physica
changes to the property, such as inprovenents or renoval of structures,
as determ ned by the i ndependent appraisal, |ess the earnest noney or
deposit; and

(b) Al required fees and costs otherwise required for the transfer
of real property.

(5) Upon receipt of the full paynment required in subsection (4) of
this section, the state shall transfer title to the fornmer owner,
subject to any easenents, other restrictions, or reserved rights
retained by the state. If the fornmer owner fails to conplete the sale,
the earnest noney or deposit shall be forfeited to the state, the
former owner's repurchase right shall be extinguished, and the state
shall be relieved of any further obligation under this section.

(6) The state may reject a notice of intent under subsection (3) of
this section received from a person or entity claimng to be a

p. 3 SHB 3017



D 01~ W DN PP

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37

successor or assignee that is not acconpani ed by evidence sufficient to
denonstrate that the person or entity is the successor or assignee of
the person or entity fromwhomthe state acquired title.

(7) The obligations inposed on the state in this section are in
addition to those provided by |law for the surplusing or sale of public
property to private parties.

NEW SECTION. Sec. 3. A new section is added to chapter 8.08 RCW
to read as foll ows:

(1) If a county determ nes, within seven years after the date the
property is transferred to the county, that all or a portion of rea
property or an interest in real property that was acquired through
condemation or the threat of condemation is no | onger necessary for
a public purpose and should be sold, the fornmer owner shall have a
repurchase right as provided in this section. "Forner owner" neans the
person or entity fromwhomthe county acquired title and that person's
or entity's successors or assigns to the property or property interest
subj ect to the repurchase right.

(2) At least ninety days prior to the date on which the county wl|
announce a public conpetition bid for purchase or, if the sale is to be
negoti ated, at |east ninety days prior to the date on which a purchase
and sale agreenent or simlar docunent is to be signed, the county
shall (a) publish notice of its determ nation to sell the property or
portion of property in a |egal newspaper of general circulation in the
area where the property to be sold is |located, (b) describe generally
any easenents, other restrictions, or reserved rights the county
intends to retain upon sale, and (c) mail notice of the determ nation
to the former owner of the property at the fornmer owner's |ast known
address or to a forwarding address if that owner has provided the
county with a forwardi ng address.

(3) If the former owner notifies the county in witing within
thirty days of the date of notice provi ded under subsection (2) of this
section that the fornmer owner intends to exercise the repurchase right
granted by this section, the county shall, unless it already has a
conpl eted current independent appraisal for the property, inmmediately
arrange for an independent appraisal to determne the fair market val ue
of the property or portion of property subject to repurchase, adjusted
to reflect the value of any physical changes to the property, such as
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i nprovenents or renoval of structures. Al costs of appraisal shall be
paid by the county. If the former owner does not provide tinely
witten notice to the county of the intent to exercise a repurchase
right, that right shall be extinguished and the county shall be
relieved of any further obligation under this section.

(4) Wthin thirty days of the date the county provides a witten
copy of the appraisal to the former owner, the fornmer owner nay
exercise the repurchase right granted by this section by delivering to
the county earnest noney or a deposit in a form determned by the
county in an anount equal to five percent of the appraised value
together with a witten promse to pay, wthin thirty days, the
fol | ow ng:

(a) The lesser of (i) the apprai sed value | ess the earnest noney or
deposit, or (ii) an anount equal to the conpensation received fromthe
county when the property or portion of property was condemmed or sold
under threat of condemmation, with interest accrued at the market rate,
and with the anobunt adjusted to reflect the value of any physica
changes to the property, such as inprovenents or renoval of structures,
as determ ned by the independent appraisal, |ess the earnest noney or
deposit; and

(b) Al required fees and costs otherwise required for the transfer
of real property.

(5) Upon receipt of the full paynment required in subsection (4) of
this section, the county shall transfer title to the former owner,
subject to any easenents, other restrictions, or reserved rights
retained by the county. If the former owner fails to conplete the
sale, the earnest noney or deposit shall be forfeited to the county,
the former owner's repurchase right shall be extinguished, and the
county shall be relieved of any further obligation under this section.

(6) The county may reject a notice of intent under subsection (3)
of this section received from a person or entity claimng to be a
successor or assignee that is not acconpani ed by evidence sufficient to
denonstrate that the person or entity is the successor or assignee of
the person or entity fromwhomthe county acquired title.

(7) The obligations inposed on the county in this section are in
addition to those provided by |law for the surplusing or sale of public
property to private parties.
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NEW SECTION. Sec. 4. A new section is added to chapter 8.12 RCW
to read as foll ows:

(1) If acity or town determnes, wthin seven years after the date
the property is transferred to the city or town, that all or a portion
of real property or an interest in real property that was acquired
t hrough condemation or the threat of condemation is no |onger
necessary for a public purpose and should be sold, the forner owner
shall have a repurchase right as provided in this section. " For nmer
owner" neans the person or entity fromwhomthe city or town acquired
title and that person's or entity's successors or assigns to the
property or property interest subject to the repurchase right.

(2) At least ninety days prior to the date on which the city or
town wll announce a public conpetition bid for purchase or, if the
sale is to be negotiated, at least ninety days prior to the date on
which a purchase and sale agreenment or simlar docunent is to be
signed, the city or town shall (a) publish notice of its determ nation
to sell the property or portion of property in a |egal newspaper of
general circulation in the area where the property to be sold is
| ocated, (b) describe generally any easenents, other restrictions, or
reserved rights the city or town intends to retain upon sale, and (c)
mail notice of the determnation to the forner owner of the property at
the former owner's |ast known address or to a forwarding address if
that owner has provided the city or town with a forwardi ng address.

(3) If the former owner notifies the city or town in witing within
thirty days of the date of notice provi ded under subsection (2) of this
section that the fornmer owner intends to exercise the repurchase right
granted by this section, the city or town shall, unless it already has
a conpleted current independent appraisal for the property, imediately
arrange for an independent appraisal to determ ne the fair market val ue
of the property or portion of property subject to repurchase, adjusted
to reflect the value of any physical changes to the property, such as
i nprovenents or renoval of structures. Al costs of appraisal shall be
paid by the city or town. |If the fornmer owner does not provide tinely
witten notification to the city or town of the intent to exercise a
repurchase right, that right shall be extinguished and the city or town
shall be relieved of any further obligation under this section.

(4) Wthin thirty days of the date the city or town provides a
witten copy of the appraisal to the fornmer owner, the former owner may
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exercise the repurchase right granted by this section by delivering to
the city or town earnest noney or a deposit in a formdetermned by the
city or town in an anount equal to five percent of the appraised val ue,
together with a witten promse to pay, wthin thirty days, the
fol | ow ng:

(a) The lesser of (i) the apprai sed value | ess the earnest noney or
deposit, or (ii) an anount equal to the conpensation received fromthe
city or town when the property or portion of property was condemed or
sol d under threat of condemation, wth interest accrued at the narket
rate, and with the anount adjusted to reflect the value of any physical
changes to the property, such as inprovenents or renoval of structures,
as determ ned by the i ndependent appraisal, |ess the earnest noney or
deposit; and

(b) Al required fees and costs otherwise required for the transfer
of real property.

(5) Upon receipt of the full paynment required in subsection (4) of
this section, the city or town shall transfer title to the forner
owner, subject to any easenents, other restrictions, or reserved rights
retained by the city or town. If the former owner fails to conplete
the sale, the earnest noney or deposit shall be forfeited to the city
or town, the fornmer owner's repurchase right shall be extinguished, and
the city or town shall be relieved of any further obligation under this
section.

(6) The city or town nmay reject a notice of intent under subsection
(3) of this section received froma person or entity claimng to be a
successor or assignee that is not acconpani ed by evidence sufficient to
denonstrate that the person or entity is the successor or assignee of
the person or entity fromwhomthe city or town acquired title.

(7) The obligations inposed on the city or town in this section are
in addition to those provided by law for the surplusing or sale of
public property to private parties.

Sec. 5. RCWB8.04.070 and 1988 ¢ 202 s 6 are each anmended to read
as follows:

(1) At the tinme and place appointed for hearing the petition, or to
which the hearing may have been adjourned, if the court has
satisfactory proof that all parties interested in the |ands, real
estate, prem ses or other property described in the petition have been
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duly served with the notice, and is further satisfied by conpetent
proof that the contenplated use for which the lands, real estate,
prem ses, or other property are sought to be appropriated is really
necessary for the public use of the state, it shall nmake and enter an
order, to be recorded in the mnutes of the court, and which order
shall be final unless appellate review thereof is sought wthin five
days after entry thereof, adjudicating that the contenplated use for
which the lands, real estate, prem ses or other property are sought to
be appropriated is really a public use of the state.

(2) The state shall not take private property solely for the
pur pose of econom c devel opnent. For the purposes of this section,
"econom c devel opnent"” neans the acquisition or use of real property to
increase tax revenue, tax base, enploynent, or economc health. For
the purposes of this section, "econom c devel opnent” does not include
the acquisition or use of real property for the prinmary purpose of:
(a) The transfer of real property to public ownership; (b) the transfer
of real property to a private entity that is a conmon carrier, such as
a utility or railroad; (c) the transfer of real property to a private
entity when acquisition or appropriation is necessary to renove a
threat to public health or safety; (d) the transfer of real property to
a private entity when acquisition or appropriation is necessary for the
renoval of unsanitary or unsafe conditions, conditions that endanger
life or property by fire or other causes, conditions conducive to il
health, transm ssion of disease, infant nortality, juvenile delinquency
and crine, hazardous soils, substances, or materials, or conditions
detrinmental to or constituting a nenace to the public health, safety,
welfare, and norals in its present condition and use; (e) the transfer
of real property to a private entity when acquisition or appropriation
IS necessary for the acquisition of abandoned property; or (f) the
| ease of real property to a private entity that occupies an area within
a public project or facility.

Sec. 6. RCWB8.08.020 and 1949 ¢ 79 s 2 are each anended to read as
fol | ows:

(1) Any condemation, appropriation or disposition intended in RCW
8.08. 010 through 8.08.080 shall be deened and held to be for a county
purpose and public use within the neaning of RCW 8.08.010 through
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8.08.080 when it is directly or indirectly, approximately or renotely
for the general benefit or welfare of the county or of the inhabitants
t her eof .

(2) A county shall not take private property solely for the
pur pose of econom c devel opnent. For the purposes of this section,
"econoni c devel opnent"” neans the acquisition or use of real property to

increase tax revenue, tax base, enploynent, or economc health. For
the purposes of this section, "econom c devel opnent” does not include
the acquisition or use of real property for the prinmary purpose of:
(a) The transfer of real property to public ownership; (b) the transfer
of real property to a private entity that is a conmon carrier, such as
a utility or railroad; (c) the transfer of real property to a private
entity when acquisition or appropriation is necessary to renove a
threat to public health or safety; (d) the transfer of real property to
a private entity when acquisition or appropriation is necessary for the
renoval of unsanitary or unsafe conditions, conditions that endanger
life or property by fire or other causes, conditions conducive to il
health, transm ssion of disease, infant nortality, juvenile delinquency
and crine, hazardous soils, substances, or materials, or conditions
detrinmental to or constituting a nenace to the public health, safety,
welfare, and norals in its present condition and use; (e) the transfer
of real property to a private entity when acquisition or appropriation
IS necessary for the acquisition of abandoned property; or (f) the
| ease of real property to a private entity that occupies an area within
a public project or facility.

Sec. 7. RCW8.12.030 and 1915 ¢ 154 s 1 are each anmended to read
as follows:

(1) Every city and town and each unclassified city and town within
the state of Washington, is hereby authorized and enpowered to condemm
land and property, including state, county and school Iands and
property for streets, avenues, alleys, highways, bridges, approaches,
culverts, drains, ditches, public squares, public nmarkets, city and
town halls, jails and other public buildings, and for the opening and
wi deni ng, w dening and extending, altering and straightening of any
street, avenue, alley or highway, and to damage any |and or other
property for any such purpose or for the purpose of nmaking changes in
the grade of any street, avenue, alley or highway, or for the
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construction of slopes or retaining walls for cuts and fills upon real
property abutting on any street, avenue, alley or highway now ordered
to be, or such as shall hereafter be ordered to be opened, extended,
altered, straightened or graded, or for the purpose of draining swanps,
mar shes, tidelands, tide flats or ponds, or filling the same, within
the limts of such city, and to condemm | and or property, or to damage
the same, either within or without the limts of such city for public
parks, drives and boul evards, hospitals, pesthouses, drains and sewers,
garbage crematories and destructors and dunping grounds for the
destruction, deposit or burial of dead animals, manure, dung, rubbish,
and other offal, and for aqueducts, reservoirs, punping stations and
ot her structures for conveying into and through such city a supply of
fresh water, and for the purpose of protecting such supply of fresh
water frompollution, and to condemm | and and ot her property and damage
the sane for such and for any other public use after just conpensation
havi ng been first nade or paid into court for the owner in the manner
prescribed by this chapter.

(2) Acity or town shall not take private property solely for the
pur pose of econom c devel opnent. For the purposes of this section,
"econoni c devel opnent"” neans the acquisition or use of real property to
increase tax revenue, tax base, enploynent, or economc health. For
the purposes of this section, "econom c devel opnent"” does not include
the acquisition or use of real property for the prinmary purpose of:
(a) The transfer of real property to public ownership; (b) the transfer
of real property to a private entity that is a conmon carrier, such as
a utility or railroad; (c) the transfer of real property to a private
entity when acquisition or appropriation is necessary to renove a
threat to public health or safety; (d) the transfer of real property to
a private entity when acquisition or appropriation is necessary for the
renoval of unsanitary or unsafe conditions, conditions that endanger
life or property by fire or other causes, conditions conducive to il
health, transm ssion of disease, infant nortality, juvenile delinquency
and crine, hazardous soils, substances, or materials, or conditions
detrinmental to or constituting a nenace to the public health, safety,
welfare, and norals in its present condition and use; (e) the transfer
of real property to a private entity when acquisition or appropriation
is necessary for the acquisition of abandoned property; or (f) the

SHB 3017 p. 10
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| ease of real property to a private entity that occupies an area within
a public project or facility.

NEW SECTION. Sec. 8. Sections 2 through 7 of this act take effect
July 1, 2007.

NEW SECTION. Sec. 9. The office of financial managenent, worKking
in consultation with state and | ocal governnents and private utilities
and corporations that acquire property through em nent domain, shal
devel op and provide recomendations to the |egislature by Decenber 1,
2006, regarding the definition of "econom c devel opnent” as set forth
in RCW 8.04.070, 8.08.020, and 8.12.030 and regarding the appropriate
statutory provisions for providing a repurchase right to the forner
owner of |and that has been condemmed by a state or |ocal governnent or
a private utility or corporation, where the condeming entity has
decided to sell the condemmed | and.

~-- END ---
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