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HOUSE BI LL 3256

St ate of WAshi ngt on 590th Legislature 2006 Regul ar Session

By Representatives Upthegrove, B. Sullivan, Wod, Takko, Sinpson,
Murray, Flanni gan, Hudgi ns and Chase

Read first tinme 01/30/2006. Referred to Commttee on Cormerce & Labor.

AN ACT Relating to internet vehicle sales; anendi ng RCW 46. 96. 185;
addi ng a new section to chapter 46.70 RCW and creating a new section.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. The legislature finds that there is a
shortage of hybrid vehicles to neet consunmer demand, creating |ong
vehicle waiting lists and all owi ng sone deal ers to gouge consuners.

The legislature also finds that the federal trade comm ssion, the
consuner federation of Anerica, and nunmerous enpirical studies have
concl uded that reducing anticonpetitive restrictions on the sale of new
nmot or vehicles could reduce the costs to consuners by as nuch as nine
to sixteen percent (about two thousand five hundred dollars) on the
aver age purchase.

The legislature further finds that it is an unlawful practice under

current state law for anyone, except a dealer |licensed by the
departnent of licensing, to sell a new notor vehicle on the internet.
The legislature further finds that internet technology is

i ncreasing conpetition and revol utionizing the retail sale of thousands
of consuner products.
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It is therefore the intent of the legislature to reduce air
pol I ution and dependence on foreign oil and to conbat gl obal warm ng
by enacting an innovative project in new car sales conpetition. This
act renoves anticonpetitive car dealer restrictions on the sale of new
hybrid and hydrogen vehicles by allow ng autonobile manufacturers,
internet retailers, and ot her businesses to engage in the sale of new
hybrid and hydrogen vehicles as long as those entities conply wth
rel evant state tax, environnental, and consumer protection |aws.

NEW SECTION. Sec. 2. A new section is added to chapter 46.70 RCW
to read as foll ows:

(1) The departnent nay issue an internet hybrid vehicle sales
license limted to authorizing internet sales or |eases of hybrid and
hydr ogen vehi cl es.

(2) Except as expressly provided by Iaw, an applicant applying for
a license described in subsection (1) of this section is subject to all
of the provisions of this chapter that apply to the issuance of a
vehi cl e deal er |icense.

(3) Except as expressly provided by law, all provisions of |awthat
apply to a licensed vehicle dealer apply to a licensee described in
subsection (1) of this section.

(4)(a) Notw thstandi ng RCW 46.70.023, a |icensee described in this
section is only required to nmaintain an office in this state where the
books and records pertinent to transactions involving the sales of new
vehicles that are delivered to an address in this state are maintai ned.

(b) The address and tel ephone nunber of the office described in (a)
of this subsection shall be kept on file by the departnent.

(5) A person or business |icensed under this section is subject to
all of the consuner protection |aws that apply to the sale or |ease of
a notor vehicle by a dealer.

Sec. 3. RCW46.96.185 and 2003 ¢ 21 s 3 are each anended to read
as follows:

(1) Notwthstanding the terns of a franchise agreenent, a
manuf acturer, distributor, factory branch, or factory representative,
or an agent, officer, parent conpany, wholly or partially owned
subsidiary, affiliated entity, or other person controlled by or under
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common control wth a manufacturer, distributor, factory branch, or
factory representative, shall not:

(a) D scrimnate between new notor vehicle dealers by selling or
offering to sell a like vehicle to one dealer at a | ower actual price
than the actual price offered to another dealer for the sane node
simlarly equipped;

(b) Discrimnate between new notor vehicle dealers by selling or
offering to sell parts or accessories to one dealer at a | ower actua
price than the actual price offered to another dealer;

(c) Discrimnate between new notor vehicle dealers by using a
pronotion plan, marketing plan, or other simlar device that results in
a | ower actual price on vehicles, parts, or accessories being charged
to one deal er over another deal er;

(d) Discrimnate between new notor vehicle dealers by adopting a
nmet hod, or changi ng an existing nethod, for the allocation, scheduling,
or delivery of new notor vehicles, parts, or accessories to its dealers
that is not fair, reasonable, and equitable. Upon the request of a
dealer, a manufacturer, distributor, factory branch, or factory
representative shall disclose in witing to the dealer the nethod by
which new notor vehicles, parts, and accessories are allocated,
schedul ed, or delivered to its dealers handling the sane |ine or nmake
of vehicl es;

(e) Gve preferential treatnent to sone new notor vehicle dealers
over others by refusing or failing to deliver, in reasonable quantities
and within a reasonable tinme after receipt of an order, to a dealer
holding a franchise for a line or make of notor vehicles sold or
distributed by the manufacturer, distributor, factory branch, or
factory representative, a new vehicle, parts, or accessories, if the
vehicle, parts, or accessories are being delivered to other dealers, or
require a dealer to purchase unreasonabl e advertising displays or other
materials, or unreasonably require a dealer to renodel or renovate
existing facilities as a prerequisite to receiving a nodel or series of
vehi cl es;

(f) Conpete with a new notor vehicle dealer by acting in the
capacity of a new notor vehicle dealer, or by owning, operating, or
controlling, whether directly or indirectly, a notor vehicle deal ership
inthis state. It is not, however, a violation of this subsection for:
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(1) A manufacturer, distributor, factory branch, or factory
representative to own or operate a dealership for a tenporary period,
not to exceed two years, during the transition from one owner of the
deal ership to another where the deal ership was previously owned by a
franchised dealer and is currently for sale to any qualified

i ndependent person at a fair and reasonable price. The tenporary
operation may be extended for one twelve-nonth period on petition of
the tenmporary operator to the departnent. The matter will be handl ed

as an adj udi cative proceedi ng under chapter 34.05 RCW A dealer who is
a franchisee of the petitioning manufacturer or distributor my
intervene and participate in a proceeding under this subsection
(1) (f) (). The tenporary operator has the burden of proof to show
justification for the extension and a good faith effort to sell the
deal ership to an independent person at a fair and reasonable price;
(ti) A manufacturer, distributor, factory branch, or factory
representative to own or operate a dealership in conjunction wth an
i ndependent person in a bona fide business relationship for the purpose
of broadening the diversity of its dealer body and enhancing
opportunities for qualified persons who are part of a group who have
historically been wunderrepresented in its dealer body, or other
qualified persons who lack the resources to purchase a dealership
outright, and where the independent person: (A) Has nmade, or within a
period of two years from the date of commencenent of operation wll
have made, a significant, bona fide <capital investnent in the
deal ership that is subject to loss; (B) has an ownership interest in
the dealership; and (C) operates the dealership under a bona fide
witten agreenent with the manufacturer, distributor, factory branch,
or factory representative under which he or she will acquire all of the
ownership interest in the dealership wwthin a reasonable period of tine
and under reasonable terns and conditions. The manufacturer,
distributor, factory branch, or factory representative has the burden
of proof of establishing that the acquisition of the deal ership by the
i ndependent person was made within a reasonable period of time and
under reasonable terns and conditions. Nothing in this subsection
(1)(f)(ii) relieves a manufacturer, distributor, factory branch, or
factory representative fromconplying with RCW46.96.185(1) (a) through

(e);
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(tit) A mnufacturer, distributor, factory branch, or factory
representative to own or operate a dealership in conjunction with an
i ndependent person in a bona fide business relationship where the
i ndependent person: (A) Has nmade, or within a period of two years from
the date of commencenent of operation wll have nade, a significant,
bona fide capital investnent in the dealership that is subject to |oss;
(B) has an ownership interest in the dealership; and (C) operates the
deal ership under a bona fide witten agreenment with the manufacturer,
distributor, factory branch, or factory representative under which he
or she will acquire all of the ownership interest in the deal ership
within a reasonable period of tinme and under reasonable terns and
conditions. The manufacturer, distributor, factory branch, or factory
representative has the burden of proof of establishing that the
acqui sition of the deal ership by the independent person was nade w thin
a reasonabl e period of tinme and under reasonable terns and conditions.
The nunber of deal erships operated under this subsection (1)(f)(iii)
may not exceed four percent rounded up to the nearest whol e nunber of
a manufacturer's total of new notor vehicle dealer franchises in this
state. Nothing in this subsection (1)(f)(iii) relieves a manufacturer,
distributor, factory branch, or factory representative from conplying
with RCW46.96.185(1) (a) through (e);

(tv) A manufacturer, distributor, factory branch, or factory
representative, with a valid internet hybrid vehicle sales license, to
sell hybrid or hydrogen vehicles via the internet;

(v) A truck manufacturer to own, operate, or control a new notor
vehicl e deal ership that sells only trucks of that manufacturer's line
make with a gross vehicle weight rating of 12,500 pounds or nore, and
the truck manufacturer has been continuously engaged in the retail sale
of the trucks at |east since January 1, 1993; or

((&)) (vi) A manufacturer to own, operate, or control a new notor
vehicle dealership trading exclusively in a single line nake of the
manufacturer if (A) the nmanufacturer does not own, directly or
indirectly, in the aggregate, in excess of forty-five percent of the
total ownership interest in the dealership, (B) at the tine the
manuf acturer first acquires ownership or assunes operation or contro
of any such deal ershi p, the distance between any deal ership thus owned,
operated, or controlled and the nearest new notor vehicle deal ership
trading in the sane |ine make of vehicle and in which the manufacturer
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has no ownership or control is not Iess than fifteen mles and conplies
with the applicable provisions in the relevant market area sections of
this chapter, (C all of the manufacturer's franchi se agreenents confer
rights on the dealer of that |line nake to devel op and operate within a
defi ned geographic territory or area, as many dealership facilities as
the dealer and the manufacturer agree are appropriate, and (D) as of
January 1, 2000, the mnufacturer had no nore than four new notor
vehi cl e deal ers of that manufacturer's line make in this state, and at
| east half of those deal ers owned and operated two or nore deal ership
facilities in the geographic territory or area covered by their
franchi se agreenents with the manufacturer;

(g) Conpete with a new notor vehicle deal er by owning, operating,
or controlling, whether directly or indirectly, a service facility in
this state for the repair or maintenance of notor vehicles under the
manuf acturer's new car warranty and extended warranty. Nothing in this
subsection (1)(g), however, prohibits a manufacturer, distributor,
factory branch, or factory representative from owing or operating a
service facility for the purpose of providing or performng
mai nt enance, repair, or service work on notor vehicles that are owned
by the manufacturer, di stributor, factory Dbranch, or factory
representative;

(h) Use confidential or proprietary information obtained froma new
nmot or vehicle dealer to unfairly conpete with the dealer. For purposes
of this subsection (1)(h), "confidential or proprietary information"
means trade secrets as defined in RCW 19.108.010, business plans,
mar keting plans or strategies, custonmer lists, contracts, sales data,
revenues, or other financial information;

(1) Termnate, cancel, or fail to renew a franchise with a new
nmot or vehicl e deal er based upon any of the follow ng events, which do
not constitute good cause for term nation, cancellation, or nonrenewal
under RCW 46. 96. 060: (A) The fact that the new notor vehicle dealer
owns, has an investnent in, participates in the managenent of, or holds
a franchi se agreenent for the sale or service of another nake or |ine
of new notor vehicles, or (B) the fact that the new notor vehicle
deal er has established another nake or line of new notor vehicles or
service in the sane dealership facilities as those of the manufacturer
or distributor with the prior witten approval of the manufacturer or
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distributor, if the approval was required under the terns of the new
nmot or vehicle dealer's franchi se agreenent; or

(j) Coerce or attenpt to coerce a notor vehicle dealer to refrain
from or prohibit or attenpt to prohibit a new notor vehicle dealer
fromacquiring, owning, having an investnment in, participating in the
managenent of, or holding a franchi se agreenent for the sale or service
of anot her nmake or |ine of new notor vehicles or related products, or
establi shing another make or line of new notor vehicles or service in
the same dealership facilities, if the prohibition against acquiring,
owni ng, investing, managi ng, or holding a franchise for such additional
make or |line of vehicles or products, or establishing another make or
line of new notor vehicles or service in the sanme dealership
facilities, is not supported by reasonable business considerations.
The burden of proving that reasonabl e busi ness consi derations support
or justify the prohibition against the additional make or |ine of new
motor vehicles or products or nonexclusive facilities is on the
manuf act ur er.

(2) Subsection (1)(a), (b), and (c) of this section do not apply to
sales to a nmotor vehicle dealer: (a) For resale to a federal, state,
or local government agency; (b) where the vehicles wll be sold or
donated for use in a programof driver's education; (c) where the sale
is made under a manufacturer's bona fide pronotional programoffering
sal es incentives or rebates; (d) where the sale of parts or accessories
is under a manufacturer's bona fide quantity discount program or (e)
where the sale is nmade under a manufacturer's bona fide fleet vehicle
di scount program For purposes of this subsection, "fleet" neans a
group of fifteen or nore new notor vehicles purchased or |eased by a
deal er at one tinme under a single purchase or |ease agreenent for use
as part of a fleet, and where the dealer has been assigned a fleet
identifier code by the departnent of |icensing.

(3) The followng definitions apply to this section:

(a) "Actual price" nmeans the price to be paid by the dealer |ess
any incentive paid by the manufacturer, distributor, factory branch, or
factory representative, whether paid to the dealer or the ultimte
pur chaser of the vehicle.

(b) "Control™ or "controlling" nmeans (i) the possession of, title
to, or control of ten percent or nore of the voting equity interest in
a person, whether directly or indirectly through a fiduciary, agent, or
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other internmediary, or (ii) the possession, direct or indirect, of the
power to direct or cause the direction of the managenent or policies of
a person, whether through the ownership of voting securities, through
director control, by contract, or otherw se, except as expressly
provi ded under the franchi se agreenent.

(c) "Motor vehicles" does not include trucks that are 14,001 pounds
gross vehicle weight and above or recreational vehicles as defined in
RCW 43. 22. 335.

(d) "Operate" neans to manage a deal ership, whether directly or
indirectly.

(e) "Om" or "ownership" neans to hold the beneficial ownership of
one percent or nore of any class of equity interest in a deal ershinp,
whether the interest is that of a shareholder, partner, limted
liability conmpany nenber, or otherwise. To hold an ownership interest
means to have possession of, title to, or control of the ownership
interest, whether directly or indirectly through a fiduciary, agent, or
other internediary.

(4) A violation of this section is deened to affect the public
interest and constitutes an unlawful and unfair practice under chapter
19.86 RCW A person aggrieved by an alleged violation of this section
may petition the departnment to have the matter handled as an
adj udi cati ve proceedi ng under chapter 34.05 RCW

NEW SECTION. Sec. 4. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

~-- END ---

HB 3256 p. 8



	Section 1.
	Section 2.
	Section 3.
	Section 4.

