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SENATE BI LL 5120

St ate of WAshi ngt on 59th Legislature 2005 Regul ar Sessi on
By Senators Poul sen and Fraser; by request of Governor Locke

Read first tinme 01/13/2005. Referred to Conmttee on Water, Energy &
Envi ronnent .

AN ACT Rel ating to managenent of water resources for the mainstem
of the Colunbia river; anmending RCW 43. 84.092; reenacting and anendi ng
RCW 43.84.092; adding a new chapter to Title 90 RCW providing
effective dates; providing an expiration date; and declaring an
emer gency.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. The legislature finds that the Colunbia
river is a vital economc, cultural, and natural resource to the state
and its residents, and that the water of the mainstem of the river
provides critical support for nunicipal and agricultural uses, fish and
wildlife habitat, power production, and scenic and recreational uses.
Wi le conflict and conpetition anong these uses has prevailed in recent
years, the | egislature recognizes the need for state action and state
investment to reliably secure the economc and natural resource
benefits associated with the water of the Colunbia river. It is the
intent of the legislature to establish a new state water resource
managenent program for the mainstemof the Colunbia river in order to
meet the water supply needs of growing communities and the |ocal
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econom es on which they depend, and to do so in a manner that protects
and enhances the quality of the natural environnment, including
streanfl ows necessary for the preservation of environnental val ues.

NEW SECTION. Sec. 2. The definitions in this section apply
t hroughout this chapter unless the context clearly requires otherw se.

(1) "Departnent" neans the departnent of ecol ogy.

(2) "Mainstem account” neans the Colunbia river mainstem account.

(3) "Programt neans the Colunbia river nmainstem water managenment
pr ogr am

NEW SECTION. Sec. 3. (1) The Colunbia river nmainstem water
managenent program i s hereby established. The goals of this water
management program are to:

(a) Meet the water supply needs of growing comrunities and the
| ocal economes on which they depend by providing a tinely and
af fordabl e supply of water that will allow for new and reliabl e uses of
water fromthe Colunbia river mainstem and

(b) Manage water to protect and enhance the quality of the natural
environment, including streanflows necessary for the preservation of
environmental values by securing and dedicating water to inprove
streanflows in the river mainstem

(2) The objectives of the programare to:

(a) Inprove the reliability of water rights issued by the
department between 1980 and 2003 that are subject to m ninuminstream
flows or other mtigation conditions to protect streanflows;

(b) Inmprove streanflows during the primary period of fish
outm gration on the nmai nstem and

(c) Mtigate for the streanflow inpacts of future water right
permts as provided by the program

(3) The departnent shall adm nister the program

NEW SECTION. Sec. 4. (1) The departnent nust inplenent the
pr ogram by:

(a) Acquiring water for the Colunbia river mainstem through the
i npl ementation of water conservation progranms, changes in water
managenent with existing water storage and conveyance facilities, the
devel opnent of new or expanded mul ti purpose water storage projects, the
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acquisition of water rights fromwilling sellers or donors, and ot her
means, as authorized and funded by the |l egislature for the purposes of
t he program

(b) Securing water acquired under (a) of this subsection in the
Columbia river mainstem account under the state trust water right
program and

(c) Managing the nmainstem account to make water available as
mtigation to wlling applicants and to inprove streanflows in the
Colunmbia river mainstem for the benefit of fish.

(2) Water may be deposited in the mainstem account in accordance
with applicable state laws for water right changes, anmendnents, and
transfers, or through governnent-to-governnent agreenents, contracts,
assignnments, and other instrunents that ensure that a highly reliable
and | ong-term supply of water, in sufficient quantity, is available in

the mainstem account to neet identified needs. For the purposes of
this chapter, the departnment may secure water from Canada and ot her
governnents to be deposited in, and accounted for, in the mainstem
account .

(3) Two-thirds of the water secured and deposited in the nmainstem
account shall be allocated as mtigation water for new water uses
through a state mitigation program One-third of the water shall be
permanently retained in the mai nstem account to inprove streanfl ows.

(4) The departnment shall nanage water in the mainstem account that
is dedicated to inproving streanflows in collaboration with the
departnment of fish and wildlife. The departnent of fish and wldlife
shall consult with natural resource managers in tribal governnents and
federal agencies on how to maxim ze the benefits to fish from this
wat er .

(5) The ampunt of water in the nmainstem account shall not govern,
be used to regulate, or be a determ native factor in the departnent's
wat er managenent decisions for water in rivers that are tributary to
the Col unbia river.

NEW SECTION. Sec. 5. (1) The requirenents of this section are
applicable to any new water uses authorized by the departnment under
this chapter.

(2) New water wuses that would reduce the streanflows of the
Col unbia river mainstem below Chief Joseph dam during the period of
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April through August nust be mtigated to avoid any reduction in
streanflows during this period. Mtigation nust be secured and in
pl ace before new water uses are authorized under this chapter.

(3) Applicants for new water right permts may develop their own
mtigation proposal, to be included as part of their application, or
they may participate in the state's mtigation program by requesting
wat er fromthe mainstem account. Mtigation proposals devel oped by an
applicant must neet the requirenents of subsection (2) of this section.
Were an applicant develops their own mtigation proposal, the
departnent nust allocate water from the mainstem account to benefit
streanflows in the amount of one-half of the mtigation anount.

NEW SECTION. Sec. 6. (1) An applicant for a new water right
permt, or a party seeking mtigation water for their existing water
right permt, fromthe Colunbia river mainstem may request water from
the mai nstem account. |If sufficient mtigation water is available in
t he mai nstem account, the departnment shall enter into an agreenent with
the requesting party to nmake mtigati on water avail able consistent with
the requirenments of this chapter.

(2) In exchange for mtigation water fromthe mai nstem account, the
departnment shall require and collect an annual paynent based on the
quantity of mtigation water specified in the agreenent. For new
permts authorized under this chapter that will rely on mtigation from
t he mai nstem account, the departnment shall condition these permts to
requi re annual paynent for the mtigation. The departnent shall
deposit those paynents in the Colunbia river nmainstem investnent
account created under section 8 of this act.

(3) The ampunt of the annual paynent shall be established by rule
by the departnent. In determ ning the paynent rates, the departnent
shal |l consider the follow ng factors:

(a) Recovering the state's costs of acquiring water for the
mai nst em account, including the adm nistrative costs for managi ng the
mai nst em account; and

(b) Ensuring an affordable supply of water to neet econom c and
communi ty devel opnent goal s.

(4) In all cases, the costs of acquiring water dedicated to
i nproving streanfl ows shall be borne by the public and not by the water
user.
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NEW SECTION. Sec. 7. (1) Wwere mtigation that neets the
requi renents of section 5(2) of this act is secured, the departnent
nmust :

(a) Issue permts that coul d be exercised during periods of drought
in lieu of existing water right permts and certificates that are
subject to interruption when streanflows on the nminstem are bel ow
adopted mninmuminstreamfl ows; and

(b) Process pending and future applications for new water right
permts for the mainstem of the Colunbia river

(2) Water users seeking drought permts under subsection (1)(a) of
this section nmust submt an application by Decenber 31, 2008.

(3) Al applications for new water rights under this chapter w ||
be processed in accordance with RCW 90.03.250 through 90.03.330 and
ot her applicable provisions of law. For applications where mtigation
that neets the requirenents of section 5(2) of this act is secured, the
departnent may process those applications ahead of previously filed
applications for which mtigation is not secured.

NEW SECTION. Sec. 8. (1) The Colunbia river mainstem investnent
account is hereby created in the state treasury. Al'l receipts from
Columbia river-related mtigation agreenments entered into by the
department under this chapter and any ot her noney appropriated by the
| egi sl ature nust be deposited into the account. NMoney in the account
may be spent only after appropriation.

(2) Expenditures fromthe account may be used only for the purposes
of this chapter, including, but not limted to, the foll ow ng:

(a) Site evaluation, feasibility, environnental studies, design and
engi neering, and construction of off-channel storage facilities,
i ncludi ng aqui fer storage facilities;

(b) Activities and investnents necessary to acquire water from
conservati on projects;

(c) I nfrastructure eval uati on, feasibility, envi ronnent a
eval uation, design and engi neering, and construction nodifying existing
storage facilities to provide additional capacity;

(d) Installation and nonitoring streanflow and water neasurenment
devi ces;

(e) Adm nistration of the Colunbia river water managenent program
and conpliance activities associated with the program
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(f) Acquisition of water through agreenents with other governnents
or federal agencies;

(g) Acquisition of existing state water rights from wlling
sellers; and

(h) Bond issuance, sales, and debt service.

Sec. 9. RCW43.84.092 and 2003 ¢ 361 s 602, 2003 ¢ 324 s 1, 2003
c 150 s 2, and 2003 c 48 s 2 are each reenacted and anended to read as
fol | ows:

(1) Al earnings of investnments of surplus balances in the state
treasury shall be deposited to the treasury inconme account, which
account is hereby established in the state treasury.

(2) The treasury inconme account shall be utilized to pay or receive
funds associated with federal prograns as required by the federal cash
managenent i nprovenent act of 1990. The treasury incone account is
subject in all respects to chapter 43.88 RCW but no appropriation is
required for refunds or allocations of interest earnings required by
the cash managenent | nprovenent act. Refunds of interest to the
federal treasury required under the cash managenent i nprovenent act
fall wunder RCW 43.88.180 and shall not require appropriation. The
of fice of financial managenent shall determ ne the anobunts due to or
fromthe federal governnent pursuant to the cash nanagenent i nprovenent
act. The office of financial managenent may direct transfers of funds
bet ween accounts as deemed necessary to inplenent the provisions of the
cash managenent inprovenent act, and this subsection. Ref unds or
all ocations shall occur prior to the distributions of earnings set
forth in subsection (4) of this section.

(3) Except for the provisions of RCW43.84.160, the treasury incone
account may be utilized for the paynent of purchased banki ng services
on behalf of treasury funds including, but not limted to, depository,
saf ekeepi ng, and disbursenent functions for the state treasury and
af fected state agencies. The treasury incone account is subject in al
respects to chapter 43.88 RCW but no appropriation is required for
paynments to financial institutions. Paynments shall occur prior to
di stribution of earnings set forth in subsection (4) of this section.

(4) Monthly, the state treasurer shall distribute the earnings
credited to the treasury incone account. The state treasurer shall
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credit the general fund with all the earnings credited to the treasury
i ncone account except:

(a) The followng accounts and funds shall receive their
proportionate share of earnings based upon each account's and fund's
average daily balance for the period: The capitol building

construction account, the Cedar R ver channel construction and
operation account, the Central Washington University capital projects
account, the charitable, educat i onal , penal and reformatory
institutions account, the Colunbia river nminsteminvestnent account,
the comon school construction fund, the county crimnal justice
assi stance account, the county sales and use tax equalization account,
the data processing building construction account, the deferred
conpensation adm nistrative account, the deferred conpensation
princi pal account, the departnment of retirement systens expense
account, the drinking water assistance account, the drinking water
assistance admnistrative account, the drinking water assistance
repaynent account, the Eastern Washington University capital projects
account, the education construction fund, the election account, the
energency reserve fund, The Evergreen State College capital projects
account, the federal forest revolving account, the health services
account, the public health services account, the health system capacity
account, the personal health services account, the state higher
education construction account, the higher education construction
account, the highway infrastructure account, the industrial insurance
prem um refund account, the judges' retirenment account, the judicia
retirement admnistrative account, the judicial retirenment principa
account, the |local |easehold excise tax account, the |local real estate
exci se tax account, the local sales and use tax account, the nedica
aid account, the nobile home park relocation fund, the nmnultinodal
transportation account, the nunicipal crimnal justice assistance
account, the municipal sales and use tax equalization account, the
nat ural resources deposit account, the oyster reserve |l and account, the
per petual surveillance and mai ntenance account, the public enployees’
retirement system plan 1 account, the public enployees' retirenent
system conbined plan 2 and plan 3 account, the public facilities
construction | oan revol ving account beginning July 1, 2004, the public
heal t h suppl emental account, the public works assistance account, the
Puyal lup tribal settlement account, the regional transportation
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i nvestnent district account, the resource managenent cost account, the
site closure account, the special wldlife account, the state
enpl oyees' insurance account, the state enployees' insurance reserve
account, the state investnent board expense account, the state
i nvestnment board commngled trust fund accounts, the supplenental
pensi on account, the Tacona Narrows toll bridge account, the teachers
retirement system plan 1 account, the teachers' retirenment system
conbi ned plan 2 and plan 3 account, the tobacco prevention and contr ol
account, the tobacco settlenent account, the transportation
infrastructure account, the tuition recovery trust fund, the University
of Washington bond retirenent fund, the University of Washington
bui |l di ng account, the volunteer fire fighters' and reserve officers’
relief and pension principal fund, the volunteer fire fighters' and
reserve officers' admnistrative fund, the Washington fruit express
account, the Washington judicial retirenent system account, the
Washi ngton | aw enforcenent officers' and fire fighters' systemplan 1
retirement account, the Washington | aw enforcenent officers' and fire
fighters' system plan 2 retirenment account, the Wshington school
enpl oyees' retirenent system conbined plan 2 and 3 account, the
Washi ngton state health insurance pool account, the Washington state
patrol retirenment account, the Wshington State University building
account, the Washington State University bond retirenment fund, the
water pollution control revolving fund, and the Wstern Wshington
Uni versity capital projects account. Ear ni ngs derived frominvesting
bal ances of the agricultural permanent fund, the normal school
permanent fund, the permanent common school fund, the scientific
permanent fund, and the state wuniversity permanent fund shall be
all ocated to their respective beneficiary accounts. Al earnings to be
di stributed under this subsection (4)(a) shall first be reduced by the
allocation to the state treasurer's service fund pursuant to RCW
43. 08. 190.

(b) The follow ng accounts and funds shall receive eighty percent
of their proportionate share of earnings based upon each account's or
fund's average daily bal ance for the period: The aeronautics account,
the aircraft search and rescue account, the county arterial
preservation account, the departnent of |icensing services account, the
essential rail assistance account, the ferry bond retirenent fund, the
grade crossing protective fund, the high capacity transportation
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account, the highway bond retirenent fund, the highway safety account,
the notor vehicle fund, the notorcycle safety education account, the
pi | ot age account, the public transportation systens account, the Puget
Sound capital construction account, the Puget Sound ferry operations
account, the recreational vehicle account, the rural arterial trust
account, the safety and education account, the special category C
account, the state patrol highway account, the transportation 2003
account (nickel account), the transportation equipnent fund, the
transportation fund, the transportation inprovenent account, the
transportation i nprovenent board bond retirenent account, and the urban
arterial trust account.

(5 In conformance with Article Il, section 37 of the state
Constitution, no treasury accounts or funds shall be allocated earnings
wi thout the specific affirmative directive of this section.

Sec. 10. RCW 43.84.092 and 2004 c¢c 242 s 60 are each anended to
read as foll ows:

(1) Al earnings of investnments of surplus balances in the state
treasury shall be deposited to the treasury inconme account, which
account is hereby established in the state treasury.

(2) The treasury incone account shall be utilized to pay or receive
funds associated with federal prograns as required by the federal cash
managenent i nprovenent act of 1990. The treasury incone account is
subject in all respects to chapter 43.88 RCW but no appropriation is
required for refunds or allocations of interest earnings required by
the cash managenent | nprovenent act. Refunds of interest to the
federal treasury required under the cash managenent i nprovenent act
fall wunder RCW 43.88.180 and shall not require appropriation. The
of fice of financial managenent shall determ ne the anounts due to or
fromthe federal governnent pursuant to the cash nanagenent i nprovenent
act. The office of financial managenent may direct transfers of funds
bet ween accounts as deemed necessary to inplenent the provisions of the
cash managenent inprovenent act, and this subsection. Ref unds or
all ocations shall occur prior to the distributions of earnings set
forth in subsection (4) of this section.

(3) Except for the provisions of RCW43.84.160, the treasury incone
account may be utilized for the paynent of purchased banki ng services
on behalf of treasury funds including, but not limted to, depository,
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saf ekeepi ng, and disbursenent functions for the state treasury and
af fected state agencies. The treasury incone account is subject in al
respects to chapter 43.88 RCW but no appropriation is required for
paynents to financial institutions. Paynments shall occur prior to
di stribution of earnings set forth in subsection (4) of this section.

(4) Monthly, the state treasurer shall distribute the earnings
credited to the treasury incone account. The state treasurer shall
credit the general fund with all the earnings credited to the treasury
i ncome account except:

(a) The followng accounts and funds shall receive their
proportionate share of earnings based upon each account's and fund's
average daily balance for the period: The capitol building

construction account, the Cedar R ver channel construction and
operation account, the Central Washington University capital projects
account, the charitable, educat i onal , penal and reformatory
institutions account, the Colunbia river nminsteminvestnent account,
the common school construction fund, the county crimnal justice
assi stance account, the county sales and use tax equalization account,
the data processing building construction account, the deferred
conpensation admnistrative account, the deferred conpensation
princi pal account, the departnment of retirement systens expense
account, the drinking water assistance account, the drinking water
assistance admnistrative account, the drinking water assistance
repaynent account, the Eastern Washington University capital projects
account, the education construction fund, the election account, the
energency reserve fund, The Evergreen State College capital projects
account, the federal forest revolving account, the health services
account, the public health services account, the health system capacity
account, the personal health services account, the state higher
education construction account, the higher education construction
account, the highway infrastructure account, the industrial insurance
prem um refund account, the judges' retirement account, the judicia
retirement admnistrative account, the judicial retirenment principa
account, the |local |easehold excise tax account, the |local real estate
excise tax account, the local sales and use tax account, the nedica
aid account, the nobile home park relocation fund, the nmnultinodal
transportation account, the nunicipal crimnal justice assistance
account, the municipal sales and use tax equalization account, the

SB 5120 p. 10



©O© 00 N O Ol WDN P

W W W W W W W WPNDNDNDNDNNDNDNMNDNDDNDNMNDNNMNMNMNNNPPRPPRPRPRPPRPERPEPRPPRPPREPE
N o oA WNPEPE OO 0o NOOO P WDNPE OO oo N O W DN Ee o

nat ural resources deposit account, the oyster reserve | and account, the
per petual surveillance and nmai ntenance account, the public enpl oyees'

retirement system plan 1 account, the public enployees' retirenent
system conbined plan 2 and plan 3 account, the public facilities
construction | oan revol ving account beginning July 1, 2004, the public
heal th suppl enmental account, the public works assistance account, the
Puyal lup tribal settlement account, the regional transportation
i nvestnent district account, the resource managenent cost account, the
site closure account, the special wldlife account, the state
enpl oyees' insurance account, the state enployees' insurance reserve
account, the state investnent board expense account, the state
i nvestnment board commngled trust fund accounts, the supplenental

pensi on account, the Taconma Narrows toll bridge account, the teachers

retirement system plan 1 account, the teachers' retirenment system
conbi ned plan 2 and plan 3 account, the tobacco prevention and contr ol

account, the tobacco settlenent account, the transportation
infrastructure account, the tuition recovery trust fund, the University
of Washington bond retirenent fund, the University of Washington
bui |l di ng account, the volunteer fire fighters' and reserve officers’

relief and pension principal fund, the volunteer fire fighters' and
reserve officers' admnistrative fund, the Washington fruit express
account, the Washington judicial retirenent system account, the
Washi ngton | aw enforcenent officers' and fire fighters' systemplan 1
retirement account, the Washington | aw enforcenent officers' and fire
fighters' system plan 2 retirenment account, the Wshington public
safety enployees' plan 2 retirenent account, the WAshington school

enpl oyees' retirenent system conbined plan 2 and 3 account, the
Washi ngton state health insurance pool account, the Washington state
patrol retirenment account, the Wshington State University building
account, the Washington State University bond retirenment fund, the
water pollution control revolving fund, and the Wstern Wshington
Uni versity capital projects account. Ear ni ngs derived frominvesting
bal ances of the agricultural permanent fund, the normal school

permanent fund, the permanent common school fund, the scientific
permanent fund, and the state wuniversity permanent fund shall be
all ocated to their respective beneficiary accounts. All earnings to be
di stributed under this subsection (4)(a) shall first be reduced by the
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allocation to the state treasurer's service fund pursuant to RCW
43. 08. 190.

(b) The follow ng accounts and funds shall receive eighty percent
of their proportionate share of earnings based upon each account's or
fund's average daily bal ance for the period: The aeronautics account,
the aircraft search and rescue account, the county arterial
preservation account, the departnent of |icensing services account, the
essential rail assistance account, the ferry bond retirenent fund, the
grade «crossing protective fund, the high capacity transportation
account, the highway bond retirenent fund, the highway safety account,
the notor vehicle fund, the notorcycle safety education account, the
pi | ot age account, the public transportation systens account, the Puget
Sound capital construction account, the Puget Sound ferry operations
account, the recreational vehicle account, the rural arterial trust
account, the safety and education account, the special category C
account, the state patrol highway account, the transportation 2003
account (nickel account), the transportation equipnent fund, the
transportation fund, the transportation inprovenent account, the
transportation i nprovenent board bond retirenent account, and the urban
arterial trust account.

(5 In conformance with Article Il, section 37 of the state
Constitution, no treasury accounts or funds shall be allocated earnings
W thout the specific affirmative directive of this section.

NEW SECTION. Sec. 11. (1) The departnent shall adopt rules as
necessary to inplenent the program Rules nust be consistent with this
chapter and with other applicable | aws.

(2) The departnent shall establish a nonitoring programto track
conditions relevant to the effectiveness of the program including, but
not limted to, the condition of streanflows in the nmainstem and the
nunber, types, and quantities of water wuses approved under this
chapter.

(3) The departnment shall inplenment a conpliance program consistent
wi th RCW 90. 03. 605, to ensure conpliance with the requirenents of this
chapter. The departnent shall appoint one or nore water masters for
the Colunbia river mainstemto provide |ocal technical assistance, and
to conduct other necessary conpliance actions.

SB 5120 p. 12
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NEW SECTION. Sec. 12. The departnent shall prepare a biennial
report on the status of the program The report shall be transmtted
to the appropriate standing commttees of the legislature and the
governor by Decenber 31st of even-nunbered years. The report shal
include, but not be limted to, information and evaluation of the
status of the mainstem account, the nunber, types, and quantities of
aut hori zed new uses of water, the nunber and anount of paynents
coll ected under the program a summary of conpliance nonitoring and
enforcenent activities on the Colunbia river mainstem including water
use neasurenent and reporting, the streanflow conditions in the
mai nstemand in the primary tributaries to the Colunbia river, and the
current and anticipated future conditions of water supplies in the
mai nst em account and how t hose water supplies correspond to current and
anticipated future water needs.

NEW SECTION. Sec. 13. Ten years after the effective date of this
section, and every ten years thereafter, the departnent shall conduct
a formal review of the effectiveness of the program The revi ew shal
i nclude independent evaluations of the economc and scientific
information that provide the prem ses of the program As part of the
bi ennial report required by section 12 of this act, the departnent
shall notify the governor and legislature of the timng and proposed
process for the formal review and shall request funding to conduct the
necessary i ndependent reviews as part of their biennial budget request
to the governor. Upon conpl etion of the review, the departnment shal
prepare and transmt a report of the findings of the review, including
any recomrendations for |egislative changes to the program

NEW SECTION. Sec. 14. Nothing in this act may be interpreted or
admnistered in a manner that inpairs or dimnishes a valid water
right, including rights established under state law and rights
est abl i shed under federal |aw.

NEW SECTION. Sec. 15. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.
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NEW SECTION. Sec. 16. This act is necessary for the imrediate
preservation of the public peace, health, or safety, or support of the
state governnent and its existing public institutions, and takes effect
i mredi ately, except for section 9 of this act which takes effect July
1, 2005, and section 10 of this act which takes effect July 1, 2006.

NEW SECTION. Sec. 17. Section 9 of this act expires July 1, 2006.

NEW SECTI ON.  Sec. 18. Sections 1 through 8 and 11 through 16 of
this act constitute a new chapter in Title 90 RCW

~-- END ---
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