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SENATE BI LL 5218

St ate of WAshi ngt on 59th Legislature 2005 Regul ar Sessi on
By Senators Regala, Hewitt, Eide, Zarelli, Kohl-WlIles, Rasnmussen and
Bent on

Read first time 01/18/2005. Referred to Commttee on Ways & Means.

AN ACT Relating to the taxation of tenporary staffing services;
anmending RCW 82.04.460, 82.04.290, and 82.08.054; reenacting and
anendi ng RCW 82. 04. 190 and 82. 08. 050; adding a new section to chapter
82.04 RCW adding a new section to chapter 82.08 RCW creating a new
section; and declaring an energency.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. A new section is added to chapter 82.04 RCW
to read as foll ows:

(1) Upon every person engaging in this state in the business of
providing staffing services; as to such persons the amobunt of tax with
respect to such business shall be equal to the gross inconme of the
busi ness, nultiplied by the rate of 0.484 percent.

(2) For the purpose of this section, "staffing services" neans an
arrangenent in which the taxpayer recruits and hires enployees fromthe
| abor market and assigns themon a tenporary basis to perform services
for another to support, or supplenent, the custonmer's work force, or to
provide assistance in special work situations such as enployee
absences, skill shortages, and seasonal workloads, or to perform
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special assignnents or projects, all under the direction and
supervi sion of the custoner. "Staffing services" does not include
per manent enpl oyee | easing or permanent enpl oyee pl acenent services.

Sec. 2. RCW82.04.460 and 2004 c 174 s 6 are each anended to read
as follows:

(1) Any person rendering services taxable under RCW 82.04. 290
((er)), 82.04.2908, or section 1 of this act and nai ntaining places of
busi ness both within and without this state which contribute to the
rendition of such services shall, for the purpose of conputing tax
l[Tability under RCW 82.04.290 ((e+)), 82.04.2908, or section 1 of this
act, apportion to this state that portion of the person's gross incone
which is derived fromservices rendered within this state. Were such
apportionment cannot be accurately made by separate accounti ng net hods,
the taxpayer shall apportion to this state that proportion of the
taxpayer's total income which the cost of doing business within the
state bears to the total cost of doing business both within and w thout
the state.

(2) Notwithstanding the provision of subsection (1) of this
section, persons doi ng business both within and without the state who
recei ve gross incone fromservice charges, as defined in RCW63. 14. 010
(relating to amobunts charged for granting the right or privilege to
make deferred or installnent paynents) or who receive gross income from
engaging in business as financial institutions wthin the scope of
chapter 82.14A RCW (relating to city taxes on financial institutions)
shal | apportion or allocate gross incone taxable under RCW 82.04.290 to
this state pursuant to rules pronul gated by the departnent consistent
with uniform rules for apportionnent or allocation devel oped by the
st at es.

(3) The departnent shall by rule provide a nethod or nethods of
apportioning or allocating gross incone derived fromsales of tel ephone
services taxed under this chapter, if the gross proceeds of sales
subject to tax under this chapter do not fairly represent the extent of
the taxpayer's incone attributable to this state. The rules shall be,
so far as feasible, consistent with the nethods of apportionnent
contained in this section and shall require the consideration of those
facts, circunstances, and apportionnent factors as will result in an
equitable and constitutionally perm ssible division of the services.
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Sec. 3. RCW82.04.190 and 2004 c 174 s 4 and 2004 ¢ 2 s 8 are each
reenacted and anended to read as foll ows:

"Consuner" means the foll ow ng:

(1) Any person who purchases, acquires, owns, holds, or uses any
article of tangible personal property irrespective of the nature of the
person's business and including, anong others, wthout limting the
scope hereof, persons who install, repair, clean, alter, 1inprove,
construct, or decorate real or personal property of or for consuners
other than for the purpose (a) of resale as tangi ble personal property
in the regular course of business or (b) of incorporating such property
as an ingredient or conponent of real or personal property when
installing, repairing, cleaning, altering, inprinting, inproving,
constructing, or decorating such real or personal property of or for
consuners or (c) of consum ng such property in producing for sale a new
article of tangible personal property or a new substance, of which such
property becones an ingredient or conponent or as a chem cal used in
processi ng, when the primary purpose of such chemcal is to create a
chem cal reaction directly through contact with an ingredient of a new
article being produced for sale or (d) purchases for the purpose of
consum ng the property purchased in producing ferrosilicon which is
subsequently used in producing nagnesium for sale, if the primry
purpose of such property is to create a chemcal reaction directly
t hrough contact with an ingredient of ferrosilicon;

(2)(a) Any person engaged in any business activity taxable under
RCW 82. 04. 290 or 82.04.2908; (b) any person who purchases, acquires, or
uses any tel ephone service as defined in RCW82.04. 065, other than for
resale in the regular course of business; (c) any person who purchases,
acquires, or uses any service defined in RCW 82.04.050(2)(a) or any
anusenent and recreation service defined in RCW82.04.050(3)(a), other
than for resale in the regular course of business; ((and)) (d) any
person who is an end user of software; and (e) any person who
purchases, acquires, or uses staffing services to performany service
defined as a retail sale in RCW82.04. 050;

(3) Any person engaged in the business of contracting for the
buil ding, repairing or inproving of any street, place, road, highway,
easenent, right of way, mass public transportation term nal or parking
facility, bridge, tunnel, or trestle which is owed by a nunicipal
corporation or political subdivision of the state of WAshi ngton or by
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the United States and which is used or to be used primarily for foot or
vehi cular traffic including nmass transportation vehicles of any kind as
defined in RCW82.04.280, in respect to tangi bl e personal property when
such person incorporates such property as an ingredi ent or conponent of
such publicly owned street, place, road, highway, easenent, right of
way, mass public transportation term nal or parking facility, bridge,
tunnel, or trestle by installing, placing or spreading the property in
or upon the right of way of such street, place, road, highway,
easenent, bridge, tunnel, or trestle or in or upon the site of such
mass public transportation termnal or parking facility;

(4) Any person who is an owner, |essee or has the right of
possession to or an easenent in real property which is being
constructed, repaired, decorated, inproved, or otherwise altered by a
person engaged in business, excluding only (a) municipal corporations
or political subdivisions of the state in respect to | abor and services
rendered to their real property which is used or held for public road
purposes, and (b) the United States, instrunentalities thereof, and
county and city housing authorities created pursuant to chapter 35.82
RCWin respect to | abor and services rendered to their real property.
Not hing contained in this or any other subsection of this definition
shal |l be construed to nodify any other definition of "consuner"”;

(5 Any person who is an owner, |essee, or has the right of
possession to personal property which is being constructed, repaired,
i nproved, cleaned, inprinted, or otherwi se altered by a person engaged
i n busi ness;

(6) Any person engaged in the business of constructing, repairing,
decorating, or inproving new or existing buildings or other structures
under, upon, or above real property of or for the United States, any
instrunmentality thereof, or a county or city housing authority created
pursuant to chapter 35.82 RCW including the installing or attaching of
any article of tangi ble personal property therein or thereto, whether
or not such personal property becones a part of the realty by virtue of
installation; also, any person engaged in the business of clearing |and
and noving earth of or for the United States, any instrunentality
thereof, or a county or city housing authority created pursuant to
chapter 35.82 RCW Any such person shall be a consunmer within the
meani ng of this subsection in respect to tangible personal property
incorporated into, installed in, or attached to such building or other
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structure by such person, except that consunmer does not include any
person engaged in the business of constructing, repairing, decorating,
or inproving new or existing buildings or other structures under, upon,
or above real property of or for the United States, or any
instrunmentality thereof, if the investnent project would qualify for
sal es and use tax deferral under chapter 82.63 RCWif undertaken by a
private entity;

(7) Any person who is a lessor of machinery and equi pnent, the
rental of which is exenpt fromthe tax inposed by RCW 82.08. 020 under
RCW 82.08. 02565, with respect to the sale of or charge made for
tangi bl e personal property consuned in respect to repairing the
machi nery and equi pnent, if the tangi bl e personal property has a useful
life of less than one year. Not hi ng contained in this or any other
subsection of this section shall be construed to nodify any other
definition of "consumer"; and

(8) Any person engaged in the business of cleaning up for the
United States, or its instrunentalities, radioactive waste and ot her
byproducts of weapons production and nucl ear research and devel opnent.

Sec. 4. RCW82.04.290 and 2004 c 174 s 2 are each anended to read
as follows:

(1) Upon every person engaging within this state in the business of
providing international investnent nmanagenent services, as to such
persons, the anmount of tax with respect to such business shall be equal
to the gross inconme or gross proceeds of sales of the business
multiplied by a rate of 0.275 percent.

(2) Upon every person engaging within this state in any business
activity other than ((er—n—addition—to—thoese—enurerated—+n—RCON

and—8204-2908—and)) an activity taxed explicitly under another

section in this chapter or subsection (1) of this section; as to such
persons the amobunt of tax on account of such activities shall be equal
to the gross incone of the business multiplied by the rate of 1.5
percent .

(3) Subsection (2) of this section includes, anong others, and
without limting the scope hereof (whether or not title to materials
used in the performance of such business passes to another by
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accessi on, confusion or other than by outright sale), persons engaged
in the business of rendering any type of service which does not
constitute a "sale at retail"” or a "sale at wholesale.” The value of
advertising, denonstration, and pronotional supplies and naterials
furnished to an agent by his principal or supplier to be used for
informational, educational and pronotional purposes shall not be
considered a part of the agent's renmuneration or conmm ssion and shal
not be subject to taxation under this section.

Sec. 5. RCW 82.08.054 and 2003 c 168 s 210 are each anended to
read as foll ows:

Sellers, or buyers remtting tax directly to the departnent, shal
conpute the tax due under this chapter and chapters 82.12 and 82. 14 RCW
by carrying the conputation to the third decimal place and rounding to
a whole cent using a nethod that rounds up to the next cent whenever
the third decimal place is greater than four. Sellers may elect to
conpute the tax due on a transaction on an item or an invoice basis.
This rounding rule shall be applied to the aggregated state and | ocal
t axes.

NEW SECTION. Sec. 6. A new section is added to chapter 82.08 RCW
to read as foll ows:

Persons providing staffing services as defined in section 1 of this
act are not liable to collect and remt the retail sales tax to the
departnment when performng services that are defined as a retail sale.
The consuner of such staffing services shall be required to remt the
sales tax on the sale of or charges for the staffing services directly
to the departnent.

Sec. 7. RCW 82.08.050 and 2003 c 168 s 203, 2003 c¢c 76 s 3, and
2003 ¢ 53 s 400 are each reenacted and anended to read as fol |l ows:

(1) Except as provided in section 6 of this act, the tax hereby
i nposed shall be paid by the buyer to the seller, and each seller shall
collect fromthe buyer the full anmount of the tax payable in respect to
each taxable sale in accordance with the schedule of collections
adopt ed by the departnent pursuant to the provisions of RCW82.08. 060.

(2) The tax required by this chapter, to be collected by the
seller, shall be deened to be held in trust by the seller until paid to
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the departnent, and any seller who appropriates or converts the tax
collected to his or her own use or to any use other than the paynent of
the tax to the extent that the noney required to be collected is not
avai l abl e for paynent on the due date as prescribed in this chapter is
guilty of a gross m sdeneanor

(3) In case any seller fails to collect the tax herein inposed or,
having collected the tax, fails to pay it to the departnent in the
manner prescribed by this chapter, whether such failure is the result
of his or her own acts or the result of acts or conditions beyond his
or her control, he or she shall, neverthel ess, be personally liable to
the state for the anmobunt of the tax, unless the seller has taken from
the buyer a resale certificate under RCW 82.04.470, a copy of a direct
pay permt issued under RCW 82.32.087, information required under the
stream i ned sal es and use tax agreenent, or information required under
rul es adopted by the departnent. Sellers shall not be relieved from
personal liability for the amount of the tax unless they maintain
proper records of exenpt transactions and provide them to the
department when request ed.

(4) The amount of tax, until paid by the buyer to the seller or to
the departnment, shall constitute a debt from the buyer to the seller
and any seller who fails or refuses to collect the tax as required with
intent to violate the provisions of this chapter or to gain sone
advantage or benefit, either direct or indirect, and any buyer who
refuses to pay any tax due wunder this chapter is gquilty of a
m sdeneanor .

(5) The tax required by this chapter to be collected by the seller
shall be stated separately fromthe selling price in any sales invoice

or other instrunent of sale. On all retail sales through vendi ng
machi nes, the tax need not be stated separately fromthe selling price
or collected separately from the buyer. For purposes of determ ning

the tax due fromthe buyer to the seller, or the departnent, and from
the seller to the departnent it shall be conclusively presuned that the
selling price quoted in any price list, sales document, contract or
ot her agreenent between the parties does not include the tax inposed by
this chapter, but if the seller advertises the price as including the
tax or that the seller is paying the tax, the advertised price shal
not be considered the selling price, except in cases where the buyer is
required to pay the tax directly to the departnent.
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(6) Where a buyer has failed to pay to the seller the tax inposed
by this chapter and the seller has not paid the anmount of the tax to
the departnent, the departnent may, in its discretion, proceed directly
agai nst the buyer for collection of the tax, in which case a penalty of
ten percent may be added to the amount of the tax for failure of the
buyer to pay the sane to the seller, regardl ess of when the tax nay be
collected by the departnent; and all of the provisions of chapter 82.32
RCW including those relative to interest and penalties, shall apply in
addition; and, for the sole purpose of applying the various provisions
of chapter 82.32 RCW the twenty-fifth day of the nonth follow ng the
tax period in which the purchase was nmade shall be considered as the
due date of the tax.

(7) Notw thstandi ng subsections (1) through (6) of this section
any person meking sales is not obligated to collect the tax inposed by
this chapter if:

(a) The person's activities in this state, whether conducted
directly or through another person, are limted to:

(i) The storage, dissem nation, or display of adverti sing;

(1i) The taking of orders; or

(ti1) The processing of paynents; and

(b) The activities are conducted electronically via a web site on
a server or other conputer equipnent |ocated in Washington that is not
owned or operated by the person naking sales into this state nor owned
or operated by an affiliated person. "Affiliated persons" has the sane
meani ng as provided in RCW 82.04. 424.

(8) Subsection (7) of this section expires when: (a) The United
States congress grants individual states the authority to inpose sales
and use tax collection duties on renote sellers; or (b) it 1is
determned by a court of conpetent jurisdiction, in a judgnent not
subject to review, that a state can inpose sales and use tax coll ection
duties on renote sellers.

NEW SECTION. Sec. 8. This act applies to staffing services, as
defined in section 1 of this act, rendered on or after April 1, 2005.

NEW SECTION. Sec. 9. This act is necessary for the immediate
preservation of the public peace, health, or safety, or support of the
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state governnent and its existing public institutions,
i mredi atel y.
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and t akes effect
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