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SENATE BI LL 5526

St ate of WAshi ngt on 59th Legislature 2005 Regul ar Sessi on
By Senators Oke, Stevens, Roach and Johnson

Read first time 01/27/2005. Referred to Committee on Governnent
Operations & El ections.

AN ACT Relating to provisional ballots; anmending RCW 29A. 04. 008,
29A. 08. 625, 29A. 08. 820, 29A. 08.830, 29A.40.050, 29A. 40.140, 29A. 44. 330,
and 29A. 44. 340; adding a new chapter to Title 29A RCW and recodifying
RCW 29A. 40. 050.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW 29A.04.008 and 2004 c 271 s 102 are each amended to
read as foll ows:

As used in this title:

(1) "Ballot" neans, as the context inplies, either:

(a) The issues and offices to be voted upon in a jurisdiction or
portion of a jurisdiction at a particular primary, general election, or
speci al el ection;

(b) A facsimle of the contents of a particular ballot whether
printed on a paper ballot or ballot card or as part of a voting nachi ne
or voting device;

(c) A physical or electronic record of the choices of an individual
voter in a particular primary, general election, or special election;
or
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(d) The physical docunent on which the voter's choices are to be
recor ded;

(2) "Paper ballot" nmeans a piece of paper on which the ballot for
a particular election or primary has been printed, on which a voter may
record his or her choices for any candidate or for or against any
measure, and that is to be tabul ated manual | y;

(3) "Ballot card" neans any type of card or piece of paper of any
size on which a voter may record his or her choices for any candi date
and for or against any neasure and that is to be tabulated on a vote
tallying system

(4) "Sanmple ballot" neans a printed facsimle of all the issues and
offices on the ballot in a jurisdiction and is intended to give voters
notice of the issues, offices, and candidates that are to be voted on
at a particular primary, general election, or special election;

(5) "Provisional ballot" neans a ballot issued to a voter at the
pol ling place on election day by the precinct election board, for one
of the foll ow ng reasons:

(a) The voter's nanme does not appear in the poll book for the
precinct at which the voter appears and who therefore cannot be
verified as a reqgistered voter;

(b) There is an indication in the poll book that ((the—veter—has
regquested)) an absentee ball ot ((—but—the—voter—wshesto—vote—-at—the
potHHng—place)) has been issued;

(c) There is a question on the part of the voter concerning the
i ssues or candidates on which the voter is qualified to vote;

(6) "Party ballot" neans a primary election ballot specific to a
particular major political party that lists all partisan offices to be
voted on at that primary, and the candidates for those offices who
affiliate with that same major political party;

(7) "Nonpartisan ballot" nmeans a primary election ballot that lists
all nonpartisan races and ballot neasures to be voted on at that
primry.

Sec. 2. RCW 29A.08.625 and 2003 ¢ 111 s 240 are each anmended to
read as foll ows:

(1) A voter whose registration has been made inactive under this
chapter and who offers to vote at an ensuing election before two
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federal elections have been held nust be allowed to vote a regular
bal | ot and the voter's registration restored to active status.

(2) A voter whose registration has been properly cancel ed under
this chapter shall vote a provisional ballot. The voter shall mark the
provisional ballot in secrecy, the ballot placed in a security
envel ope, the security envelope placed in a provisional ballot
envel ope, and the reasons for the use of the provisional ballot noted.

(3) Upon receipt of such a voted provisional ballot the auditor

shal | investigate the circunstances surrounding the original
cancel | ati on. If he or she determnes that the cancellation was in
error, the voter's registration nust be imedi ately reinstated, and the
voter's provisional ballot nmust be counted. If the origina

cancellation was not in error, the voter nust be afforded the
opportunity to reregister at his or her correct address, and the
voter's provisional ballot nust not be counted.

(4) The nanes and addresses of provisional voters is not a matter
of public record, and no one other than an election officer nay contact

an individual provisional voter. The election officer shall contact
the voter via first class mail within forty-eight hours of discovery
and shall informthe voter of rel evant deadli nes.

Sec. 3. RCW 29A.08.820 and 2003 ¢ 111 s 254 are each anmended to
read as foll ows:

When the right of a person has been chal |l enged under RCW 29A. 08. 810
or 29A.08.830(2), the challenged person shall be permtted to vote a
provi sional ballot, which shall be placed in a seal ed envel ope separate
fromother voted ballots. In precincts where voting machi nes are used,
any person whose right to vote is challenged under RCW 29A. 08. 810 or
29A.08.830(2) shall be furnished a provisional paper ballot, which
shall be placed in a seal ed envel ope after being marked. Included with
the ((ehallenged)) provisional ballot shall be (1) an affidavit filed
under RCW 29A. 08. 830 chal l enging the person's right to vote or (2) an
affidavit signed by the precinct election officer and any third party
involved in the officer's challenge and stating the reasons the voter
i s being challenged. The seal ed provisional ballots ((ef—ehallenged
voters)) shall be transmtted at the close of the election to the
canvassi ng board or other authority charged by law with canvassing the
returns of the particular primary or election. The county auditor

p. 3 SB 5526



©O© 00 N O Ol WDN P

N NNNNNNRRRPRRRRRRRR
o O A W NP O OO0 ~NOO” OO A WDN PR O

27
28
29
30
31
32
33
34
35
36
37

shall notify the challenger and the challenged voter, by certified
mai |, of the tinme and place at which the county canvassi ng board wl|
meet to rule on ((ehallenged)) provisional ballots. |[If the challenge
is made by a precinct election officer under RCW 29A 08.810, the
of ficer nmust appear in person before the board unless he or she has
received witten authorization fromthe canvassing board to submt an
affidavit supporting the chall enge. If the challenging officer has
based his or her challenge upon evidence provided by a third party,
that third party nust appear with the challenging officer before the
canvassi ng board, unless he or she has received witten authorization
from the canvassing board to submt an affidavit supporting the
chal | enge. If the challenge is filed under RCW 29A 08.830, the
chal | enger nust either appear in person before the board or submt an
affidavit supporting the challenge. The challenging party nmust prove
to the canvassing board by clear and convincing evidence that the
chal l enged voter's registration is inproper. |If the challenging party
fails to neet this burden, the ((ehallenged)) provisional ballot shal
be accepted as valid and counted. The canvassing board shall give the
chal | enged voter the opportunity to present testinony, either in person
or by affidavit, and evidence to the canvassing board before making
their determ nation. Al ((ehallenged)) provisional ballots nust be
determined no later than the time of canvassing for the particul ar
primary or election. The decision of the canvassing board or other
authority charged by law wth canvassing the returns shall be final
Chal | enges of absentee ballots shall be determ ned according to RCW
29A. 40. 140.

Sec. 4. RCW 29A.08.830 and 2003 ¢ 111 s 255 are each amended to
read as foll ows:

(1) Any registered voter may request that the registration of
anot her voter be canceled if he or she believes that the voter does not
nmeet the requirements of Article VI, section 1 of the state
Constitution or that voter no |longer maintains a | egal voting residence
at the address shown on his or her registration record. The chall enger
shall file with the county auditor a signed affidavit subject to the
penalties of perjury, to the effect that to his or her personal
know edge and belief another registered voter does not actually reside
at the address as given on his or her registration record or is
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otherwi se not a qualified voter and that the voter in question is not
protected by the provisions of Article VI, section 4, of the
Constitution of the state of Washington. The person filing the
chall enge must furnish the address at which the challenged voter
actual ly resides.

(2) Any such challenge of a voter's registration and right to vote
made less than thirty days before a primary or election, special or
general, shall be admnistered under RCW 29A 08.820. The county
auditor shall notify the challenged voter and the precinct election
officers in the voter's precinct that a challenge has been filed,
provide the nane of the challenger, and instruct both the precinct
el ection officers and the voter that, in the event the chall enged voter
desires to vote at the ensuing primary or election, a ((ehatlenged))
provi sional ballot will be provided. The voter shall al so be inforned
that the status of his or her registration and the disposition of any
((ehaltenged)) provisional ballot will be determned by the county
canvassing board in the nmanner provided by RCW 29A. 08.820. If the
chal | enged voter does not vote at the ensuing primary or election, the
chal  enge shall be processed in the sane manner as chall enges nade nore
than thirty days prior to the primary or el ection under RCW 29A. 08. 840.

NEW SECTION. Sec. 5. (1) Provisional or questionable ballots nust
not be tallied until the validity of the ballot or the voter has been
confirmed and, if so, the ballots will be processed in simlar manner
to absentee ballots. A provisional ballot is issued to a person
seeking to vote in a polling place under the follow ng circunstances:

(a) The nane of the voter does not appear in the poll book and:

(i) The voter's registration was cancel ed but the voter questions
the validity of the cancellation;

(i1) The status of the voter's registration cannot be determ ned at
that tinme; or

(iii1) The voter is registered and assigned to another polling place
or jurisdiction;

(b) The voter's nane is in the poll book but there is an indication
that the voter was issued an absentee ballot, and the voter w shes to
vote at the polls; or

(c) Oher circunstances as determned by the precinct election
of ficial.
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(2) The precinct election official shall issue a provisional ballot
outer envelope and a security envelope to the voter eligible for a
provi sional ballot. The voter shall vote the ballot in secrecy and,
when done, place the ballot in the security envel ope, then place the
security envelope with the ballot in it in the provisional ballot outer
envel ope and return it to the precinct election official. The precinct
election official shall ensure that the required information is
conpl eted on the outside of the outer envel ope and have the voter sign
it in the appropriate space, and place it in a secure container
designated for provisional ballots only.

(3) When the provisional ballot, including provisional ballots from
other counties or states, are received in the elections center, the
ci rcunst ances surroundi ng the provisional ballot nust be investigated
before certification of the primary or election. A provisional ballot
cannot be tallied if the registered voter did not sign either the pol
book or the provisional ballot envel ope.

(4) Wen it is determned that the ballot is to be counted, the
bal l ot must be processed in a manner simlar to an absentee ball ot
except the provisional ballot outer envelopes nust be retained
separately from the absentee ballot return envel opes. The manual
i nspection of the ballots as required in WAC 434-261-070 or its
successor nust also be carried out.

NEWSECTION. Sec. 6. At a mninum the following information wll
be required to be printed on the outer provisional ballot envel ope:

(1) An oath for the voter to sign, as required by the Hel p Anerica
Vote Act, which nmust be included in substantially the follow ng form

"I affirmthat | ama registered voter in the jurisdiction in which
| am appearing and in which | wish to vote; and that | ameligible to
vote in this election.”;

(2) Name and signature of voter (must be the sanme as on the oath);

(3) Voter's registered address both present and forner, if
appl i cabl e;

(4) Voter's date of birth;

(5) Reason for the provisional ballot;

(6) Precinct and polling place at which voter has voted;

(7) Sufficient space to |ist disposition of the ballot after review
by the county auditor.
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No provisional ballot nay be rejected for lack of the information
described in this section as long as the voter provides a valid
signature and sufficient information to determne eligibility.

NEW SECTION. Sec. 7. (1) Upon receipt of the provisional ballot,
including provisional ballots from other counties or states, the
audi tor nust investigate the circunstances surrounding the provisional
bal | ot before certification of the primary or election. A provisional
bal | ot cannot be counted if the registered voter did not sign either
the poll book or the provisional ballot envel ope.

(a) If there is no record of the voter ever having been registered,
the voter nust be offered the opportunity to register and the
provi sional ballot for the current election will not be counted.

(b) If the voter was previously registered and | ater cancel ed and
the auditor determ nes that the cancellation was in error, the voter's
registration will be inmmediately restored and the provisional ballot
count ed.

(c) If the auditor determnes that the cancellation was not in
error, the voter nust be given the opportunity to reregister at the
voter's correct address, and the provisional ballot for the current
el ection will not be counted.

(2) If the voter is a registered voter but has voted a ballot other
than the one that the voter would have received at his or her
designated polling place, the auditor nust ensure that only those votes
for the positions or neasures for which the voter was eligible to vote
are counted, which may require coordination with other county auditors.

(3) If the voter is a registered voter in another county or state,
the auditor shall forward the ballot and a correspondi ng voter guide,
or other nmeans by which the ballot can be interpreted including
rotation if applicable, within five business days after election day to
the supervisor of elections for the county for which the voter is

resi dent. If the provisional ballot envelope is not signed by the
voter, a copy of the poll book page nust be included. If the county is
not known, it shall be forwarded to the secretary of state, or

counterpart, for the state in which the voter is resident.
(4) If the auditor finds that an absentee voter who voted a
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provi sional ballot at the polls has also voted an absentee ballot in
that primary or election, the provisional ballot will not be counted.
(5) The auditor shall prepare a tally displaying the nunber of
provi sional ballots received, the nunber found valid and counted, the
nunber rejected and not counted, and the reason for not counting the
ballots, as part of the canvassing process and presented to the
canvassi ng board before the certification of the primary or el ection.

NEW SECTION. Sec. 8. \Wwen the disposition of the provisional
ball ot determnes that the provisional ballot is to be counted, the
provisional ballot shall be processed in a manner simlar to an
absentee ballot as provided in chapters 29A 40 and 29A 60 RCW except
the outer provisional ballot envel opes nust be retained separately from
the absentee ballot return envel opes. The manual inspection of the
ballots as required in WAC 434-261-070 or its successor nust also be
carried out.

NEW SECTION. Sec. 9. The secretary of state shall establish a
free access system (such as a toll-free tel ephone nunber or an Internet
web site) that any individual who casts a provisional ballot may access
to discover whether the vote of that individual was counted, and, if
the vote was not counted, the reason why the vote was not counted. The
secretary of state shall establish and nmaintain reasonabl e procedures
necessary to protect the security, confidentiality, and integrity of
personal information collected, stored, or otherw se used by the free
access system established under this section. Access to information
about an individual provisional ballot nmust be restricted to the
i ndi vi dual who cast the ballot.

Sec. 10. RCW 29A 40.050 and 2003 ¢ 111 s 1005 are each anended to
read as foll ows:

(1) As provided in this section, county auditors shall provide
speci al ((absentee)) provisional ballots to be used for state prinmary
or state general elections. An auditor shall provide a special
((absentee)) provisional ballot only to a registered voter who
conpl etes an application stating that she or he wll be unable to vote
and return ((a—+egutar)) an absentee ballot by normal mail delivery
within the period provided for ((regwtlar)) absentee ballots.
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The application for a special ((absentee)) provisional ballot may
not be filed earlier than ninety days before the applicable state
primary or general election. The special ((absentee)) provisiona
ballot wll Iist the offices and neasures, if known, scheduled to
appear on the state primary or general election ballot. The voter may
use the special ((absentee)) provisional ballot to wite in the nane of
any eligible candidate for each office and vote on any neasure.

(2) Wth any special ((absentee)) provisional ballot issued under
this section, the county auditor shall include a listing of any
candi dates who have filed before the tinme of the application for
offices that wll appear on the ballot at that primary or el ection and
a list of any issues that have been referred to the ballot before the
time of the application.

(3) Wite-in votes on special ((absentee)) provisional ballots nust
be counted in the same manner provided by |aw for the counting of other
wite-in votes. The county auditor shall process and canvass the
speci al ((absentee)) provisional ballots provided under this section in
the same manner as ((ether)) absentee ballots under ((+hts)) chapters
29A. 40 and ((ehapter)) 29A 60 RCW

(4) A voter who requests a special ((absentee)) provisional ball ot
under this section may also request an absentee ballot under RCW
29A. 40. 020(4) . If the ((+egwlar)) absentee ballot is properly voted
and returned, the special ((absentee)) provisional ballot is void, and
the county auditor shall reject it in whole when special ((absentee))
provi sional ballots are canvassed.

NEW SECTION. Sec. 11. In addition to the material required by RCW
29A.40. 091, -each county auditor shall include wth any special
provi sional ballot mailed the follow ng information:

(1) Instructions for voting the ballot;

(2) Instructions for correcting a spoiled ballot;

(3) The fact that political party designation should be included
with all wite-ins for partisan office;

(4) Alisting of all offices and neasures that will appear upon the
ballot, together wth a listing of all persons who have filed for
of fice or who have indicated their intention to file for office;

(5) A copy of any applicable voters' guide available at that tineg;
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(6) The fact that the voter nmay vote for as many or as few offices
or neasures as he or she desires;

(7) The fact that the voter is entitled to request, and
subsequently vote a regular absentee ballot, and that if the regular
absentee is received during the tine period provided by law for the
canvassing of absentee ballots it will be tabulated and the speci al
provi sional ballot will be voided.

NEW SECTION. Sec. 12. No special provisional ballot may be
provided earlier than ninety days before a primary or election. An
application received by a county auditor nore than ninety days before
a primary or general election may be either returned to the applicant
with the explanation that the request is prenmature or may be held by
the auditor until the appropriate tinme and then processed.

Sec. 13. RCW 29A 40.140 and 2003 ¢ 111 s 1014 are each anended to
read as foll ows:

The qualifications of any absentee voter may be chall enged at the
time the signature on the return envelope is verified and the ballot is
processed by the canvassing board. The board has the authority to
determine the legality of any absentee ballot challenged under this
section. Challenged ballots nust be handl ed in accordance with chapter
((29A—08)) . . . RCW(sections 5 through 12 of this act).

Sec. 14. RCW 29A 44.330 and 2003 ¢ 111 s 1131 are each anended to
read as foll ows:

The programed nenory pack for each poll-site ballot counting
device nust be sealed into the device during final preparation and
| ogi c and accuracy testing. Except in the case of a device breakdown,
the nmenory pack nmust renmain sealed in the device until after the polls
have closed and all reports and telephonic or electronic transfer of
results are conpleted. After all reporting is conplete the precinct
el ection officers responsible for transferring the sealed voted ballots
under RCW 29A. 60. 110 shall ensure that the nmenory pack is returned to
the elections departnent. If the entire poll-site ballot counting
device is returned, the nenory pack nust remain sealed in the device.
If the poll-site ballot counting device is to remain at the polling
pl ace, the precinct election officer shall break the seal on the device
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and renove the nenory pack and seal and return it along wth the
irregularly voted ballots and ((speetal)) provisional ballots to the
el ections departnent on el ection day.

Sec. 15. RCW 29A 44.340 and 2003 c 111 s 1132 are each anended to
read as foll ows:

Each poll-site ballot counting device nmust be programred to return
all blank ballots and overvoted ballots to the voter for private
reexam nati on. The election officer shall take whatever steps are
necessary to ensure that the secrecy of the ballot is maintained. The
precinct election officer shall provide information and instruction on
how to properly mark the ballot. The voter may remark the origina
ball ot, may request a new ball ot under RCW 29A. 44.040, or may choose to
conplete a ((speetal)) provisional ballot envelope and return the
ball ot as a ((speetal)) provisional ballot.

NEW SECTION. Sec. 16. (1) Sections 5 through 9, 11, and 12 of
this act constitute a new chapter in Title 29A RCW to be captioned
"Provisional ballots.”

(2) RCW 29A. 40.050, as anended by section 10 of this act, is
recodified as a section in the new chapter created in subsection (1) of
this section.

--- END ---
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