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SENATE BI LL 5920

St ate of WAshi ngt on 59th Legislature 2005 Regul ar Sessi on
By Senators Esser, Pflug, Shin and Rasnussen

Read first tinme 02/14/2005. Referred to Conmttee on Internationa
Trade & Econom c Devel opnent.

AN ACT Relating to regulatory flexibility; anmendi ng RCW 19. 85. 011,
19. 85. 020, 19.85.025, 19.85.030, 19.85.061, and 34.05.320; adding new
sections to chapter 19.85 RCW creating a new section; and repealing
RCW 19. 85. 040 and 19. 85. 050.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW19.85.011 and 1994 c 249 s 9 are each anended to read
as follows:

The legislature finds that:

(1) A vibrant and growing small business sector is critical to
creating jobs in a dynam c econony;

(2) Administrative rules adopted by state agencies can have a
di sproportionate inpact on the state's small businesses because of the
size of those businesses((-
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and—threatens—the—very—ex-stence—ol—sone—smaH—businesses) )

(3) Fundanental changes needed in the requlatory and enforcenent
culture of state agencies to nmke them nore responsive to snnll
busi ness can be made wi thout conpronm sing the statutory m ssions of the

agenci es;
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(4) When adopting rules to protect the health, safety, and economc
welfare of this state, state agencies shall seek to achieve statutory
goals as effectively and efficiently as possible wthout inposing
unnecessary burdens on snmall enployers;

(5) Uniform requlatory and reporting requirenents inpose
unnecessary and di sproportionately burdensone demands, including | egal,
accounting, and consulting costs, upon snmall businesses with limted
resour ces;

(6) The failure to recognize differences in the scale and resources
of reqgulated businesses adversely affects conpetition in the
mar ket pl ace, di scourages innovation, and restricts inprovenents in
productivity;

(7) Unnecessary rules create entry barriers in many industries and
di scourage potential entrepreneurs fromintroducing beneficial products
and processes;

(8) The practice of treating all regul ated busi nesses as equi val ent
leads to inefficient use of requlatory agency resources, enforcenent
problens, and actions inconsistent with the legislative intent of
health, safety, environnental, and econonmic welfare |eqgislation;

(9) Alternative requlatory approaches that do not conflict with the
stated objective of applicable statutes are available to mnin ze the
significant econom c inpact of requlations on small businesses; and

(10) The process by which state rules are devel oped and adopted
must be reforned to require agencies to solicit the ideas and comments
of small businesses, to examne the inpact of proposed and existing
requl ations on these businesses, and to review the continued need for
exi sting requl ations.

The legislature therefore enacts the Small Business Regulatory
((Fat+ness)) Flexibility Act wth the intent of reducing the
di sproportionate inpact of state admnistrative rules on snall
busi ness.

Sec. 2. RCW19.85.020 and 2003 ¢ 166 s 1 are each anended to read
as follows:

Unl ess the context clearly indicates otherwise, the definitions in
this section apply through this chapter.

(1) "Small business" neans ((anry—business—entity—+neluding—a—sole
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has—H+Hty—or—Fewer—enployees)) a commercial retail service, industry

entity, or nonprofit corporation, including its affiliates, that:

(a) Is, if a comrercial retail service or industry service,
i ndependently owned and operated; and

(b) Enploys fewer than one hundred full-tine enpl oyees or has gross
annual sales or program service revenues of less than five mllion
doll ars.

(2) "Small business econom c inpact statenent” neans a statenent
nmeeting the requirenents of RCW ( (21985040 preparedbya stateageney
purstant—te—REA ) 19. 85. 030.

(3) "Industry" neans all of the businesses in this state in any one
four-digit standard industrial classification as published by the
United States departnent of commerce. However, if the use of a four-
digit standard industrial classification would result in the rel ease of
data that would violate state confidentiality |aws, "industry" neans
all businesses in a three-digit standard industrial classification.

Sec. 3. RCW 19.85.025 and 1997 c 409 s 212 are each anended to
read as foll ows:

(1) Unless an agency receives a witten objection to the expedited
repeal of a rule, this chapter does not apply to a rule proposed for
expedi ted repeal pursuant to RCW ((34-05-354)) 34.05.353. If an agency
receives a witten objection to expedited repeal of the rule, this
chapter applies to the rul e-nmaki ng proceedi ng.

(2) This chapter does not apply to a rule proposed for expedited
adoption under RCW ( (340652301 —threugh—{8))) 34.05.353, unless a
witten objectionis tinely filed with the agency and the objection is
not w t hdrawn.

(3) This chapter does not apply to the adoption of a rule described
in RCW 34. 05. 310(4) .

(4) An agency is not required to prepare a separate small business
econom ¢ inpact statement ((urder—ROW-19-85-040)) if it prepared an
anal ysis under RCW 34.05.328 that neets the requirenents of a smal
busi ness econom c i npact statenent, and if the agency reduced the costs
i nposed by the rule on small business to the extent required by RCW
19.85.030(3). The portion of the analysis that neets the requirenents
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of RCW ((49-85-040)) 19.85.030 shall be filed with the code reviser and
provided to any person requesting it in lieu of a separate snal
busi ness econom ¢ i npact statenent.

Sec. 4. RCW19.85.030 and 2000 ¢ 171 s 60 are each anmended to read

as foll ows:
(1) ((+tn—the—-adoption—ol—arule—under—chapter—34-05-ROW —an—agenecy
hall Ll busi .. : » Y

£2))) Before an agency submits to the joint admnistrative rules
review commttee for review a rule that nay have a significant adverse
inpact on small businesses, the agency, if directed by the snall
busi ness requlatory review comrttee, shall prepare:

(a) An econom c inpact statenent that includes the foll ow ng:

(i) An identification and estinmate of the nunber of smal
busi nesses subject to the proposed rule;

(i) The proj ected reporting, r ecor dkeepi ng, and ot her
adm nistrative costs required for conpliance wth the proposed
requlation, including the type of professional skills necessary for
preparation of the report or record;

(iii) A statenment of the econom c inpact on small businesses; and

(iv) A description of less intrusive or less costly alternative
net hods of achi eving the purpose of the proposed rule;
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(b) A requlatory flexibility analysis in which the agency, where
consistent with health, safety, and environnental and econom c wel fare,
shall consider using requlatory nethods that acconplish the objectives
of applicable statutes while mnimzing a significant adverse inpact on
smal | busi nesses.

(2) The agency shall consider, without |limtation, each of the
follow ng nethods of reducing the inpact of the proposed rule on small
busi nesses:

(a) Establishnment of Iess stringent conpliance or reporting
requirenents for small businesses;

(b) Establishnment of less stringent schedules or deadlines for
conpliance or reporting requirenents for snmall businesses;

(c) Consolidation or sinplification of conpliance or reporting
requirenents for small businesses;

(d) Establishnment of performance standards for snmall businesses to
repl ace design or operational standards required in the proposed rule;
and

(e) Exenption of snmall businesses from all or a part of the
requi renents contained in the proposed rule.

(3) Based upon the extent of disproportionate inpact on small
business identified in the statenent ((prepared—under—ROAM19-85-040)),
the agency shall, where legal and feasible in neeting the stated
obj ectives of the statutes upon which the rule is based, reduce the
costs inposed by the rule on snall businesses. Methods to reduce the
costs on snmall businesses may incl ude:

(a) Reducing, nodifying, or elimnating substantive regulatory
requirenents;

(b) Sinplifying, reducing, or elimnating recordkeeping and
reporting requirenents;

(c) Reducing the frequency of inspections;

(d) Del ayi ng conpliance tinetables;

(e) Reducing or nodifying fine schedul es for nonconpliance; or

(f) Any other mtigation techniques.

NEW SECTION. Sec. 5. A new section is added to chapter 19.85 RCW
to read as foll ows:

A small business that is adversely inpacted or aggrieved in
connection with the adoption of a rule is entitled to judicial review
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busi ness may seek that review during the period beginning on the date
of final agency action.

NEW SECTION. Sec. 6. A new section is added to chapter 19.85 RCW
to read as foll ows:

(1) Wthin five years of the effective date of this act, each
agency shall review all agency rules existing at the tinme of the
effective date of this act to deternm ne whether to continue the rules
W t hout change or anend or repeal themto m nimze econom c inpact of
the rules on small businesses in a manner consistent with the stated
obj ective of applicable statutes. |If the head of the agency determ nes
that conpletion of the review of existing rules is not feasible by the
established date, the agency shall publish in the state register a
statenment certifying that determ nation.

(2) Rules that take effect on or after the effective date of this
act nust be reviewed within five years of the publication of the final
rule in the state register and every five years after that to ensure
that they mnimze economc inpact on small businesses in a manner
consistent with the stated objectives of applicable statutes.

(3) Inreviewing rules to mnimze their econom c inpact on snall
busi nesses, the agency shall consider the:

(a) Continued need for the rule;

(b) Nature of conplaints or comments received concerning the rule
fromthe public

(c) Complexity of the rule;

(d) Extent to which the rule overlaps, duplicates, or conflicts
with other federal, state, and |ocal governnental rules; and

(e) Length of tine since the rule has been eval uated or the degree
to which technol ogy, econom c conditions, or other factors have changed
in the area affected by the rule.

NEW SECTION. Sec. 7. A new section is added to chapter 19.85 RCW
to read as foll ows:

(1) The small business regulatory review conmttee is established
within the departnent of conmmunity, trade, and econom c devel opnent.
For purposes of this chapter, "commttee" is the small business
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regulatory review commttee and "departnent" is the departnent of
community, trade, and econom c devel opnent.

(2) The duties of the commttee, in determning if a proposed
permanent rule has a significant adverse inpact on small businesses,
are to:

(a) Drect the adopting agency to prepare the regulatory
flexibility analysis described in RCW 19.85.030 no later than the end
of the public coment period that follows the notice of the proposed
rul e as provided i n RCW 34. 05. 320;

(b) Request, at the commttee's discretion, the office of financia
managenent to prepare a final assessnent report of the proposed
permanent rule no later than the end of the public conmment period that
follows the notice of the proposed rule. The commttee may request a
final assessnent report fromthe office of financial nanagenent only in
cases where the commttee determnes that information in addition to
the agency's economic inpact is critical in the comittee's
determ nation that a proposed permanent rule has a significant adverse
i npact on small business. The office of financial nanagenent:

(1) Wthin the review and comment period, shall perform a fina
assessnment report of the rule on small businesses within sixty days of
a request for assessnent by the conmttee, and the adopting agency has
sixty days to conplete a regulatory flexibility analysis; and

(i1) May request additional information from the agency. The
sixty-day final assessnment report deadline nust be tolled until the
tinme that the office of financial managenent receives the requested
addi tional information; and

(c) Submt to the adopting agency, no later than thirty days after
receipt of the regulatory flexibility analysis prepared by the adopting
agency and, if requested by the commttee, after receipt of the final
assessnent report prepared by the office of financial managenent, a
witten statenent advising the agency that a proposed permanent rule
has a significant adverse inpact on snmall business.

(3) This section does not |limt the commttee's ability to petition
a state agency to anend or repeal an existing rule.

(4) Staff support for the commttee nust be provided by the
depart nent. The departnent shall act only as a coordinator for the
commttee, and may not provide | egal counsel for the commttee.
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NEW SECTION. Sec. 8. A new section is added to chapter 19.85 RCW
to read as foll ows:

(1) The conmttee consists of el even nenbers, appointed as foll ows:

(a) Five nmenbers to be appointed by the governor;

(b) Three nenbers to be appointed by the president pro tenpore of
t he senate; and

(c) Three nenbers to be appointed by the speaker of the house of
representatives.

(2) In addition, the chair of the labor, comerce, research and
devel opnent commttee of the senate and the chair of the commerce and
| abor commttee of the house of representatives, or their designees,
shall serve as nonvoting, ex officio nenbers of the conmttee. During
the commttee review process, the director, or a designee, of the
adopting agency shall be avail able at the request of the conmttee for
comment on the proposed rule.

(3) Appointnments to the commttee nust be representative of a
variety of small businesses in this state. All appointed nenbers nust
be either current or former owners or officers of a small business.

(4) The initial appointnents to the commttee nust be made within
sixty days fromthe effective date of this act. The departnent shal
provide the nanme and address of each appointee to the governor, the
president pro tenpore of the senate, the speaker of the house of
representatives, the chair of the senate |abor, comrerce, research and
devel opment conmmttee, and the chair of the commerce and | abor
comm ttee of the house of representatives.

(5) Menbers initially appointed to the commttee shall serve for
terms endi ng Decenber 31, 2006. Thereafter, appointed nenbers shall
serve two-year terns that expire on Decenber 31st of the second year

NEW SECTION. Sec. 9. A new section is added to chapter 19.85 RCW
to read as foll ows:

(1) The governor shall appoint the initial chair of the commttee
from the appointed nenbers for a term ending Decenber 31, 2006, and
shal | appoi nt subsequent chairs of the conmmttee from the appointed
menbers for two-year terns that expire on Decenber 31st of the second
year .

(2) The commttee shall nmeet as determned by its chair.

SB 5920 p. 8
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(3) Amjority of the voting nenbers of the committee constitutes
a quorumto do business. The concurrence of a majority of the nenbers
of the commttee present and voting is necessary for an action of the
commttee to be valid.

(4) An appointed conmttee nenber nmay not serve nore than three
consecutive terns.

NEW SECTION. Sec. 10. A new section is added to chapter 19.85 RCW
to read as foll ows:

(1) For adopted rules, the commttee may file a witten petition
with the agency that has adopted the rules opposing all or part of a
rule that has a significant adverse inpact on small business.

(2) Wthin sixty days after the receipt of the petition, the agency
shall determ ne whether the inpact statenent or the public hearing
addressed the actual and significant inpact on small business or if
conditions justifying the rule have changed. The agency shall submt
a witten response of its determnation to the conmttee within sixty
days after receipt of the petition. |If the agency determ nes that the
petition nmerits the amendnent or repeal of a rule, the agency nmay
initiate proceedings in accordance with the applicable requirenents of
chapter 34.05 RCW the Adm nistrative Procedure Act.

(3) If the agency determ nes that the petition does not nerit the
anendnent or repeal of a rule, the commttee pronptly shall convene a
nmeeting for the purpose of determ ning whether to reconmend that the
agency initiate proceedings to anend or repeal the rule in accordance
with the Adm nistrative Procedure Act. The review nust be based upon
the actual record presented to the agency. The conmmttee shall base
its recommendati on on any of the follow ng reasons:

(a) The actual inpact on small business was not reflected in, or
significantly exceeded, the economc inpact statenent fornulated by the
of fice of financial managenent under section 7(2) of this act;

(b) The actual inpact was not previously considered by the agency
inits econom c inpact statenment fornulated under RCW 19. 85.030(1) (a)
or its reqgulatory flexibility analysis fornulated wunder RCW
19.85.030(1)(b); or

(c) The technol ogy, econom c conditions, or other relevant factors
justifying the purpose for the rules have changed or no | onger exist.
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(4) If the conmttee recommends that an agency initiate rule-nmaking
proceedi ngs for a reason provided in subsection (3) of this section
the commttee shall submt to the speaker of the house of
representatives and the president pro tenpore of the senate an
eval uation report and the agency's response as provided in subsection
(2) of this section. The legislature may take |ater action in response
to the evaluation report and the agency's response as the | egislature
finds appropriate.

NEW SECTION. Sec. 11. A new section is added to chapter 19.85 RCW
to read as foll ows:

(1) Notw t hstandi ng anot her provision of |aw, an agency authorized
to assess admnistrative penalties or admnistrative fines upon a
business my waive or reduce an administrative penalty or
admnistrative fine for a violation of a rule by a small business if
t he:

(a) Small business corrects the violation within thirty days or
| ess after receipt of a notice of violation or citation; or

(b) Violation was the result of an excusable m sunderstandi ng of
the agency's interpretation of a rule.

(2) Subsection (1) of this section does not apply if:

(a) A small business has been notified previously of the violation
of a rule by the agency under subsection (1) of this section and has
been given an opportunity to correct the violation on a previous
occasi on;

(b) A small business fails to exercise good faith in conplying with
the rule;

(c) Aviolation involves willful or crimnal conduct;

(d) Aviolation results in inmmnent or adverse health, safety, or
envi ronnental inpact; or

(e) The penalty or fine is assessed under a federal |aw or rule,
for which a waiver or reduction is not authorized by the federal |aw or
rule.

Sec. 12. RCW 19.85.061 and 1995 ¢ 403 s 404 are each anmended to
read as follows:

Unless so requested by a nmgjority vote of the ((jetnt
adm-nAbstrat+ve+rules)) small business requlatory review commttee under

SB 5920 p. 10
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((REW-19-85-030)) section 7 of this act, an agency is not required to
conply with this chapter when adopting any rule solely for the purpose
of conformty or conpliance, or both, wth federal statute or
regulations. In lieu of the statenent required under ((REAW19-85-030))
section 7 of this act, the agency shall file a statenent citing, with
specificity, the federal statute or regulation with which the rule is
bei ng adopted to conform or conply, and describing the consequences to
the state if the rule is not adopted.

Sec. 13. RCW 34.05.320 and 2004 ¢ 31 s 2 are each anended to read
as follows:

(1) At least twenty days before the rul e-making hearing at which
the agency receives public comment regarding adoption of a rule, the
agency shall cause notice of the hearing to be published in the state
regi ster. The publication constitutes the proposal of a rule. The
notice shall include all of the follow ng:

(a) Atitle, a description of the rule's purpose, and any other
informati on which nay be of assistance in identifying the rule or its
pur pose;

(b) Ctations of the statutory authority for adopting the rule and
the specific statute the rule is intended to inplenent;

(c) A short explanation of the rule, its purpose, and anti ci pated
effects, including in the case of a proposal that would nodify existing
rules, a short description of the changes the proposal woul d nake, and
a statenent of the reasons supporting the proposed action;

(d) The agency personnel, with their office |location and tel ephone
nunber, who are responsible for the drafting, inplenentation, and
enforcenent of the rule;

(e) The nane of the person or organization, whether private,
public, or governnental, proposing the rule;

(f) Agency comrents or recomendations, if any, regarding statutory
| anguage, inplenentation, enforcenent, and fiscal nmatters pertaining to
the rul e;

(g) Whether the rule is necessary as the result of federal |aw or
federal or state court action, and if so, a citation to such |aw or
court deci sion;

(h) When, where, and how persons nmay present their views on the
proposed rul e;

p. 11 SB 5920
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(i) The date on which the agency intends to adopt the rule;

(j) A copy of the small business econom c inpact statenment and the
requlatory flexibility analysis prepared under chapter 19.85 RCW or an
expl anation for why the agency did not prepare the statenent or the
anal ysi s;

(k) A statenent indicating whether RCW 34.05.328 applies to the
rul e adoption; and

(1) I'f RCW34.05. 328 does apply, a statenent indicating that a copy
of the prelimnary cost-benefit anal ysi s descri bed I n RCW
34.05.328(1)(c) is avail able.

(2)(a) Upon filing notice of the proposed rule with the code
reviser, the adopting agency shall have copies of the notice on file
and avail able for public inspection. Except as provided in (b) of this
subsection, the agency shall forward three copies of the notice to the
rules review conmttee.

(b) A pilot of at | east ten agencies, including the departnents of
| abor and industries, fish and wildlife, revenue, ecology, retirenent
systens, and health, shall file the copies required under this
subsection, as well as under RCW 34.05.350 and 34.05.353, with the
rules review committee electronically for a period of four years from
June 10, 2004. The office of regulatory assistance shall negotiate the
details of the pilot anong the agencies, the |egislature, and the code
reviser.

(3) No later than three days after its publication in the state
regi ster, the agency shall cause either a copy of the notice of
proposed rule adoption, or a summary of the information contained on
the notice, to be nailed to each person, city, and county that has nade
a request to the agency for a mailed copy of such notices. An agency
may charge for the actual cost of providing a requesting party nail ed
copi es of these noti ces.

(4) In addition to the notice required by subsections (1) and (2)
of this section, an institution of higher education shall cause the
notice to be published in the canpus or standard newspaper of the
institution at | east seven days before the rul e-maki ng heari ng.

NEW SECTION. Sec. 14. The followng acts or parts of acts are
each repeal ed:

SB 5920 p. 12
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(1) RCW 19.85.040 (Snmall business economc inpact statenent--
Pur pose--Contents) and 1995 c¢ 403 s 403 & 1994 ¢ 249 s 12; and

(2) RCW 19.85.050 (Agency plan for review of business rules--
Scope--Factors applicable to review-Annual list) and 1989 ¢ 175 s 74
& 1982 ¢ 6 s 5.

NEW SECTION. Sec. 15. This act may be known and cited as the
"Smal | Business Regulatory Flexibility Act."

~-- END ---
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