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S-1752. 1

SENATE BI LL 5996

St ate of WAshi ngt on 59th Legislature 2005 Regul ar Sessi on
By Senator Franklin

Read first tine 02/18/2005. Referred to Commttee on Human Services
& Corrections.

AN ACT Relating to visitation rights for nonparents; anendi ng RCW
26.09. 240 and 26.10.160; adding a new section to chapter 26.10 RCW
creating a new section; and declaring an energency.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. The legislature affirns that parents have a
paramount right to raise their mnor children. The | egislature also
recogni zes that this paranount right nust be considered in conjunction
with a mnor child s interest in maintaining the strong enotional bonds
with others that the child has devel oped and relies upon. Therefore,
the legislature intends to establish internally consistent and ri gorous
standards that nust be net for a nonparent to obtain visitation with a
m nor child.

NEW SECTION. Sec. 2. A new section is added to chapter 26.10 RCW
to read as foll ows:

(1) For purposes of this section, the follow ng definitions apply:

(a) "Applicant” neans a nonparent who initiates a proceedi ng under
this statute.
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(b) "Contact" includes all court-ordered arrangenents by which a
nonparent is authorized to interact with a child other than custody,
conservatorship, guardi anship, or joint or shared custody.

(c) "Harni neans that denial of contact results in substantial |oss
and detrinment to the child s physical, psychological, or enotional
wel | -being. The likelihood of harm nust be beyond the normal short-
termdistress a child suffers due to a change in circunstances.

(d) "Nonparent" includes any person not legally recognized as a
parent whether or not related by blood or marri age.
(e) "Parent-like relationship" means a very significant

relationship, including significant financial support provided by the
nonparent for the child' s basic needs during the relationship, between
a nonparent and a child in which the nonparent under t ook
responsibilities and tasks commonly perfornmed by parents and commonly
recogni zed as actions by soneone in a parent-like relationship.
Excluded from this category are baby-sitters or other enployed
caregi vers.

(f) "Substantially interfered" neans to have unreasonably and
greatly dimnished the anount and quality of contact a nonparent has
had with the child. A reasonable reduction in the frequency or |ength
of contact previously enjoyed with the child is not a substanti al
i nterference.

(2) A nonparent may initiate a court proceeding for contact with a
child by filing a verified application to obtain court-ordered contact
when all of the following criteria are satisfied:

(a) The applicant is an individual with a parent-like relationship
with the child. To satisfy this criterion, the applicant nust show
t hat :

(1) Hs or her relationship wwth the child has been parent-like in
nature for a substantial period of tineg;

(ii) A parent or custodian of the child consented to or allowed the
formati on and establishnent of the relationship or the relationship was
formed as a result of the wunavailability or inability of any Iegal
parent to perform caretaking functions; and

(tit) Hs or her relationship with the child is beneficial; and

(b) A parent or custodian has substantially interfered with the
applicant's relationship with the child and the applicant has
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unsuccessfully attenpted to resol ve any di sagreenent with the parent or
cust odi an before going to court.

(3)(a)(i) The court shall treat standing as a threshold issue. The
applicant bears the burden of establishing standing. |If the applicant
does not satisfy this burden, the proceedi ng shall be dism ssed.

(11) Upon a finding that the applicant has standing, the applicant
shall come forward with evidence to show that the child would very
likely suffer harm if contact were not awarded. If the applicant
presents evidence that could allow a reasonable fact finder to concl ude
that the child would very likely suffer harm the burden shifts to the
parent or custodian to present evidence why the decision to refuse
contact is reasonable and in the best interests of the child.

(b) The court shall order contact if it finds that the applicant
has satisfied the burden of showi ng by clear and convincing evidence
t hat :

(1) The child would very likely suffer harm if contact is not
awar ded; and

(i1) The parent's or custodian's denial of contact was unreasonabl e
and not in the child s best interests.

(4) If the court dismsses the proceeding for |ack of standing, the
court shall award reasonable and necessary costs and fees to the
prevailing party unless there is a conpelling reason to do otherw se.
In all other cases, the court nmay award such costs and fees as it deens
appropri ate.

Sec. 3. RCW26.09.240 and 1996 ¢ 177 s 1 are each anended to read
as follows:

((5)) Under section 2 of this act, a person other than a parent
may petition the court for visitation ((w

of—parenttng—plan—proceeding)) only during a pending dissolution or
| egal separation, and prior to the entry of the order establishing the
initial permanent parenting plan under this chapter. ((Apersoen—-other

I . : . . I hi . |

I hil g I I . I hi
ehapter—

o L. : . . e hild | I I
be filed i I . hich tl hild  des.
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Sec. 4. RCW26.10.160 and 2004 c 38 s 13 are each anended to read
as follows:

(1) A parent not granted custody of the child is entitled to
reasonable visitation rights except as provided in subsection (2) of
this section.

(2)(a) Visitation with the child shall be limted if it is found
that the parent seeking visitation has engaged in any of the follow ng
conduct: (i) WIIful abandonnent that continues for an extended period
of time or substantial refusal to perform parenting functions; (ii)
physi cal, sexual, or a pattern of enotional abuse of a child; (iii) a
hi story of acts of domestic violence as defined in RCW 26.50.010(1) or
an assault or sexual assault which causes grievous bodily harmor the
fear of such harm or (iv) the parent has been convicted as an adult of
a sex offense under:

(A) RCWO9OA 44.076 if, because of the difference in age between the
of fender and the victim no rebuttable presunption exists under (d) of
this subsection;

(B) RCWO9A. 44.079 if, because of the difference in age between the
of fender and the victim no rebuttable presunption exists under (d) of
this subsection;

(CO RCWO9A. 44.086 if, because of the difference in age between the
of fender and the victim no rebuttable presunption exists under (d) of
this subsection;
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(D) RCW 9A. 44. 089;

(E) RCW 9A. 44. 093;

(F) RCW 9A. 44. 096;

(G RCWO9A.64.020 (1) or (2) if, because of the difference in age
bet ween the offender and the victim no rebuttable presunption exists
under (d) of this subsection;

(H) Chapter 9.68A RCW

(1) Any predecessor or antecedent statute for the offenses |listed
in (a)(iv)(A) through (H) of this subsection;

(J) Any statute from any other jurisdiction that describes an
of fense anal ogous to the offenses listed in (a)(iv)(A) through (H of
t his subsecti on.

This subsection (2)(a) shall not apply when (c) or (d) of this
subsection applies.

(b) The parent's visitation with the child shall be limted if it
is found that the parent resides with a person who has engaged in any
of the follow ng conduct: (i) Physical, sexual, or a pattern of
enotional abuse of a child; (ii) a history of acts of donestic violence
as defined in RCW 26.50.010(1) or an assault or sexual assault that
causes grievous bodily harm or the fear of such harm or (iii) the
person has been convicted as an adult or as a juvenile has been
adj udi cated of a sex offense under:

(A) RCWO9A 44.076 if, because of the difference in age between the
of fender and the victim no rebuttable presunption exists under (e) of
thi s subsection;

(B) RCWO9A. 44.079 if, because of the difference in age between the
of fender and the victim no rebuttable presunption exists under (e) of
thi s subsection;

(CO RCWO9A. 44.086 if, because of the difference in age between the
of fender and the victim no rebuttable presunption exists under (e) of
thi s subsection;

(D) RCW 9A. 44.089;

(E) RCW 9A. 44.093;

(F) RCW9A. 44.096;

(G RCWO9A.64.020 (1) or (2) if, because of the difference in age
bet ween the offender and the victim no rebuttable presunption exists
under (e) of this subsection;

(H) Chapter 9.68A RCW
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(I') Any predecessor or antecedent statute for the offenses |isted
in (b)(iii)(A) through (H of this subsection;

(J) Any statute from any other jurisdiction that describes an
of fense anal ogous to the offenses listed in (b)(iii)(A through (H) of
this subsecti on.

This subsection (2)(b) shall not apply when (c) or (e) of this
subsection applies.

(c) If a parent has been found to be a sexual predator under
chapter 71.09 RCW or under an analogous statute of any other
jurisdiction, the court shall restrain the parent fromcontact wwth a
child that woul d otherw se be allowed under this chapter. [|f a parent
resides with an adult or a juvenile who has been found to be a sexual
predat or under chapter 71.09 RCWor under an anal ogous statute of any
other jurisdiction, the court shall restrain the parent from contact
with the parent's child except contact that occurs outside that
person's presence.

(d) There is a rebuttable presunption that a parent who has been
convicted as an adult of a sex offense listed in (d)(i) through (ix) of
this subsection poses a present danger to a child. Unless the parent
rebuts this presunption, the court shall restrain the parent from
contact with a child that would otherwise be allowed under this
chapter:

(1) RCW 9A.64.020 (1) or (2), provided that the person convicted
was at |east five years older than the other person

(ii) RCWO9A. 44.073;

(1i1) RCW 9A 44.076, provided that the person convicted was at
| east eight years older than the victim

(iv) RCWO9A. 44.079, provided that the person convicted was at | east
ei ght years older than the victim

(v) RCW 9A. 44.083;

(vi) RCWO9A. 44.086, provided that the person convicted was at | east
ei ght years older than the victim

(vii) RCWO9A. 44.100;

(viii) Any predecessor or antecedent statute for the offenses
listed in (d)(i) through (vii) of this subsection;

(i1x) Any statute from any other jurisdiction that describes an
of fense anal ogous to the offenses listed in (d)(i) through (vii) of
t his subsecti on.
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(e) There is a rebuttable presunption that a parent who resides
with a person who, as an adult, has been convicted, or as a juvenile
has been adjudi cated, of the sex offenses listed in (e)(i) through (ix)
of this subsection places a child at risk of abuse or harm when that
parent exercises visitation in the presence of the convicted or
adj udi cated person. Unl ess the parent rebuts the presunption, the
court shall restrain the parent from contact with the parent's child
except for contact that occurs outside of the convicted or adjudicated
person's presence:

(1) RCW9A.64.020 (1) or (2), provided that the person convicted
was at |east five years older than the other person;

(i) RCWO9A. 44.073;

(1i1) RCW 9A 44.076, provided that the person convicted was at
| east eight years older than the victim

(iv) RCWO9A. 44.079, provided that the person convicted was at | east
ei ght years older than the victim

(v) RCW9A. 44.083;

(vi) RCWO9A. 44.086, provided that the person convicted was at | east
ei ght years older than the victim

(vii) RCWO9A. 44.100;

(viii) Any predecessor or antecedent statute for the offenses
listed in (e)(i) through (vii) of this subsection;

(ix) Any statute from any other jurisdiction that describes an
of fense anal ogous to the offenses listed in (e)(i) through (vii) of
t his subsecti on.

(f) The presunption established in (d) of this subsection may be
rebutted only after a witten finding that:

(i) If the child was not the victimof the sex offense conmtted by
the parent requesting visitation, (A) contact between the child and the
of fending parent is appropriate and poses mnimal risk to the child,
and (B) the offending parent has successfully engaged in treatnent for
sex offenders or is engaged in and maki ng progress in such treatnent,
if any was ordered by a court, and the treatnment provider believes such
contact is appropriate and poses mnimal risk to the child; or

(ti) If the child was the victim of the sex offense commtted by
the parent requesting visitation, (A) contact between the child and the
of fending parent is appropriate and poses mnimal risk to the child,
(B) if the child is in or has been in therapy for victins of sexua
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abuse, the child' s counsel or believes such contact between the child
and the offending parent is in the child' s best interest, and (C) the
offending parent has successfully engaged in treatnent for sex
of fenders or is engaged in and making progress in such treatnent, if
any was ordered by a court, and the treatnent provider believes such
contact is appropriate and poses mnimal risk to the child.

(g) The presunption established in (e) of this subsection nay be
rebutted only after a witten finding that:

(i) If the child was not the victimof the sex offense conmtted by
the person who is residing with the parent requesting visitation, (A)
contact between the child and the parent residing wwth the convicted or
adj udi cated person is appropriate and that parent is able to protect
the child in the presence of the convicted or adjudicated person, and
(B) the convicted or adjudicated person has successfully engaged in
treatment for sex offenders or is engaged in and making progress in
such treatnment, if any was ordered by a court, and the treatnent
provi der believes such contact is appropriate and poses mnimal risk to
the child; or

(ti) If the child was the victim of the sex offense commtted by
the person who is residing with the parent requesting visitation, (A)
contact between the child and the parent in the presence of the
convi cted or adjudicated person is appropriate and poses mninmal risk
to the child, (B) if the child is in or has been in therapy for victins
of sexual abuse, the child' s counselor believes such contact between
the child and the parent residing with the convicted or adjudicated
person in the presence of the convicted or adjudicated person is in the
child s best interest, and (C) the convicted or adjudicated person has
successfully engaged in treatnent for sex offenders or is engaged in
and maki ng progress in such treatnent, if any was ordered by a court,
and the treatnment provider believes contact between the parent and
child in the presence of the convicted or adjudicated person is
appropriate and poses mninmal risk to the child.

(h) If the court finds that the parent has net the burden of
rebutting the presunption under (f) of this subsection, the court may
allow a parent who has been convicted as an adult of a sex offense
listed in (d)(i) through (ix) of this subsection to have visitation
with the child supervised by a neutral and independent adult and
pursuant to an adequate plan for supervision of such visitation. The
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court shall not approve of a supervisor for contact between the child
and the parent unless the court finds, based on the evidence, that the
supervisor is wlling and capable of protecting the child from harm
The court shall revoke court approval of the supervisor upon finding,
based on the evidence, that the supervisor has failed to protect the
child or is no longer willing or capable of protecting the child.

(1) If the court finds that the parent has net the burden of
rebutting the presunption under (g) of this subsection, the court may
allow a parent residing with a person who has been adjudicated as a
juvenile of a sex offense listed in (e)(i) through (ix) of this
subsection to have visitation with the child in the presence of the
person adjudicated as a juvenile, supervised by a neutral and
i ndependent adult and pursuant to an adequate plan for supervision of
such visitation. The court shall not approve of a supervisor for
contact between the child and the parent unless the court finds, based
on the evidence, that the supervisor is wlling and capable of
protecting the child fromharm The court shall revoke court approval
of the supervisor wupon finding, based on the evidence, that the
supervisor has failed to protect the child or is no longer willing or
capabl e of protecting the child.

(j) If the court finds that the parent has net the burden of
rebutting the presunption under (g) of this subsection, the court may
allow a parent residing with a person who, as an adult, has been
convicted of a sex offense listed in (e)(i) through (ix) of this
subsection to have visitation with the child in the presence of the
convi cted person supervised by a neutral and independent adult and
pursuant to an adequate plan for supervision of such visitation. The
court shall not approve of a supervisor for contact between the child
and the parent unless the court finds, based on the evidence, that the
supervisor is willing and capable of protecting the child from harm
The court shall revoke court approval of the supervisor upon finding,
based on the evidence, that the supervisor has failed to protect the
child or is no longer wlling or capable of protecting the child.

(k) A court shall not order unsupervised contact between the
of fendi ng parent and a child of the offending parent who was sexual ly
abused by that parent. A court nay order unsupervi sed contact between
the offending parent and a child who was not sexually abused by the
parent after the presunption under (d) of this subsection has been
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rebutted and supervised visitation has occurred for at |east two years
with no further arrests or convictions of sex offenses involving
children under chapter 9A 44 RCW RCW 9A. 64.020, or chapter 9. 68A RCW
and (i) the sex offense of the offending parent was not commtted
against a child of the offending parent, and (ii) the court finds that
unsupervi sed contact between the child and the offending parent is
appropriate and poses mnimal risk to the child, after consideration of
the testinony of a state-certified therapist, nental health counsel or,
or social worker with expertise in treating child sexual abuse victins
who has supervised at |east one period of visitation between the parent
and the child, and after consideration of evidence of the offending
parent's conpliance with comunity supervision requirenents, if any.
If the offending parent was not ordered by a court to participate in
treatnent for sex offenders, then the parent shall obtain a
psychosexual eval uation conducted by a certified sex offender treatnent
provider or a certified affiliate sex offender treatnment provider
indicating that the offender has the |lowest |ikelihood of risk to
reoffend before the court grants unsupervised contact between the
parent and a child.

(I') A court may order unsupervised contact between the parent and
a child which may occur in the presence of a juvenile adjudicated of a
sex offense listed in (e)(i) through (ix) of this subsection who
resides with the parent after the presunption under (e) of this
subsecti on has been rebutted and supervised visitation has occurred for
at least two years during which time the adjudicated juvenile has had
no further arrests, adjudications, or convictions of sex offenses
i nvol ving children under chapter 9A 44 RCW RCW 9A. 64.020, or chapter
9.68A RCW and (i) the court finds that unsupervised contact between
the child and the parent that may occur in the presence of the
adj udicated juvenile is appropriate and poses mninmal risk to the
child, after consideration of the testinony of a state-certified
t herapi st, nental health counselor, or social worker with expertise in
treatnment of child sexual abuse victins who has supervised at |east one
period of visitation between the parent and the child in the presence
of the adjudicated juvenile, and after consideration of evidence of the
adj udi cated juvenile's conpliance with community supervision or parole
requirenments, if any. |If the adjudicated juvenile was not ordered by
a court to participate in treatnent for sex offenders, then the
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adj udi cated juvenile shall obtain a psychosexual eval uation conducted
by a certified sex offender treatnment provider or a certified affiliate
sex offender treatnent provider indicating that the adjudicated
juvenile has the | owest |ikelihood of risk to reoffend before the court
grants unsupervi sed contact between the parent and a child which may
occur in the presence of the adjudicated juvenile who is residing with
t he parent.

(m (i) The limtations inposed by the court under (a) or (b) of
this subsection shall be reasonably calculated to protect the child
fromthe physical, sexual, or enotional abuse or harmthat could result
if the child has contact with the parent requesting visitation. |f the
court expressly finds based on the evidence that Ilimtations on
visitation with the child will not adequately protect the child from
the harm or abuse that could result if the child has contact with the
parent requesting visitation, the court shall restrain the person
seeking visitation fromall contact with the child.

(i) The court shall not enter an order wunder (a) of this
subsection allowing a parent to have contact with a child if the parent
has been found by clear and convincing evidence in a civil action or by
a preponderance of the evidence in a dependency action to have sexually
abused the child, except upon recommendation by an evaluator or
therapist for the child that the child is ready for contact wth the
parent and will not be harned by the contact. The court shall not
enter an order allowing a parent to have contact with the child in the
offender's presence if the parent resides wth a person who has been
found by clear and convincing evidence in a civil action or by a
preponderance of the evidence in a dependency action to have sexually
abused a child, unless the court finds that the parent accepts that the
person engaged in the harnful conduct and the parent is willing to and
capabl e of protecting the child fromharmfromthe person

(iii) If the court limts visitation under (a) or (b) of this
subsection to require supervised contact between the child and the
parent, the court shall not approve of a supervisor for contact between
a child and a parent who has engaged in physical, sexual, or a pattern
of enotional abuse of the child unless the court finds based upon the
evi dence that the supervisor accepts that the harnful conduct occurred
and is willing to and capable of protecting the child fromharm The
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court shall revoke court approval of the supervisor upon finding, based
on the evidence, that the supervisor has failed to protect the child or
is no longer willing to or capable of protecting the child.

(n) If the court expressly finds based on the evidence that

contact between the parent and the child will not cause physical,
sexual, or enotional abuse or harm to the child and that the
probability that the parent's or other person's harnful or abusive
conduct will recur is so renote that it would not be in the child's

best interests to apply the limtations of (a), (b), and (m (i) and
(tit) of this subsection, or if the court expressly finds that the
parent's conduct did not have an inpact on the child, then the court
need not apply the limtations of (a), (b), and (m (i) and (iii) of
this subsection. The weight given to the existence of a protection
order issued under chapter 26.50 RCWas to donestic violence is within
the discretion of the court. This subsection shall not apply when (c),
(d), (e), (f), (9, (h)y, (i), (), (k), (1), and (m(ii) of this

subsection apply.

A
o O Ci w, O Ci o Ci Y C

oef—ecireunstances—)) A person other than a parent nmay petition the court
for visitation with a child under sections 2 and 3 of this act only
during a pending dissolution or legal separation, and prior to the
entry of the order establishing the initial pernmanent parenting plan
under chapter 26.09 RCW

(4) The court may nodify an order granting or denying visitation
rights whenever nodification would serve the best interests of the
child. Modification of a parent's visitation rights shall be subject
to the requirenents of subsection (2) of this section.

(5) For the purposes of this section, a parent's child neans that
parent's natural child, adopted child, or stepchild.

NEW SECTION. Sec. 5. This act is necessary for the imrediate
preservation of the public peace, health, or safety, or support of the
state governnent and its existing public institutions, and takes effect
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