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S-5035.1

SUBSTI TUTE SENATE BI LL 6587

St ate of WAshi ngt on 590th Legislature 2006 Regul ar Session

By Senate Conmttee on Human Services & Corrections (originally
sponsored by Senators Kastanma, Regala, Keiser, Deccio, Thibaudeau,
Rasnmussen, MAuliffe, Kohl-Wlles and Kline)

READ FI RST TI ME 02/ 03/ 06.

AN ACT Relating to creating an office of mental health onbudsman;
adding a new chapter to Title 43 RCW creating a new section; repealing
RCW 71. 24. 350; and providing an effective date.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. The legislature finds that in order to
conply with the community nental health services act, chapter 71.24
RCW and the nedicaid managed care nental health waiver, and to
effectively assist persons with nental illness and consuners of nental
health services in the assertion of their civil and human rights, and
to inprove the quality of services available and pronote the
rehabilitation, recovery, and reintegration of these persons, an
i ndependent nental health onbudsman program shoul d be instituted.

NEW SECTION. Sec. 2. The definitions in this section apply
t hroughout this chapter unless the context clearly requires otherw se.

(1) "Departnment" neans the department of community, trade, and
econom ¢ devel opnent .

(2) "Imediate famly nenber,” as pertaining to conflicts of
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interest, neans the spouse, parents, children, and siblings of the
ment al heal t h onbudsman.

(3) "Mental health consuner” or "consuner" neans any i ndividual who
is a current or past client, patient, or resident of a nental health
provider or facility, or an applicant for such nental health services.

(4) "Mental health onbudsman" or "onbudsnman"” neans the state nental
heal t h onmbudsman, regional nental health onbudsnen, staff of the state
and regional nental health onbudsnen, and certified volunteer nental
heal t h onmbudsnen. A nental health onbudsman shall not be considered to
be a nental health provider.

(5 "Mental health provider or facility" means any of the
fol | ow ng:

(a) An agency, individual, or facility that is part of the
community nental health service delivery system as defined in RCW
71. 24. 025;

(b) An evaluation and treatnent facility, as defined in RCW
71. 05. 020 or 71.34.020;

(c) A long-term care facility, as defined in RCW 43.190.020, in
which adults or children with nental illness reside;

(d) A state hospital, as defined in RCW72.23.010; and

(e) A facility or agency that receives funds from the state of
Washi ngton to provide residential or treatnent services to adults or
children with nental ill ness.

(6) "Ofice" neans the office of the state nental health onbudsman.

NEW SECTION. Sec. 3. (1) The office of the state nental health
onbudsman is hereby created. The office shall be headed by an
i ndi vi dual known as the state nental health onbudsman, who shall be
selected from anong individuals with expertise and experience in the
fields of nmental health services, policy, and advocacy. The office
shall <carry out, directly and through the use of nental health
onbudsnen, an i ndependent statew de program known as the state nental
heal t h onmbudsman program

(2) The departnent shall contract wth a private nonprofit
organi zation to operate the office of the state nental health onbudsman
and to provide, directly or through subcontracts, nental health
onbudsman services as specified under, and consistent wth, the
medi cai d managed care nmental health waiver, state |aw, the goals of the
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state, and the needs of its residents. The organi zation that operates
the office of the state mental health onbudsman shall select the
individual to serve as the state nental health onbudsman, wth

opportunity for prior stakeholder input, and shall revoke the
designation only upon a show ng of neglect of duty, msconduct, or
inability to perform duties. The departnment shall ensure that all

program and staff support necessary to enable the nental health
onbudsman program to protect the interests of persons wth nental
illness is provided, directly or through subcontracts, by the
organi zation that operates the office of the state nental health
onbudsman. The contracting organization and the office shall not be
considered to be state agencies or departnents, but instead shall be
private entities operating under contract with the state.

(3) The departnent shall designate by a conpetitive bidding process
the organization that will contract to operate the office of the state
ment al heal th onbudsman. The selection process shall include direct
st akehol der participation, including participation from nmental health
consuners and famly nenbers, in the devel opnent of the request for
proposal, evaluation of bids, and final selection. The depart nent
shal | ensure that the designated organization is free fromconflicts of
interest and has the denonstrated capacity to ensure that the
responsibilities of the office of the state nental health onbudsman are

carried out. The departnent shall undertake an annual review of the
desi gnated organi zation to ensure conpliance with the provisions of the
contract. The departnment shall not revoke the designation of the

organi zation operating the office of the state nental heal th onbudsnman
except upon a showi ng of neglect of duty, msconduct, or inability to
perform duti es. Prior to revoking the designation, the departnent
shal | provide notice and an opportunity for the organi zation, the state
onbudsman, and the public to comment upon the proposed revocation, and
shal | provide the organi zation an opportunity to appeal the decision to
the director of the departnent.
(4) The departnent shall adopt rules to carry out this chapter.

NEW SECTION. Sec. 4. The office has the followng powers and
duti es:

(1) Establish appropriate procedures: For access by nental health
onbudsnen to all nental health consuners, consistent with section 12 of
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this act; for onbudsman access to the records of nental health
consuners, with provisions to ensure confidentiality, consistent with
sections 12 and 13 of this act; and for the protection of the onmbudsman
program s records and files, consistent with section 13 of this act;

(2) Maintain a statewide toll-free tel ephone nunber for the receipt
of conplaints and inquiries;

(3) Ofer and provide services to assist nental health consuners
and their representatives in order to assist in protecting the health,
safety, welfare, and rights of nmental health consuners;

(4) Ofer and provide information as appropriate to nental health
consuners, famly nenbers, guardians and other representatives,
enpl oyees of nental health providers and facilities, and others
regarding the rights of nmental health consuners;

(5) Ildentify, investigate, and resolve conplaints nade by or on
behal f of nental health consuners that relate to action, inaction, or
deci si ons whi ch:

(a) May adversely af f ect t he rehabilitation, recovery,
reintegration, health, safety, welfare, or rights of nental health
consuners; and

(b) Involve a nental health provider or facility; a regulatory,
governnmental, health, or social service agency; a guardian or other
representative; a famly nenber; or another nental health consuner,
friend, or associ ate;

(6) Support and encourage nental health consuner participation in
treatnment planning, delivery, and conplaint resolution, both on an
i ndi vidual basis and systemmde, and recruit and support the
participation of famly nmenbers of the nental health consuner, close
friends, and guardians and other representatives in the consunmer's
treatnment and conpl aint resolution, provided the nental health consuner
consents to such participation

(7) Represent the interests of nental health consuners before
governnmental agencies, and seek admnistrative, legal, and other
remedi es to protect the health, safety, welfare, and rights of nental
heal t h consuners;

(8) Monitor the devel opnent and inplenmentation of federal, state,
and |local |aws, regulations, and policies with respect to nental health
services in this state, and provide information that the office
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determnes to be appropriate to the public, legislators, public and
private agencies, and other persons;

(9) Provide for the training, certification, and decertification
for good cause, of paid and volunteer nental health onbudsnen. Pai d
mental health onbudsnen may recruit, supervise, and provide ongoing
training of certified volunteer nental health onmbudsnen, in accordance
with the policies and procedures established by the office;

(10) Where necessary to fulfill the purposes of this chapter,
subcontract with nonprofit organizations or individuals to performthe
functions of nental health onbudsman, provided however, that the state
of fice shall provide services for coordinating the activities of nental
heal t h onmbudsnen throughout the state. The office of nental health
onbudsman shall actively recruit nmental health consunmers to performthe
functions of the office, and shall require subcontractors to do the
sane. In selecting subcontractors, the office of nental health
onbudsman shall give preference to individuals and agencies wth
experience and commtnent to the support of consuner-directed advocacy;

(11) Establish a statewide uniformreporting systemto collect and
anal yze data relating to conplaints, conditions, and service quality
provided by nental health providers and facilities, jails, and
correctional facilities, for the purpose of identifying and resolving
significant individual problenms and anal yzi ng, devel opi ng, and
advocating renedies in policy, practice, rule, or legislation for
system c problens, wth provision for subm ssion of such data to
rel evant agencies and entities on at |east an annual basis, as
specified in sections 8 and 9 of this act. This reporting system nust
be conpatible with uniformchild and adult consuner service outcones,
where such outconme nmeasures are established; and

(12) Carry out such other activities as the departnent deens
appropri at e. Actively solicit the participation of nental health
consuners in carrying out the functions identified in this section.

NEW SECTION. Sec. 5. Al nental health onbudsnmen nust receive
certification by the state nental health onbudsman and have training or
experience in the followng areas prior to serving as nental health
onmbudsnen:

(1) Mental health prograns, other related social services prograns,
and community resources;
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(2) Mental health diagnoses, care, and treatnment approaches;

(3) Evidence-based practices, and consuner-directed services
i ncl udi ng peer support and cl ubhouses;

(4) Advocacy and supporting consuner self-advocacy;

(5) The legal system and

(6) Dispute resolution techniques, including investigation,
medi ati on, and negoti ati on.

NEW SECTION. Sec. 6. (1) Al nmental health onbudsnmen nust be free
fromconflicts of interest, including:

(a) No nmental health onbudsman shall have been enpl oyed by, or
participated in the managenent of, a regional support network or any
mental health provider or facility within the past year, except where
prior to the effective date of this act he or she has been enpl oyed by
or volunteered for a regional support network, subcontractor thereof,
or a state hospital to provide nental health onbudsman services
pursuant to the requirenments of the federal nedicaid nanaged care
mental health waiver, and except where he or she is a nental health
consuner. The office shall actively recruit persons who provided
onbudsman services through a regional support network, subcontractor
t hereof, or state hospital;

(b) No nental health onbudsman or any nenber of his or her
imediate famly may have, or have had within the past year, any
significant ownership or investnent interest in the provision of nental
health services or in a nmental health provider or facility;

(c) No nental health onbudsman shall have been enployed in a
governnental position wth direct involvenent in the |icensing,
certification, or regulation of a nmental health provider or facility
w thin the past year; and

(d) No nmental health onbudsman shall be assigned to a nental health
facility in which a nenber of that onbudsman's imediate famly
resi des.

(2) No individual, or imediate famly nmenber of such an
i ndividual, who is involved in the designation or renpoval of the state
mental health onbudsman, or the designation or revocation of the
contractor or subcontractors, or who adm nisters the contractor's or
subcontractor's contract, may be an official or enployee wth
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responsibility for the licensing, certification, or regulation of
mental health providers or facilities or may be enployed by, own,
operate, or manage nental health providers or facilities.

NEW SECTION. Sec. 7. (1) Mental health onbudsnen shall act in
accordance with the policies and procedures established by the office,
and shall have the follow ng authority and duties:

(a) Ofer and provide services to assist nental health consuners
and their representatives in order to assist in protecting the health,
safety, welfare, and rights of nental health consuners;

(b) O fer and provide information as appropriate to nental health
consuners, famly nenbers of nental health consumers, guardians and
other representatives, enployees of nental health providers and
facilities, and others regarding the rights of nmental health consuners.
Ment al heal th onmbudsnen shall have an outreach plan for reaching nental
heal th consunmers, which shall include regular visits to |local nenta
health agencies, facilities, cl ubhouses, and other appropriate
| ocati ons;

(c) ldentify, investigate, and resolve conplaints nade by or on
behal f of nental health consuners that relate to action, inaction, or
deci si ons whi ch:

(1) May adversely af f ect t he rehabilitation, recovery,
reintegration, health, safety, welfare, or rights of nental health
consuners; and

(1i) Involve a nental health provider or facility; a regulatory,
governnmental, health, or social service agency; a guardian or other
representative; a famly nenber; or another nental health consuner,
friend, or associ ate;

(d) Support and encourage nental health consuner participation in
treatnment planning, delivery, and conplaint resolution, both on an
i ndi vi dual basis and systemmde, and recruit and support the
participation of famly nenbers, close friends, guardians, and other
representatives in the consuner's treatnent and conplaint resolution,
unless the nental health consumer expressly objects to such
participation;

(e) Represent the interests of nental health consuners before
governnmental agencies, and seek admnistrative, legal, and other
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remedi es to protect the health, safety, welfare, and rights of nental
heal th consuners; and

(f) Perform other duties assigned by the office or its
subcontractors, consistent with the purposes of this chapter.

(2) Mental health onbudsnmen shall attenpt to resolve conplaints
informally and at the |owest |evel possible, using direct discussion
with care providers and personnel, conplaint and grievance processes,
and the fair hearing process if applicable, unless such avenues appear
to be futile, not feasible, or not in the interest of the nental health
consurmer.

NEW SECTION. Sec. 8. (1) The office shall provide information
relevant to the quality of nental health services, and recommendati ons
for inmprovenents in the quality of nental health services, to regiona
support networks and the nmental health division of the departnent of
soci al and health servi ces.

(2) The nmental health division and the regional support networks
shall work in cooperation with the office to develop agreenents
regarding how this quality information will be incorporated into their
quality managenent systens. These agreenents nust ensure that
information related to conplaints and grievances confornms to a
standardi zed form

(3) The office shall ensure that its reports and reconmendations

are broadly distributed and shall report annually regarding its
activities, findings, and recommendations to at least the follow ng
entities: The nental health division, the nental health advisory

board, the state long-term care onbudsman, the state famly and
children's onbudsman, the state designated protection and advocacy
system the departnment of comunity, trade, and econom c devel opnent,
regi onal support networks, and nental health advocacy groups.

(4) Regional support networks and the nental health division shal
pronptly provide the office with denographic information they possess
regarding the diversity of individuals applying for, receiving, and
bei ng deni ed services in each region, service utilization information,
contract and subcontract requirenments, the results of all audits and
revi ews conducted by the regional support networks or the nental health
division, and such other information collected or produced by the

SSB 6587 p. 8
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regi onal support networks or the nental health division as my be
necessary for nental health onbudsnmen in the performance of their
duti es.

(5) Regional support networks and the nental health division shal
assi st nmental health onbudsnmen in obtaining entry and neani ngful access
to nmental health providers and facilities, cooperation from their
staff, and access to nental health consuners.

(6) Regional support networks, state hospitals, and their
subcontractors shall respond in witing to all witten recomendations
regarding quality inprovenent nmade by the office within thirty days of
i ssuance, and shall identify what action will be taken in response, and
if no action or action other than that which was recommended is taken,
the reasons for the variance nust be explained in witing.

NEW SECTION. Sec. 9. The office shall provide the legislature
wi th an annual report that includes:

(1) An identification of the denographic status of those served by
the nmental heal th onbudsman program

(2) A description of the issues addressed during the past year and
a brief description of case scenarios in a form that does not
conprom se confidentiality;

(3) An accounting of the nonitoring activities by the nental health
onbudsman program

(4) An identification of the results of neasurenents of consumner
satisfaction and ot her outcone nmeasures;

(5) An identification of the nunbers of certified volunteer nental
heal t h onmbudsnen;

(6) An identification of deficiencies in the nental health service
system and recomendations for renedial action in policy or practice;

(7) Recommendations for regulatory action by agencies that would

i nprove the quality of service to individuals wwth nental illness; and
(8) Recommendations for legislative action that would result in
i nproved services to individuals with nental illness.

NEW SECTION. Sec. 10. Every nental health provider and facility
shall post in a conspicuous |location a notice providing the office's
toll-free nunber, and the nane, address, and phone nunber of the office
of the appropriate local nental health onbudsman if any and a brief
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description of the services provided. The formof the notice nust be
approved by the office. This information nust also be distributed to
mental health consuners, their |egal guardians or representatives, and
famly nmenbers of nental health consuners if appropriate, upon
application for nmental health provider services and upon adm ssion to
a nmental health facility.

NEW SECTION. Sec. 11. (1) The office shall develop referral
procedures for nmental health onbudsnmen to refer appropriate conplaints
to state or |ocal government  agenci es, consistent wth the
confidentiality provisions of this chapter. The state and | ocal
agencies shall act pronptly on any conplaint referred to them by a
ment al heal t h onbudsnman.

(2) The departnment of social and health services shall respond to
any conpl aint against a nental health provider or facility referred to
it by a nmental health onbudsman and shall forward to that onbudsman a
summary of the results of the investigation and action proposed or
t aken.

(3) The office, and its subcontractors if any, shall work in
cooperation with the state designated protection and advocacy agency,
the long-term care onbudsman program and the office of children and
famly onmbudsman. The office shall develop and inplenment working
agreenents with these advocacy organizations to ensure efficient,
coordi nat ed servi ces.

(4) The office shall devel op and inplenent working agreenents with
each regional support network, the state psychiatric hospitals, the
mental health division, and such other entities as necessary to
acconplish the purposes of this chapter.

NEW SECTION. Sec. 12. (1) The office shall devel op appropriate
procedures governing the right of entry of all nental health onbudsnen
to nmental health providers and facilities, jails, and correctional
facilities, for the purpose of carrying out the provisions of this
chapter.

(2) Mental health onbudsnen shall have private access to all nental
health consuners at any tinme deenmed necessary and reasonable by the
office to effectively carry out the provisions of this chapter. Mental
health onbudsnen shall be provided access to all nental health

SSB 6587 p. 10
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consuners receiving or seeking services fromnental health providers or
facilities, and to detainees and inmates of jails and correctional
facilities who have a nental illness, with provisions nade for privacy,
for the purposes of providing information, hearing, investigating, and
resolving conplaints, and nonitoring the quality of mnental health
servi ces. Access shall be deened necessary and reasonable during a
facility's regular visiting hours, other periods the facility or
provider is open to the public, and any other time access my be
required by the particular conplaint or condition to be nonitored or
I nvesti gat ed. Mental health onbudsnen seeking access to jails,
juvenile detention facilities, and correctional facilities nust
successfully pass a crimnal history background check as provided by
chapter 43.43 RCW

(3) Nothing in this chapter restricts any right or privilege of a
mental health consuner to receive visitors of his or her choice.
Nothing in this chapter restricts, limts, or increases any existing
right of an organization or individual not described in subsections (1)
and (2) of this section to enter or provide assistance to nental health
consuners.

(4) Onbudsnen shall be permtted to review and copy the nedical
social, legal, and nental health records of a nental health consuner
if:

(a) The onbudsnan has the witten perm ssion of the nental health
consuner or the representative of the consuner;

(b) The nental health consuner is unable to give infornmed consent
to the review and has no representative; or

(c) The representative of an incapacitated nental health consuner
refuses to give permssion, the onbudsman reasonably believes the
representative is not acting in the consuner's best interest, and the
onbudsman receives prior witten approval fromthe state nental health
onbudsman or his or her designee.

(5 Mental health onbudsnen shall be given pronpt and tinely access
to the mental health consuner's records, which in no case shall be
| onger than the tinme period governing the consunmer's access to his or
her records from the nental health provider or facility. The nenta
health provider or facility may not refuse access to records to the
onbudsman on the basis that it is nmedically contraindicated or for
simlar grounds. The identities of other patients, clients, residents,

p. 11 SSB 6587
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or nental health consuners, if contained in the records of the nenta
health consunmer to which the onbudsman has access, nust be redacted
prior to review by the onbudsman, if permi ssion is not obtained by the
onbudsman from t hese indivi dual s.

(6) The provisions of this section apply to accessing the records
of detainees and inmates of jails and correctional facilities who have
a nental illness.

(7) The office shall have tinely access to, and copies when
requested of, the licensing, conplaint investigation, and certification
records maintained by the state with respect to nental health providers
and facilities.

(8) For any copies obtained under this section, the onbudsman may
be charged a reasonable rate, which for public agencies or facilities
may not exceed the copying rate adopted under the public disclosure
| aws, and for private facilities and providers may not exceed the rate
charged by commercial copy centers in the conmunity.

NEW SECTION. Sec. 13. (1) Al records and files, and the
information therein, maintained by the nental health onbudsman program
shall remain confidential. Any disclosure of onbudsman programrecords
or files is subject to both of the follow ng provisions:

(a) No disclosure may be made without the prior approval of the
state nental health onbudsman or his or her designee, provided however,
that requests to the onmbudsman program by nental health consuners or
their representatives for assistance in obtaining service or better
service, or to file a conplaint, may be communicated directly by the
mental health onbudsman to the nental health provider or facility or
oversight entity, wthout requiring prior approval of the state
onbudsman; and

(b) No disclosure of the identity or identifying information
regarding a nental health consuner, conplainant, or w tness shall be
made unless that individual or his or her representative consents in
witing to the disclosure, or disclosure is authorized by court order.

(2) Statistics, aggregate data, nonidentifying informtion and case
studi es, and analysis may be disclosed at the discretion of the state
ment al heal th onbudsman or his or her designee.

(3) Al comunications by a nmental health onbudsman, if done in
good faith and reasonably related to the requirenents of the

SSB 6587 p. 12



© 00 N O Ol WDN P

[ S S S
a A WO N R O

16
17
18
19
20
21
22
23
24
25
26
27
28
29

30
31
32
33
34
35

onbudsman's responsibilities under this chapter, are privileged, and
that privilege shall serve as a defense to any action in libel or
sl ander .

(4) Al nmental health onbudsnen are exenpt frombeing required to
testify in any judicial or admnistrative proceeding as to any
confidential matters or records, except as a court may deem necessary
to enforce this chapter.

(5 Innonitoring the office and its subcontractors, access to the
onbudsman programis files and records, mnus identifying information
regardi ng any nental health consumer, conplainant, or w tness, shall be
available to the director or one senior manager of the departnent or
the contracting or subcontracting organization in which the state or
| ocal onbudsman office is adm nistratively | ocated. The i ndividuals
who performthe nonitoring function nust have no conflict of interest,
as provided in section 6 of this act.

NEW SECTION. Sec. 14. (1) It is unlawful to wllfully interfere
with a nental health onmbudsman in the performance of his or her duties
under this chapter

(2) No discrimnatory, disciplinary, or retaliatory action may be
t aken agai nst an enpl oyee of a nental health provider or facility, an
enpl oyee of a jail or correctional facility, an enployee of a public,
heal th, or social service agency, or a nental health consuner or famly
menber, for any communi cati on made, or information given or disclosed,
to aid a nental health onbudsman in carrying out his or her duties
under this chapter. This prohibition does not apply to conmuni cations
or false information provided maliciously or without good faith. This
subsection is not intended to infringe on the rights of the enployer to
supervise, discipline, or termnate an enployee for permssible
reasons.

NEW SECTION. Sec. 15. (1) It is the intent of the l|legislature
that the state nental health onmbudsnman program nake reasonable efforts
to maintain and i nprove the current level and quality of nental health
onbudsman services, taking into account the transition period fromthe
current system of onbudsman progranms within the regional support
net wor ks and state hospitals.
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(2) It is the intent of the legislature that federal nedicaid
requi renents be conplied wth, and that the departnent of social and
health services no longer provide nental health onbudsman services
t hrough the regional support networks effective July 1, 2007.

NEW SECTION. Sec. 16. Effective July 1, 2007, the departnent of
social and health services shall transfer fromtraining funds provi ded
for the onbudsman quality review teanms within the nental health
division of the departnment of social and health services for nenta
heal th onbudsman services through the regional support networks and
state hospitals to the departnent of community, trade, and economc
devel opnent to provide funding for the office of nental health
onbudsman created in this act.

NEW SECTION. Sec. 17. RCW 71.24.350 (Mental health onmbudsman
of fice) and 2005 ¢ 504 s 803 are each repeal ed.

NEW SECTION. Sec. 18. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

NEW SECTION. Sec. 19. This act takes effect July 1, 2007.

NEW SECTION. Sec. 20. Sections 1 through 15 of this act
constitute a new chapter in Title 43 RCW

~-- END ---
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