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S-3907. 3

SENATE BI LL 6630

St ate of WAshi ngt on 59th Legislature 2006 Regul ar Sessi on

By Senators Kline, Prentice, Keiser, Fairley, Regala, MAuliffe and
Kohl - Vel | es

Read first time 01/17/2006. Referred to Conmttee on Health & Long-
Term Car e.

AN ACT Relating to protecting comunities from individuals wth
behavi ors that pose a threat of violence or sexual violence; anendi ng
RCW 43.190. 020, 43.190.030, and 43.190.040; adding new sections to
chapter 71A. 12 RCW creating a new section; prescribing penalties; and
decl ari ng an energency.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. The departnent of social and health services
is providing a structured, therapeutic environment for persons who are
eligible for placenent in the conmunity protection programin order for
themto |live safely and successfully in the community while m nim zing
the risk to public safety.

The | egi sl ature approves of steps already taken by the depart nent
to create a comunity protection program within the division of
devel opnental disabilities.

NEW SECTION. Sec. 2. Sections 3 through 9 of this act apply to a
per son:

(1)(a) Who: (i) Has been charged with or convicted of a crine of
sexual violence as defined in chapter 9A. 44 or 71.09 RCW i ncluding,

p. 1 SB 6630



©O© 00 N O Ol WDN P

e e e e e
N oo o0 A WODN RO

18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36

but not limted to, rape, rape of a child, and child nolestation, or
who has been charged with or convicted of sexual acts directed toward:
Strangers, individuals with whoma rel ationship has been established or
pronoted for the primary purpose of victimzation, or persons of casual
acquai ntance with whom no substantial personal relationship exists or
who has commtted one or nore violent offenses, as defined by RCW
9.94A.030; and (ii) constitutes a current risk to others as determ ned
by a qualified professional. Charges or crinmes that resulted in
acquittal nust be excluded; or

(b) Who has not been charged with and/or convicted of a crine, but
has a history of stalking, sexually violent, predatory, and/or
opportuni stic behavior, which denonstrates a |ikelihood to commt a
sexual ly violent and/or predatory act based on current behaviors, and
constitutes a current risk to others as determned by a qualified
pr of essi onal ; and

(2) Who has been determ ned to have a devel opnental disability as
defined by RCW 71A. 10. 020(3).

NEW SECTION. Sec. 3. The definitions in this section apply
t hroughout this chapter unless the context clearly requires otherw se.

(1) "Assessnment” neans the witten opinion of a qualified
prof essional stating, at a m ni num

(a) Whether a person neets the criteria established in section 2 of
this act;

(b) The appropriateness of the conmunity protection programfor the
per son;

(c) What restrictions are necessary;

(d) Aplan for identifying successful use of restrictive procedures
and a plan for reducing restrictions.

(2) "Certified community protection program intensive supported
living services" nmeans access to twenty-four-hour supervision
instruction, and support services as identified in the person's plan of
care.

(3) "Community protection progranf neans services specifically
desi gned to support persons who neet the criteria of section 2 of this
act .

(4) "Constitutes a risk to others" neans a determnation of a
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person's risk and/ or dangerousness based upon a thorough assessnent by
a qualified professional.

(5 "Departnment” neans the departnent of social and health
servi ces.

(6) "Devel opnental disability" neans that condition defined in RCW
71A. 10. 020( 3).

(7) "Di scl osure” means providing copies of pr of essi onal
assessnents, incident reports, |egal docunents, and other information
pertaining to community protection issues to ensure the provider has
all relevant information. Pol ygraph and pl ethysnograph reports are
excl uded from di scl osure.

(8) "Division" nmeans the division of devel opnental disabilities.

(9) "Managed successfully"” neans that a person supported by a
community protection program does not engage in the behavior identified
in section 2 of this act.

(10) "Opportunistic behavior" nmeans an act commtted on inpul se,
which is not preneditated. Consi der what was the original notive or
intent of the offense/crine.

(11) "Predatory"” nmeans acts directed toward strangers, individuals
with whom a relationship has been established or pronoted for the
primary purpose of victimzation, or casual acquai ntances wi th whom no
substantial personal relationship exists. Predat ory behavior nay be
characterized by planning and/or rehearsing the act, stal king, and/or
groom ng the victim

(12) "Qualified professional” neans a person with at |east three
years' prior experience working with individuals with devel opnenta
disabilities, and: (a) If the person being assessed has denonstrated
sexual |y aggressive or sexually violent behavior, that person nust be
assessed by a qualified professional who is a |licensed psychol ogi st or
psychiatrist, certified sex offender treatnent provider, or affiliate
sex offender treatnent provider working under the supervision of a
certified sex offender treatnment provider; or (b) If the person being
assessed has denonstrated violent, dangerous, or aggressive behavior,
that person nust be assessed by a qualified professional who has
recei ved specialized training in the treatnent of or has at |east three
years' prior experience treating violent or aggressive behavior.

(13) "Treatnment team neans the program partici pant and the group
of people responsible for the developnent, inplenentation, and
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nmonitoring of the person's individualized supports and services. This
group may include, but is not limted to, the case resource nanager
t herapi st, residential provider, enploynent/day program provider, and
the person's legal representative and/or famly.

(14) "Violent offense” neans any felony defined as a violent
of fense in RCW 9. 94A. 030.

NEW SECTION. Sec. 4. (1) Prior to receiving services through the
community protection program a person nust first receive an assessnent
of risk and/or dangerousness by a qualified professional. The
assessnment nmust be consistent with the guidelines for risk assessnents
and psychosexual evaluations devel oped by the division. The person
requesting services and the person's legal representative have the
right to choose the qualified professional who wll perform the
assessnment from a list of state contracted qualified professionals.
The assessnment nust contain, at a mninum a determnation by the
qual i fi ed professional whether the person can be nmanaged successful ly
in the community with reasonably avail abl e saf eguards and that |esser
restrictive residential placenent alternatives have been consi dered and
woul d not be reasonable for the person seeking services.

(2) Any person being considered for placenent in the community
protection programand his or her |egal representative nmust be inforned
in witing of the follow ng: (a) Limtations regarding the services
that will be available due to the person's comrunity protection issues;
(b) disclosure requirenents as a condition of receiving services other
than case nmmnagenent; (c) the requirenent to engage in therapeutic
treatnent may be a condition of receiving certain services; (d)
anticipated restrictions that may be provided including, but not
limted to intensive supervision, limted access to tel evision view ng,
reading material, videos; (e) the right to accept or decline services;
(f) the anticipated consequences of declining services such as the | oss
of existing services and renoval fromwaiver services; (g) the right to
an admnistrative fair hearing in accordance wth departnment and
division policy; (h) the requirenent to sign a preplacenent agreenent
as a condition of receiving conmmunity protection intensive supported
living services.

(3)(a) If the departnent determ nes that a person is appropriate
for placenent in the community protection program the individual and
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his or her |egal representative shall receive in witing a
determ nation by the departnent that the person neets the criteria for
pl acenment within the comrunity protection program

(b) If the departnent determ nes that a person cannot be managed
successfully in the comunity protection program wth reasonably
avai | abl e saf eguards, the departnent nmust notify the person and his or
her | egal representative in witing.

NEW SECTION. Sec. 5. (1) An applicant or eligible person who is
dissatisfied with a decision, action, or inaction mnade by the
departnment or its agents regarding that person's eligibility, or
departnent services provided to that person is entitled to an
adm ni strative hearing. Such admnistrative hearings shall Dbe
conduct ed pursuant to chapter 34.05 RCWby an adm ni strative | aw judge.

(2) The applicant or eligible individual may appeal final decisions
i ssued follow ng adm nistrative hearings under RCW 34.05.510 through
34. 05. 598.

(3) The departnent shall develop rules governing other processes
for dispute resolution as required under the federal rehabilitation act
of 1973.

NEW  SECTION. Sec. 6. (1) Community protection program
partici pants shall have appropriate opportunities to receive services
in the least restrictive manner and in the least restrictive
envi ronnents possi bl e. When considering requests or recommendations
for | essening program restrictions, reduci ng  supervi sion, or
term nating services, careful consideration to the safety and welfare
of both the individual and the community nust be given.

(2) Every participant in the comunity protection program shal

receive a reassessnent at |east once every twelve nonths. The
reassessnent shall be consistent wth the guidelines for risk
assessnments and psychosexual eval uations devel oped by the division and
shall incorporate the best available science at any given tine. The

reassessnent shall be conducted by a qualified professional and shal

include a witten report addressing, at a mninmum the participant's
risk to reoffend and/ or dangerousness and an opinion as to whether or
not the participant can continue to be managed successfully in the
community with reasonably avail abl e saf eguards. If a treatnent team
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menber has reason to be concerned that circunmstances have changed
significantly, the team nenber may request that a reassessnent be
conducted at any tine.

NEW SECTION. Sec. 7. A participant who denpnstrates success in
conplying with reduced restrictions and remains free of offenses that
may indicate a relapse for at |east twelve nonths, may be considered
for placenent in a less restrictive conmunity residential setting. The
participant or any nenber of the treatnent team may request to be
considered for a less restrictive placenent.

The process to nove a participant to a |l ess restrictive residenti al
pl acenment shal |l incl ude:

(1) Witten verification of the person's treatnent progress,
assessnment of low risk of reoffense, and a recomendation as to
sui tabl e placenent by the treatnent team

(2) Devel opnment of a gradual phase out plan by the treatnent team
projected over a reasonable period of tinme and includes specific
criteria for evaluating reductions in restrictions, especially
supervi si on;

(3) The absence of any incidents that nay indicate relapse for a
m ni mum of twel ve nont hs;

(4 A witten plan that details what supports and services,
including the level of supervision the person will receive from the
di vi si on upon exiting the community protection program

(5 An assessnent consistent with the guidelines for risk
assessnments and psychosexual evaluations devel oped by the division,
conducted by a qualified professional, evaluating the participant's
risk of reoffense and/or dangerousness, including an opinion as to
whet her or not the person can be managed successfully in a |ess
restrictive community residential setting;

(6) Consensus by the treatnent teamthat the participant is ready
to nove to a less restrictive community residential placenent.

NEW SECTION. Sec. 8. (1) The departnent is authorized to take one
or nore of the enforcenment actions listed in subsection (2) of this
section when the departnent finds that a provider of residential
services and support with whomthe departnment entered into an agreenent
with under this chapter has:
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(a) Failed or refused to conply with the requirenents of this
chapter or the rules adopted under it;

(b) Failed or refused to cooperate with the certification process;

(c) Prevented or interfered with a certification, inspection, or
i nvestigation by the departnent;

(d) Failed to conply with any applicable requirenents regarding
vul nerabl e adults under chapter 74.34 RCW

(e) Knowingly, or with reason to know, nade a fal se statenent of
material fact related to certification or contracting wth the
departnment or in any matter under investigation by the departnent.

(2) The departnent may:

(a) Decertify or refuse to renew the certification of a provider;

(b) I'nmpose conditions on the provider's certification;

(c) Inpose civil penalties of not nore than five hundred dollars
per day per violation. Each day during which the same or simlar
action or inaction occurs constitutes a separate violation;

(d) Suspend departnent referrals to the provider; or

(e) Require a provider to inplenent a plan of correction devel oped
by the departnent, and to cooperate with subsequent nonitoring of the
provi der's progress.

(3) When determ ning the appropriate enforcenent action or actions
to take under subsection (2) of this section, the departnent nust
sel ect actions comensurate with the seriousness of the harmor threat
of harm to the persons being served by the provider. Further, the
departnment may take enforcenent actions that are nore severe for
violations that are uncorrected, repeated, pervasive, or present a
serious threat of harmto the health, safety, or welfare of persons
served by the provider.

(4) The provisions of chapter 34.05 RCW apply to enforcenent
actions under this section. Except for inposition of civil penalties,
the effective date of enforcenent actions shall not be delayed or
suspended pendi ng any hearing or informal review

(5) The enforcenment actions and penalties authorized in this
section are not exclusive and nothing in this section prohibits the
departnent fromtaking any other action authorized in statute or rule
or under the terns of a contract with the provider.
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NEW SECTION. Sec. 9. The departnment shall develop and maintain
rules, guidelines, or policy manuals, as appropriate, for inplenenting
and mai ntaining the community protection programunder this chapter.

Sec. 10. RCW 43.190.020 and 1995 1st sp.s. ¢ 18 s 32 are each
anmended to read as foll ows:

As used in this chapter, "long-termcare facility" neans any of the
fol | ow ng:

(1) Afacility which:

(a) Mintains and operates twenty-four hour skilled nursing
services for the care and treatnment of chronically ill or conval escent
patients, including nental, enotional, or behavioral problens, nental
retardation, or alcoholism

(b) Provides supportive, restorative, and preventive health
services in conjunction with a socially oriented program to its
residents, and which mai ntai ns and operates twenty-four hour services
i ncludi ng board, room personal care, and intermttent nursing care.
"Long-term health care facility" includes nursing homes and nursing
facilities, but does not include acute care hospital or other |icensed
facilities except for that distinct part of the hospital or facility
whi ch provides nursing facility services.

(2) Any famly home, group care facility, or simlar facility
determ ned by the secretary, for twenty-four hour nonnedical care of
persons, including persons with devel opnental disabilities, in need of
personal services, supervision, or assistance essential for sustaining
the activities of daily living or for the protection of the individual
or conmunity.

(3) Any swing bed in an acute care facility.

Sec. 11. RCW 43.190.030 and 1997 c 194 s 1 are each anended to
read as foll ows:

There is created the office of the state |ong-term care onbudsnan.
The departnment of conmmunity, trade, and econom c devel opnent shall
contract with a private nonprofit organization to provide long-term
care onbudsman services as specified under, and consistent with, the
federal ol der Anericans act as anended, federal mandates, the goals of
the state, and the needs of its citizens. The departnent of conmmunity,
trade, and econom c devel opnent shall ensure that all program and staff
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support necessary to enable the onbudsnman to effectively protect the
interests of residents, patients, and clients of all long-term care
facilities, including long-term care facilities serving persons wth
devel opnental disabilities, is provided by the nonprofit organization
that contracts to provide long-term care onbudsman services. The
departnment of community, trade, and econom c devel opnent shall adopt
rules to carry out this chapter and the long-term care onbudsnman
provisions of the federal older Americans act, as anended, and
applicable federal regulations. The |long-term care onbudsman program
shal | have the follow ng powers and duti es:

(1) To provide services for coordinating the activities of |ong-
term care onbudsnen throughout the state;

(2) Carry out such other activities as the departnent of conmunity,
trade, and econom c devel opnment deens appropri ate;

(3) Establish procedures consistent with RCW 43.190.110 for
appropriate access by long-term care onbudsnen to long-term care
facilities and patients' records, including procedures to protect the
confidentiality of the records and ensure that the identity of any
conplainant or resident will not be disclosed without the witten
consent of the conplainant or resident, or upon court order;

(4) Establish a statewide uniformreporting systemto collect and
anal yze data relating to conplaints and conditions in long-term care

facilities for the purpose of identifying and resolving significant
probl enms, with provision for subm ssion of such data to the departnent
of social and health services and to the federal departnent of health
and human services, or its successor agency, on a regular basis; and

(5) Establish procedures to assure that any files naintained by
onbudsman prograns shall be disclosed only at the discretion of the
onbudsman having authority over the disposition of such files, except
that the identity of any conplainant or resident of a long-term care
facility shall not be disclosed by such onbudsman unl ess:

(a) Such conplainant or resident, or the conplainant's or
resident's | egal representative, consents in witing to such
di scl osure; or

(b) Such disclosure is required by court order.

Sec. 12. RCW 43. 190. 040 and 2002 c¢c 100 s 1 are each anended to
read as foll ows:
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(1) Any long-term care onbudsman authorized by this chapter or a
| ocal governnental authority shall have training or experience or both
in the foll ow ng areas:

(a) Gerontology, long-termcare, or other related social services
progranms, including prograns that serve persons with devel opnental
disabilities.

(b) The legal system

(c) Di spute or problem resolution techniques, i ncl udi ng
i nvestigation, nediation, and negoti ati on.

(2) Along-termcare onbudsman shall not have been enpl oyed by or
participated in the managenent of any long-term care facility within
t he past year.

(3) A long-term care onbudsman shall not have been enployed in a

governnental position wth direct involvenent in the |icensing,
certification, or regulation of long-term care facilities wthin the
past year.

(4) No long-term care onbudsman or any nenber of his or her
imediate famly shall have, or have had within the past year, any
significant ownership or investnment interest in one or nore |ong-term
care facilities.

(5 A long-termcare onbudsman shall not be assigned to a |l ong-term
care facility in which a nmenber of that onbudsman's inmmediate famly
resi des.

NEW SECTION. Sec. 13. Sections 2 through 9 of this act are each
added to chapter 71A 12 RCW

NEW SECTION. Sec. 14. This act is necessary for the imrediate
preservation of the public peace, health, or safety, or support of the
state governnent and its existing public institutions, and takes effect
i mredi ately.

~-- END ---
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