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S-4100. 1

SENATE BI LL 6672

St ate of WAshi ngt on 59th Legislature 2006 Regul ar Sessi on
By Senators Doumit, Delvin, Rasmussen and Parlette

Read first tinme 01/18/2006. Referred to Committee on Labor
Commer ce, Research & Devel opnent.

AN ACT Relating to professional enployer organizations; adding a
new chapter to Title 18 RCW and providing an effective date.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. The legislature finds that:

(1) Professional enployer organi zations provide a val uabl e service
to comerce and the citizens of this state by increasing the
opportunities of enployers to develop cost-effective nethods of
satisfying their personnel requirenments and providing enployees with
access to certain enploynent benefits which mght otherwi se not be
avail able to them

(2) Professional enployer organizations operating in this state
shoul d be properly recognized; and

(3) Any allocation of the enployer duties and responsibilities
pursuant to this chapter shall preserve all rights to which covered
enpl oyees would be entitled under a traditional enpl oynent
rel ati onship.

NEW SECTION. Sec. 2. As used in this chapter:
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(1) "Admnistrative fee" neans the fee charged to a client by a
pr of essi onal enpl oyer organi zation for professional enployer services.
However, the admnistrative fee shall not be deenmed to include any
anount of a fee by the professional enployer organization that is for
wages and salaries, benefits, workers' conpensation, payroll taxes
wi t hhol di ng, or other assessnents paid by the professional enployer
organi zation to or on behalf of covered enployees under the
pr of essi onal enpl oyer agreenent.

(2) "dient" neans any person who enters into a professional
enpl oyer agreenent with a professional enployer organization.

(3) "Coenployer" neans either a professional enployer organization
or a client.

(4) "Coenploynent relationship" neans a relationship which is
intended to be an ongoing relationship rather than a tenporary or
proj ect-specific one, wherein the rights, duties, and obligations of an
enpl oyer which arise out of an enploynent relationship have been
al l ocated between coenployers pursuant to a professional enployer
agreenent and this chapter. 1In such a coenpl oynent rel ationship:

(a) The professional enployer organization is entitled to enforce
only such enployer rights and is subject to only those obligations
specifically allocated to the professional enployer organization by the
pr of essi onal enpl oyer agreenment or this chapter;

(b) The client is entitled to enforce those rights and obligated to
provi de and performthose enpl oyer obligations allocated to such client
by the professional enployer agreenent and this chapter; and

(c) The client is entitled to enforce any right and obligated to
performany obligation of an enployer not specifically allocated to the
prof essional enployer organization by the professional enployer
agreenent or this chapter

(5) "Covered enployee" neans an individual having a coenpl oynent
rel ationship with a professional enployer organization and a client who
neets all of the followng criteria: (a) The individual has received
witten notice of coenploynent wth the professional enpl oyer
organi zation, and (b) the individual's coenploynent relationship is
pursuant to a professional enployer agreenment subject to this chapter.
I ndi viduals who are officers, directors, shareholders, partners, and
managers of the client are covered enployees to the extent the
prof essi onal enpl oyer organi zation and the client have expressly agreed
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in the professional enployer agreenent that such individuals would be
covered enpl oyees and provided such individuals neet the criteria of
this subsection and act as operational managers or perform day-to-day
operational services for the client.

(6) "Person"™ nmeans any individual, partnership, corporation,
limted liability conpany, association, or any other form of legally
recogni zed entity.

(7) "Professional enployer agreenent” neans a witten contract by
and between a client and a professional enployer organization that
provi des:

(a) For the coenpl oynent of covered enpl oyees;

(b) For the allocation of enployer rights and obligations between
the client and the professional enployer organization with respect to
t he covered enpl oyees; and

(c) That the professional enployer organization and the client
assunme the responsibilities required by this chapter.

(8) "Professional enployer organization"” nmeans any person engaged
in the business of providing professional enployer services. A person
engaged in the business of providing professional enployer services is
subject to this chapter regardless of its use of the termor conducting

business as a "professional enployer organization," "PEQ " "staff
| easi ng conpany,"” "registered staff |easing conpany,” "enpl oyee | easing
conpany, " "adm nistrative enployer,"” or any other nane.

The followng shall not be deened to be professional enployer
organi zations or the providing of professional enployer services for
pur poses of this chapter:

(a) Arrangenents wherein a person, whose principal business
activity is not entering into professional enployer arrangenents and
whi ch does not hold itself out as a professional enployer organization,
shares enployees with a comonly owned conpany within the neaning of
section 414(b) and (c) of the Internal Revenue Code of 1986, as
amended,;

(b) I ndependent contractor arrangenents by which a person assunes
responsibility for the product produced or service performed by such
person or his or her agents and retains and exercises primary direction
and control over the work perfornmed by the individuals whose services
are supplied under such arrangenents; or

(c) Providing tenporary hel p servi ces.
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(9) "Professional enployer services" neans the service of entering
into coenploynment relationships under this chapter in which all or a
majority of the enployees providing services to a client or to a
division or work unit of a client are covered enpl oyees.

(10) "Tenporary help services" neans services consisting of a
per son:

(a) Recruiting and hiring its own enpl oyees;

(b) Finding other organizations that need the services of those
enpl oyees;

(c) Assigning those enployees to perform work at or services for
the other organizations to support or supplenment the other
organi zations' work forces, or to provide assistance in special work
situations such as, but not limted to, enployee absences, skill
shortages, seasonal workloads, or to perform special assignnments or
projects; and

(d) Customarily attenpting to reassign the enployees to other
or gani zati ons when they finish each assignnent.

NEW SECTION. Sec. 3. (1) Nothing contained in this chapter or in
any professional enployer agreenment shall affect, nodify, or amend any
col l ective bargaining agreenent, or the rights or obligations of any
client, professional enployer organization, or covered enpl oyee under
the federal national |abor relations act or the federal railway |abor
act .

(2) Nothing in this chapter or in any professional enployer
agreenent shall:

(a) Dimnish, abolish, or renove rights of covered enployees to a
client or obligations of such client to a covered enployee existing
prior to the effective date of the professional enployer agreenent;

(b) Affect, nodify, or amend any contractual relationship or
restrictive covenant between a covered enployee and any client in
effect at the tinme a professional enployer agreenent becones effective.
Nor shall it prohibit or amend any contractual relationship or
restrictive covenant that is entered into subsequently between a client
and a covered enployee. A professional enployer organization shal
have no responsibility or liability in connection wth, or arising out
of, any such existing or new contractual relationship or restrictive
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covenant unl ess the professional enployer organization has specifically
agreed otherwise in witing;

(c) Create any new or additional enforceable right of a covered
enpl oyee against a professional enployer organization that is not
specifically provided by the professional enployer agreenent or this
chapter.

(3) Nothing contained in this chapter or any professional enployer
agreenent shall affect, nodify, or anend any state, |ocal, or federal
licensing, registration, or certification requirenent applicable to any
client or covered enpl oyee.

(a) A covered enployee who nust be |licensed, registered, or
certified according to |aw or regulation is deened solely an enpl oyee
of the client for purposes of any such |icense, registration, or
certification requirenent.

(b) A professional enployer organization shall not be deened to
engage in any occupation, trade, profession, or other activity that is
subject to licensing, registration, or certification requirenents, or
is otherwise regulated by a governnental entity, solely by entering
into and maintaining a coenploynent relationship wth a covered
enpl oyee who i s subject to such requirenents or regul ation.

(c) Aclient shall have the sole right of direction and control of
the professional or licensed activities of covered enpl oyees and of the

client's business. Such covered enployees and clients shall remain
subject to regulation by the regulatory or governnental entity
responsible for |Ilicensing, registration, or certification of such

covered enpl oyees or clients.

(4) For purposes of determnation of tax credits and ot her econom c
incentives provided by this state or other governnent entity and based
on enploynent, covered enpl oyees shall be deened enpl oyees solely of

the client. A client shall be entitled to the benefit of any tax
credit, econom c incentive, or other benefit arising as the result of
the enpl oynent of covered enpl oyees of such client. If the grant or

anount of any such incentives is based on nunber of enployees, then
each client shall be treated as enploying only those covered enpl oyees
coenpl oyed by the client. Covered enpl oyees working for other clients
of the professional enployer organization shall not be counted. Each
pr of essi onal enpl oyer organi zation shall provide, upon request by a
client or an agency or departnent of this state, enploynent information
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reasonably required by any agency or departnent of this state
responsible for admnistration of any such tax credit or economc
i ncentive and necessary to support any request, claim application, or
other action by a client seeking any such tax credit or econonmc
i ncentive.

(5 Wth respect to a bid, contract, purchase order, or agreenent
entered into wth the state or a political subdivision of the state, a
client conpany's status or certification as a small, mnority-owned, or
woman- owned business enterprise or as a historically underutilized
busi ness is not affected because the client conpany has entered into an
agreenent with a professional enployer organization or uses the
services of a professional enployer organization.

NEW SECTION. Sec. 4. (1) Except as specifically provided in this
chapter or in the professional enployer agreenent, in each coenpl oynent
rel ati onshi p:

(a) The client shall be entitled to exercise all rights, and shal
be obligated to perform all duties and responsibilities, otherw se
applicable to an enployer in an enploynent relationship;

(b) The professional enployer organization shall be entitled to
exercise only those rights, and obligated to performonly those duties
and responsibilities, specifically required by this chapter or set
forth in the professional enployer agreenent. The rights, duties, and
obligations of the professional enployer organization as coenployer
wWth respect to any covered enployee shall be limted to those arising
pursuant to the professional enployer agreenent and this chapter during
the term of coenploynent by the professional enployer organization of
such covered enpl oyee; and

(c) Unless otherwi se expressly agreed by the professional enployer
organi zation and the client in a professional enployer agreenent, the
client retains the exclusive right to direct and control the covered
enpl oyees as is necessary to conduct the client's business, to
di scharge any of the client's fiduciary responsibilities, or to conply
with any licensure requirenents applicable to the client or to the
covered enpl oyees.

(2) Except as specifically provided in this chapter, the
coenpl oynent relationship between the client and the professional
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enpl oyer organi zation, and between each coenployer and each covered
enpl oyee, shall be governed by the professional enployer agreenent.
Each professional enployer agreenent shall include the follow ng:

(a) The allocation of rights, duties, and obligations as described
in subsection (1) of this section;

(b) That the professional enployer organization shall have
responsibility to pay wages to covered enpl oyees; to w thhold, collect,
report, and remt payroll-related and unenpl oynent taxes; and, to the
ext ent t he pr of essi onal enpl oyer or gani zati on has assumed
responsibility in the professional enployer agreenent, to nmake paynents
for enpl oyee benefits for covered enployees. As used in this section,
the term "wages" does not include any obligation between a client and
a covered enployee for paynents beyond or in addition to the covered
enpl oyee's salary, draw, or regular rate of pay, such as bonuses,
comm ssi ons, severance pay, deferred conpensation, profit sharing, or
vacation, sick, or other paid time-off pay, unless the professiona
enpl oyer organi zati on has expressly agreed to assune liability for such
paynments in the professional enployer agreenent;

(c) That the professional enployer organi zation shall have a right
to hire, discipline, and termnate a covered enployee, as may be

necessary to fulfill the professional enpl oyer organi zation's
responsibilities under this chapter and the professional enployer
agreenment . The client shall have a right to hire, discipline, and

termnate a covered enpl oyee.

(3) Wth respect to each professional enployer agreenent entered
into by a professional enployer organization, such professional
enpl oyer organi zation shall provide witten notice to each covered
enpl oyee affected by such agreenent of the general nature of the
coenpl oynent relationship between and anong the professional enployer
organi zation, the client, and such covered enpl oyee.

(4) Except to the extent otherw se expressly provided by the
appl i cabl e professional enployer agreenent:

(a) Aclient shall be solely responsible for the quality, adequacy,
or safety of the goods or services produced or sold in the client's
busi ness.

(b) A client shall be solely responsible for directing
supervising, training, and controlling the woirk of the covered
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enpl oyees with respect to the business activities of the client and
solely responsible for the acts, errors, or omssions of the covered
enpl oyees with regard to such activities.

(c) Aclient shall not be |iable for the acts, errors, or om ssions
of a professional enployer organi zation or of any covered enpl oyee of
the client and a professional enployer organizati on when such covered
enpl oyee is acting under the express direction and control of the
pr of essi onal enpl oyer organi zation.

(d) A professional enployer organization shall not be |iable for
the acts, errors, or omssions of a client or of any covered enpl oyee
of the client when such covered enployee is acting under the express
direction and control of the client.

(e) Nothing in this subsection shall serve to limt any contractua
liability or obligation specifically provided in the witten
pr of essi onal enpl oyer agreenent.

(f) A covered enployee is not, solely as the result of being a
covered enpl oyee of a professional enployer organi zation, an enpl oyee
of the professional enployer organization for purposes of general
liability insurance, fidelity bonds, surety bonds, enployer's liability
which is not covered by liability insurance carried by the professional
enpl oyer organi zation unless the covered enployees are included by
specific reference in the professional enployer agreenent and
appl i cabl e prearranged enploynent contract, insurance contract, or
bond.

(5) A professional enployer organization under this chapter is not
engaged in the sale of insurance or in acting as a third-party
adm nistrator by offering, marketing, selling, admnistering, or
provi di ng professional enployer services which include services and
enpl oyee benefit plans for covered enpl oyees.

(6) (a) Covered enpl oyees whose services are subject to sales tax
shal |l be deened the enployees of the client for purposes of collecting
and levying sales tax on the services perforned by the covered
enpl oyee. Nothing contained in this chapter shall relieve a client of
any sales tax liability with respect to its goods or services.

(b) Any tax upon professional enployer services or any business
license or other fee, including but not limted to chapter 82.04 RCW
which is based upon gross receipts shall be Ilimted to the
adm nistrative fee of the professional enployer organization.

SB 6672 p. 8



0 N O O A WDN PP

10
11
12

13

14
15

(c) Any tax assessed on a per capita or per enployee basis shall be
assessed against the client for covered enployees and against the
pr of essi onal enployer organization for its enployees who are not
covered enpl oyees coenployed with a client.

(d) In the case of tax inposed or calculated upon the basis of
total payroll, the professional enployer organization shall be eligible
to apply any snall business allowance or exenption available to the
client for the covered enpl oyees for the purpose of conputing the tax.

NEW SECTION. Sec. 5. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

NEW SECTION. Sec. 6. This act takes effect July 1, 2006.

NEW SECTION. Sec. 7. Sections 1 through 6 of this act constitute
a new chapter in Title 18 RCW

~-- END ---
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