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S-5271.1

SUBSTI TUTE SENATE BI LL 6781

St ate of WAshi ngt on 590th Legislature 2006 Regul ar Session

By Senate Commttee on Ways & Means (originally sponsored by Senators
Prentice, Pflug, Fraser, Parlette, Shin and Schoesl er)

READ FI RST TI ME 02/ 17/ 06.

AN ACT Relating to environnental renediation; anmending RCW
82.04.190; reenacting and anendi ng RCW 82. 04. 050; addi ng a new section
to chapter 82.04 RCW and providing an expiration date.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCWB82.04.050 and 2005 ¢ 515 s 2 and 2005 c¢ 514 s 101 are
each reenacted and anmended to read as foll ows:

(1) "Sale at retail"” or "retail sale" neans every sale of tangible
per sonal property (including articles produced, fabricated, or
inprinted) to all persons irrespective of the nature of their business
and including, anong others, without limting the scope hereof, persons
who install, repair, clean, alter, inprove, construct, or decorate rea
or personal property of or for consuners other than a sale to a person
who presents a resale certificate under RCW 82.04. 470 and who:

(a) Purchases for the purpose of resale as tangible personal
property in the regular course of business w thout intervening use by
such person, but a purchase for the purpose of resale by a regiona
transit authority under RCW81.112.300 is not a sale for resale; or

(b) Installs, repairs, cl eans, alters, i nprints, i nproves,
constructs, or decorates real or personal property of or for consuners,
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if such tangi bl e personal property becones an ingredi ent or conponent
of such real or personal property wthout intervening use by such
person; or

(c) Purchases for the purpose of consum ng the property purchased
in producing for sale a new article of tangi ble personal property or
substance, of which such property becones an ingredi ent or conponent or
is a chemcal used in processing, when the primary purpose of such
chemcal is to create a chemcal reaction directly through contact wth
an ingredient of a new article being produced for sale; or

(d) Purchases for the purpose of consum ng the property purchased
in producing ferrosilicon which is subsequently wused in producing
magnesi um for sale, if the primary purpose of such property is to
create a chem cal reaction directly through contact with an ingredient
of ferrosilicon; ((Fer})) or

(e) Purchases for the purpose of providing the property to
consuners as part of conpetitive tel ephone service, as defined in RCW

82. 04. 065. The term shall include every sale of tangible persona
property which is used or consunmed or to be used or consuned in the
performance of any activity classified as a "sale at retail"™ or "retail

sal e" even though such property is resold or utilized as provided in
(a), (b), (c), (d), or (e) of this subsection follow ng such use. The
term al so neans every sale of tangible personal property to persons
engaged in any business which is taxable under RCW 82.04.280 (2) and
(7), 82.04.290, and 82.04.2908; or

(f) Purchases for the purpose of satisfying the person's
obl i gati ons under an extended warranty as defined in subsection (7) of
this section, if such tangi ble personal property replaces or becones an
i ngredi ent or conponent of property covered by the extended warranty
W t hout intervening use by such person.

(2) The term "sale at retail” or "retail sale" shall include the
sal e of or charge nade for tangible personal property consunmed and/ or
for | abor and services rendered in respect to the foll ow ng:

(a) The installing, repairing, cleaning, altering, inprinting, or
i nprovi ng of tangi bl e personal property of or for consuners, including
charges made for the nere use of facilities in respect thereto, but
excl udi ng charges nmade for the use of self-service laundry facilities,
and al so excluding sales of laundry service to nonprofit health care
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facilities, and excluding services rendered in respect to Iive aninals,
bi rds and insects;

(b) The constructing, repairing, decorating, or inproving of new or
existing buildings or other structures under, upon, or above real
property of or for consumers, including the installing or attaching of
any article of tangi ble personal property therein or thereto, whether
or not such personal property becones a part of the realty by virtue of
installation, and shall also include the sale of services or charges
made for the clearing of |land and the noving of earth excepting the
mere leveling of land used in comrercial farm ng or agricul ture;

(c) The charge for |abor and services rendered in respect to
constructing, repairing, or inproving any structure upon, above, or
under any real property owned by an owner who conveys the property by
title, possession, or any other neans to the person perform ng such
construction, repair, or inprovenent for the purpose of performng such
construction, repair, or inprovenent and the property 1is then
reconveyed by title, possession, or any other neans to the origina
owner ;

(d) The sale of or charge nmade for |abor and services rendered in
respect to the cleaning, fumgating, razing or noving of existing
buil dings or structures, but shall not include the charge nade for
janitorial services; and for purposes of this section the term
"janitorial services" shall nean those cl eaning and caretaking services
ordinarily performed by commerci al janitor service Dbusinesses
i ncluding, but not limted to, wall and w ndow washi ng, floor cleaning
and waxi ng, and the cleaning in place of rugs, drapes and uphol stery.
The term "janitorial services" does not include painting, papering,
repairing, furnace or septic tank cleaning, snow renoval or
sandbl asti ng;

(e) The sale of or charge nade for |abor and services rendered in
respect to autonobile towing and simlar autonotive transportation
services, but not in respect to those required to report and pay taxes
under chapter 82.16 RCW

(f) The sale of and charge made for the furnishing of |odging and
all other services by a hotel, roomng house, tourist court, notel
trailer canp, and the granting of any simlar license to use rea
property, as distinguished from the renting or Ileasing of real
property, and it shall be presuned that the occupancy of real property

p. 3 SSB 6781



©O© 00 N O Ol WDN P

W W W W W W W W WNDNDNDNDDDNDNDNDNDNMDNMNDNNNMNMNdMNNPEPEPPRPPRPPRPERPPRPRPRPRPERPR
0O N Ol WNPEFEP O OOWwNOD O P WNPEOOooOOWwNO O owDNNEe. o

for a continuous period of one nonth or nore constitutes a rental or
| ease of real property and not a nere license to use or enjoy the sane.
For the purposes of this subsection, it shall be presuned that the sale
of and charge nmade for the furnishing of lodging for a continuous
period of one nonth or nore to a person is a rental or |ease of real
property and not a nere license to enjoy the sane;

(g) The sale of or charge nade for tangi ble personal property,
| abor and services to persons taxable under (a), (b), (c), (d), (e),
and (f) of this subsection when such sales or charges are for property,
| abor and services which are used or consuned in whole or in part by
such persons in the performance of any activity defined as a "sale at
retail"™ or "retail sale" even though such property, |abor and services
may be resold after such use or consunption. Nothing contained in this
subsection shall be construed to nodify subsection (1) of this section
and nothing contained in subsection (1) of this section shall be
construed to nodify this subsection.

(3) The term "sale at retail” or "retail sale" shall include the
sale of or charge nade for personal, business, or professional services
i ncl udi ng ambunts designated as interest, rents, fees, adm ssion, and
other service enolunents however designated, received by persons
engaging in the foll ow ng business activities:

(a) Armusenent and recreation services including but not limted to
gol f, pool, billiards, skating, bowing, ski lifts and tows, day trips
for sightseeing purposes, and others, when provided to consuners;

(b) Abstract, title insurance, and escrow services;

(c) Credit bureau services;

(d) Autonobile parking and storage garage services;

(e) Landscape mai ntenance and horticul tural services but excluding
(1) horticultural services provided to farnmers and (ii) pruning,
trimmng, repairing, renoving, and clearing of trees and brush near
electric transm ssion or distribution |ines or equipnent, if perforned
by or at the direction of an electric utility;

(f) Service charges associated with tickets to professional
sporting events; and

(g) The follow ng personal services: Physi cal fitness services,
tanning salon services, tattoo parlor services, steam bath services,
turkish bath services, escort services, and dating services.

(4)(a) The termshall also include:
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(1) The renting or |leasing of tangible personal property to
consuners; and

(1i) Providing tangi ble personal property along with an operator
for a fixed or indeterm nate period of tinme. A consideration of this
is that the operator is necessary for the tangi ble personal property to
perform as designed. For the purpose of this subsection (4)(a)(ii), an
operator nust do nore than maintain, inspect, or set up the tangible
personal property.

(b) The termshall not include the renting or |easing of tangible
personal property where the lease or rental is for the purpose of
subl ease or subrent.

(5) The termshall also include the providing of tel ephone service,
as defined in RCW 82. 04. 065, to consuners.

(6) The term shall also include the sale of prewitten conputer
software other than a sale to a person who presents a resale
certificate under RCW 82.04. 470, regardl ess of the nmethod of delivery
to the end wuser, but shall not include custom software or the
custom zation of prewitten conputer software.

(7) The termshall also include the sale of or charge nade for an
extended warranty to a consuner. For purposes of this subsection,
"extended warranty"” nmeans an agreenent for a specified duration to
performthe replacenent or repair of tangi ble personal property at no
addi tional charge or a reduced charge for tangi bl e personal property,
| abor, or both, or to provide indemification for the replacenent or
repair of tangible personal property, based on the occurrence of
specified events. The term "extended warranty" does not include an
agreenent, otherwise neeting the definition of extended warranty in
this subsection, if no separate charge is nade for the agreenent and
the value of the agreenent is included in the sales price of the

t angi bl e personal property covered by the agreenent. For purposes of
this subsection, "sales price" has the sane neaning as in RCW
82.08. 010.

(8) The termshall not include the sale of or charge nmade for |abor
and services rendered in respect to the building, repairing, or
i nproving of any street, place, road, highway, easenent, right of way,
mass public transportation termnal or parking facility, bridge,
tunnel, or trestle which is owned by a nunicipal corporation or
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political subdivision of the state or by the United States and which is
used or to be used primarily for foot or vehicular traffic including
mass transportation vehicles of any kind.

(9) The term shall also not include sales of chem cal sprays or
washes to persons for the purpose of postharvest treatnent of fruit for
the prevention of scald, fungus, nold, or decay, nor shall it include
sales of feed, seed, seedlings, fertilizer, agents for enhanced
pollination including insects such as bees, and spray materials to:
(a) Persons who participate in the federal conservation reserve
program the environnmental quality incentives program the wetlands
reserve program and the wildlife habitat incentives program or their
successors adm nistered by the United States departnent of agriculture;
(b) farmers for the purpose of producing for sale any agricultural
product; and (c) farmers acting under cooperative habitat devel opnent
or access contracts wth an organi zati on exenpt from federal incone tax
under 26 U. S.C. Sec. 501(c)(3) or the Washington state departnent of
fish and wldlife to produce or inprove wildlife habitat on | and that
the farmer owns or | eases.

(10) The term shall not include the sale of or charge made for
| abor and services rendered in respect to the constructing, repairing,
decorating, or inproving of new or existing buildings or other
structures under, upon, or above real property of or for the United
States, any instrunentality thereof, or a county or city housing
authority created pursuant to chapter 35.82 RCW including the
installing, or attaching of any article of tangi ble personal property
therein or thereto, whether or not such personal property becones a
part of the realty by virtue of installation. Nor shall the term
i nclude the sale of services or charges made for the clearing of |and
and the noving of earth of or for the United States, any
instrunentality thereof, or a county or city housing authority. Nor
shall the term include the sale of services or charges made for
cleaning up for the United States, or its instrunentalities,
radi oactive waste and other byproducts of weapons production and
nucl ear research and devel opnent.

(11) The term shall not include the sale of or charge made for
| abor, services, or tangi bl e personal property pursuant to agreenents
provi di ng mai ntenance services for bus, rail, or rail fixed guideway
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equi pnent when a regional transit authority is the recipient of the
| abor, services, or tangi ble personal property, and a transit agency,
as defined in RCW81.104. 015, perforns the | abor or services.

(12) Until July 1, 2010, the termshall not include the sale of or
charge made for |abor and services rendered for environnental renedia

action as defined in section 3 of this act.

Sec. 2. RCW 82.04.190 and 2005 c 514 s 103 are each anended to
read as foll ows:

"Consuner" means the foll ow ng:

(1) Any person who purchases, acquires, owns, holds, or uses any
article of tangible personal property irrespective of the nature of the
person's business and including, anong others, wthout limting the
scope hereof, persons who install, repair, clean, alter, inprove,
construct, or decorate real or personal property of or for consuners
other than for the purpose (a) of resale as tangi ble personal property
in the regular course of business or (b) of incorporating such property
as an ingredient or conponent of real or personal property when
installing, repairing, cleaning, altering, inprinting, inproving,
constructing, or decorating such real or personal property of or for
consuners or (c) of consum ng such property in producing for sale a new
article of tangible personal property or a new substance, of which such
property becones an ingredient or conponent or as a chem cal used in
processi ng, when the primary purpose of such chemcal is to create a
chem cal reaction directly through contact with an ingredient of a new
article being produced for sale or (d) of consumng the property
purchased in producing ferrosilicon which is subsequently used in
produci ng magnesium for sale, if the primary purpose of such property
is to create a chemcal reaction directly through contact with an
ingredient of ferrosilicon or (e) of satisfying the person's
obl i gati ons under an extended warranty as defined in RCW 82. 04.050(7),
i f such tangi bl e personal property replaces or becones an ingredient or
conponent of property covered by the extended warranty wthout
i nterveni ng use by such person;

(2)(a) Any person engaged in any business activity taxable under
RCW 82. 04. 290 or 82.04.2908; (b) any person who purchases, acquires, or
uses any tel ephone service as defined in RCW82.04. 065, other than for
resale in the regular course of business; (c) any person who purchases,
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acquires, or uses any service defined in RCW 82.04.050(2)(a), other

than for resale in the regular course of business or for the purpose of

satisfying the person's obligations under an extended warranty as

defined in RCW82.04.050(7); (d) any person who purchases, acquires, or

uses any amnusenent and recreation service defined in RCW
82.04.050(3)(a), other than for resale in the regular course of

busi ness; (e) any person who is an end user of software; and (f) any

person who purchases or acquires an extended warranty as defined in RCW
82.04.050(7) other than for resale in the regular course of business;

(3) Any person engaged in the business of contracting for the
buil ding, repairing or inproving of any street, place, road, highway,
easenent, right of way, mass public transportation term nal or parking
facility, bridge, tunnel, or trestle which is owed by a nunicipal
corporation or political subdivision of the state of WAshi ngton or by
the United States and which is used or to be used primarily for foot or
vehi cul ar traffic including nmass transportation vehicles of any kind as
defined in RCW82.04.280, in respect to tangi bl e personal property when
such person incorporates such property as an ingredi ent or conponent of
such publicly owned street, place, road, highway, easenent, right of
way, mass public transportation termnal or parking facility, bridge,
tunnel, or trestle by installing, placing or spreading the property in
or upon the right of way of such street, place, road, highway,
easenent, bridge, tunnel, or trestle or in or upon the site of such
mass public transportation termnal or parking facility;

(4) Any person who is an owner, |lessee or has the right of
possession to or an easenent in real property which is being
constructed, repaired, decorated, inproved, or otherwise altered by a
person engaged in business, excluding only (a) municipal corporations
or political subdivisions of the state in respect to |abor and services
rendered to their real property which is used or held for public road
purposes, and (b) the United States, instrunentalities thereof, and
county and city housing authorities created pursuant to chapter 35.82
RCWin respect to | abor and services rendered to their real property.
Not hing contained in this or any other subsection of this definition
shal |l be construed to nodify any other definition of "consuner"”;

(5 Any person who is an owner, |essee, or has the right of
possession to personal property which is being constructed, repaired,
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i nproved, cleaned, inprinted, or otherwi se altered by a person engaged
i n busi ness;

(6) Any person engaged in the business of constructing, repairing,
decorating, or inproving new or existing buildings or other structures
under, upon, or above real property of or for the United States, any
instrunmentality thereof, or a county or city housing authority created
pursuant to chapter 35.82 RCW including the installing or attaching of
any article of tangi ble personal property therein or thereto, whether
or not such personal property becones a part of the realty by virtue of
installation; also, any person engaged in the business of clearing |and
and noving earth of or for the United States, any instrunentality
thereof, or a county or city housing authority created pursuant to
chapter 35.82 RCW Any such person shall be a consunmer within the
meani ng of this subsection in respect to tangible personal property
incorporated into, installed in, or attached to such building or other
structure by such person, except that consunmer does not include any
person engaged in the business of constructing, repairing, decorating,
or inproving new or existing buildings or other structures under, upon,
or above real property of or for the United States, or any
instrunmentality thereof, if the investnment project would qualify for
sal es and use tax deferral under chapter 82.63 RCWIif undertaken by a
private entity;

(7) Any person who is a lessor of machinery and equipnent, the
rental of which is exenpt fromthe tax inposed by RCW 82.08. 020 under
RCW 82.08. 02565, wth respect to the sale of or charge made for
tangi bl e personal property consunmed in respect to repairing the
machi nery and equi pnent, if the tangi ble personal property has a useful
life of less than one year. Not hi ng contained in this or any other
subsection of this section shall be construed to nodify any other
definition of "consunmer";

(8) Any person engaged in the business of cleaning up for the
United States, or its instrunentalities, radioactive waste and ot her
byproducts of weapons production and nucl ear research and devel opnent;
((and))

(9) Any person who is an owner, |essee, or has the right of
possession of tangible personal property that, under the terns of an
extended warranty as defined in RCW82.04.050(7), has been repaired or
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is replacenent property, but only with respect to the sale of or charge
made for the repairing of the tangible personal property or the
repl acenent property; and

(10) Until July 1, 2010, any person engaged in the business of
conducting environnental renedial action as defined in section 3 of
this act.

NEW SECTION. Sec. 3. A new section is added to chapter 82.04 RCW
to read as foll ows:

(1) Upon every person engaging within this state in the business of
envi ronnental renedi al action, the anobunt of tax with respect to such
busi ness shall be equal to the value of the gross incone of the
business multiplied by the rate 0.471 percent.

(2)(a) For purposes of this section, "environnental renedial
action" neans:

(1) Those services related to the identification, investigation, or
cl eanup arising out of the release or threatened rel ease of hazardous
substances in Washington state that are conducted under contract with
t he departnent of ecology or under an enforcenent order, agreed order,
or consent decree executed by the departnent of ecology, or those
services, when evaluated as a whole, that are the substantial
equi val ent of a departnent of ecol ogy-conducted or supervised renedi al
action under the nodel toxics control act, chapter 70.105D RCW or

(i1) Those services related to the identification, investigation,
or cleanup of a facility located in Washington state that are conducted
under contract with the United States environnental protection agency
or under an order or consent decree executed by the United States
environnental protection agency, or that are consistent with the
nati onal contingency plan adopted under the conprehensive environnental
response conpensation and liability act, 42 US. C. Sec. 9605 as it
exists on July 1, 1998, and those services are conducted at facilities
that are included on the national priorities list adopted under 42
US C Sec. 9605 as it exists on July 1, 1998, or at facilities subject
to a renoval action authorized under 42 U.S.C. Sec. 9604 as it exists
on July 1, 1998.

(b) "Environnmental renedial action"” does not include services that
woul d normal |y be rendered as part of site devel opnent, redevel opnent,
or mai ntenance i ncl udi ng:

SSB 6781 p. 10
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(i) Denolition of structures, including services related to renoval
of asbestos or lead paint from structures, unless renoval of the
structure is necessary to gain access to underlying soil or ground
wat er contam nati on;

(1i1) Placenent of pavenent and sidewal ks;

(1i1) Landscaping of the site; and

(iv) Installation of new underground storage tank systens.

(3) A site is eligible for environnental renedial action upon
submttal, via certified miil to the departnent of ecology and the
departnment of revenue, of the foll ow ng:

(a) Acertification fromthe owner, the departnent of ecol ogy, or
the United States environmental protection agency, containing the
foll ow ng information:

(1) The location of the site, shown on a map and identified by
parcel nunber or nunbers and street address;

(ii1) The name and address and daytinme phone nunber of a contact

per son;

(ti1) A statement that the proposed environnental renedial actions
will be conducted by the departnent of ecology or its authorized
contractor under chapter 70.105D RCW or wll be substantially

equi valent to a departnent of ecol ogy-conducted or supervised renedi al
action under the nodel toxics control act, chapter 70.105D RCW or wil|
be conducted by the United States environnmental protection agency or
its authorized contractor or wll be consistent with the national
contingency plan under 42 U S. C. Sec. 9605 as it exists on July 1,
1998; and

(iv) A description of the proposed environnmental remedial actions
to be taken; and

(b)(i) A certification from a certified underground storage tank
service supervisor as authorized in chapter 90.76 RCW from a
pr of essi onal engineer |licensed in the state of Washington, or from an
envi ronment al professional who subscribes to a code of professiona
responsibility admnistered by a recogni zed organi zation representing
such professions containing the follow ng information:

(A) Confirmation that an environnental renedial action as defined
in this sectionis to be conducted at the site;

(B) The location of the site, shown on a map and identified by
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parcel nunber or nunbers and street address, and the approximte
| ocation of the proposed environnental renedial action; and

(© The nanme, address, telephone nunber, and uniform business
identifier of the person providing the certification; or

(1i) If applicable to the site, a copy of an enforcenent order,
agreed order, or consent decree executed by the departnent of ecol ogy
or the United States environnental protection agency.

(4) The departnment of revenue shall respond in witing to the owner
within thirty days confirmng receipt of the certification, or
certifications, of eligibility. Under RCW 82.32.330(3)(m,
certification is subject to disclosure and copies may be obtained from
t he departnent upon request. The request shall be in witing and shall
identify the site by county and parcel nunber or nunbers.

(5) The owner shall provide a copy of the confirmation from the
departnent of revenue to each person who renders environnental renedial
action at the site. Each person who renders such action shal
separately state the charges for |abor and services associated with the
envi ronnent al renedi al action.

(6) Upon conpletion of the environnental renedial action, the owner
shall submt to the departnent of ecology a report docunenting the
environmental renedial actions conducted at the site and docunenting
conpliance with the requirenents of chapter 70.105D RCW

(7) In addition to any other penalties, a person who files a
certificate with the departnent of ecology or the departnent of revenue
that contains fal sehoods or m srepresentations are subject to penalties
aut hori zed under chapter 18.43 or 90.76 RCWor RCWO9A. 76.175. Also, a
person who inproperly reports the person's tax class shall be assessed
a penalty of fifty percent of the tax due, in addition to other taxes
or penalties, together with interest. The departnent of revenue shal
wai ve the penalty inposed under this section if it finds that the
fal sehoods or msrepresentations or inproper reporting of the tax
classification was due to circunstances beyond the control of the
per son.

(8) This section expires July 1, 2010.

~-- END ---
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