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SENATE BI LL 6833

St ate of WAshi ngt on 59th Legislature 2006 Regul ar Sessi on
By Senators Miulliken and Rasnmussen

Read first time 01/26/2006. Referred to Commttee on GCovernnent
Operations & El ections.

AN ACT Relating to the use of conservation easenents; anendi ng RCW
36. 70A. 060 and 36. 70A. 070; adding a new section to chapter 36. 70A RCW
and creating new sections.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. (1) The legislature finds that it is in the
best interest of the state to find innovative and economcally
sustai nable ways to conserve and protect wildlife habitat and other
nat ural resources.

(2) The legislature further finds that working natural resource and
wildlife habitat lands can be preserved through the creation of
conservation easenents that reduce the anount of |and available for
i nt ensi ve devel opnent.

(3) The legislature recognizes the unique interests and know edge
that private property owners have about their |and and about the npst
effective neans available to protect the wildlife habitat and natural
resources on that | and.

(4) The legislature intends to protect the use and val ue of private
property and the wildlife habitat and other natural resources on that
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property by encour agi ng vol unt ary, cooperative envi ronnent al
enhancenment and protection prograns with willing property owners.

Sec. 2. RCW36. 70A. 060 and 2005 ¢ 423 s 3 are each anended to read
as follows:

(1) (a) Except as provided in RCW36. 70A. 1701, each county that is
requi red or chooses to plan under RCW 36. 70A. 040, and each city within
such county, shall adopt devel opnent regul ati ons on or before Septenber
1, 1991, to assure the conservation of agricultural, forest, and
m neral resource |ands designated under RCW 36. 70A. 170. Regul ati ons
adopt ed under this subsection may not prohibit uses legally existing on
any parcel prior to their adoption and shall remain in effect until the
county or <city adopts developnent regulations pursuant to RCW
36. 70A. 040. Such regulations shall assure that the use of |ands
adj acent to agricultural, forest, or mneral resource |ands shall not
interfere with the continued use, in the accustonmed manner and in
accordance with best managenent practices, of these designated | ands
for the production of food, agricultural products, or tinber, or for
the extraction of mnerals.

(b) Counties and cities shall require that all plats, short plats,
devel opnent permts, and building permts issued for devel opnent
activities on, or within five hundred feet of, |ands designated as
agricultural lands, forest |lands, or mneral resource |ands, contain a
notice that the subject property is wthin or near designated
agricultural lands, forest |lands, or mneral resource |ands on which a
variety of commercial activities may occur that are not conpatible with
residential devel opnent for certain periods of limted duration. The
notice for mneral resource |lands shall also informthat an application
mght be nmade for mning-related activities, including mning,
extraction, washing, crushing, stockpiling, blasting, transporting, and
recycling of mnerals.

(2) Each county and city shall adopt devel opnent regul ati ons that
protect critical areas that are required to be designhated under RCW
36. 70A. 170. For counties and cities that are required or choose to
pl an under RCW 36.70A. 040, such developnent regulations shall be
adopted on or before Septenber 1, 1991. For the renmainder of the
counties and cities, such devel opnent regul ations shall be adopted on
or before March 1, 1992.
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(3) A county shall not adopt developnent requlations under this
chapter that directly or indirectly preclude a property owner from
being able to establish a conservation easenent on a parcel or portion
of a parcel of land, enter into an agreenent to sell or transfer the
devel opnent rights associated with a parcel or portion of a parcel of
land, or qualify for or enroll a parcel or a portion of a parcel of
land in any conservation reserve enhancenent program or equival ent
programthat protects the natural resources and habitat areas of that
par cel

(4) Such counties and cities shall review these designations and
devel opnment regul ati ons when adopting their conprehensive plans under
RCW 36. 70A. 040 and inplenenting devel opnent regulations under RCW
36. 70A. 120 and may al ter such designations and devel opnent regul ati ons
to insure consistency.

((4))) (5) Forest land and agricultural land | ocated w thin urban
grow h areas shall not be designated by a county or city as forest |and
or agricultural land of long-term commercial significance under RCW
36. 70A. 170 unless the city or county has enacted a program aut hori zi ng
transfer or purchase of devel opnent rights.

Sec. 3. RCW36.70A. 070 and 2005 ¢ 360 s 2 are each anended to read
as follows:

The conprehensive plan of a county or city that is required or
chooses to plan under RCW 36. 70A. 040 shall consist of a map or nmaps,
and descriptive text covering objectives, principles, and standards
used to develop the conprehensive plan. The plan shall be an
internally consistent docunent and all elenments shall be consistent
with the future land use map. A conprehensive plan shall be adopted
and anended with public participation as provided in RCW 36. 70A. 140.

Each conprehensive plan shall include a plan, schene, or design for
each of the follow ng:

(1) A Jland wuse elenent designating the proposed genera
di stribution and general |ocation and extent of the uses of |and, where
appropriate, for agriculture, tinber production, housing, comerce,
i ndustry, recreation, open spaces, general aviation airports, public

utilities, public facilities, and other |and uses. The land use
el ement shall include popul ation densities, building intensities, and
estimates of future popul ation grow h. The |and use el enent shal
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provide for protection of the quality and quantity of ground water used
for public water supplies. Wher ever possible, the land use el enent
should consider wutilizing wurban planning approaches that pronote
physical activity. Were applicable, the | and use el enent shall review
drai nage, flooding, and storm water run-off in the area and nearby
jurisdictions and provide guidance for corrective actions to mtigate
or cl eanse those discharges that pollute waters of the state, including
Puget Sound or waters entering Puget Sound.

(2) A housing elenent ensuring the vitality and character of
establ i shed residential nei ghborhoods that: (a) Includes an inventory
and analysis of existing and projected housing needs that identifies
t he nunber of housing units necessary to nmanage projected growh; (b)
includes a statenent of goals, policies, objectives, and nmandatory

provisions for the preservation, inprovenent, and developnent of
housi ng, including single-famly residences; (c) identifies sufficient
land for housing, including, but not limted to, governnent-assisted

housi ng, housing for Jlowincone famlies, manufactured housing,
multifam |y housing, and group hones and foster care facilities; and
(d) makes adequate provisions for existing and projected needs of all
econom ¢ segnents of the conmunity.

(3) A capital facilities plan elenent consisting of: (a) An
inventory of existing capital facilities owed by public entities,
showi ng the | ocations and capacities of the capital facilities; (b) a
forecast of the future needs for such capital facilities; (c) the
proposed locations and capacities of expanded or new capital
facilities; (d) at least a six-year plan that wll finance such capital
facilities within projected funding capacities and clearly identifies
sources of public noney for such purposes; and (e) a requirenment to
reassess the land use elenent if probable funding falls short of
nmeeting existing needs and to ensure that the | and use el enent, capital
facilities plan elenent, and financing plan wthin the capital
facilities plan elenment are coordinated and consistent. Park and
recreation facilities shall be included in the capital facilities plan
el enent .

(4) A utilities elenent consisting of the general |[|ocation,
proposed | ocation, and capacity of all existing and proposed utilities,
including, but not limted to, electrical lines, telecomunication

lines, and natural gas lines.
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(5 Rural elenent. Counties shall include a rural elenent
i ncluding | ands that are not designated for urban growth, agriculture,
forest, or mneral resources. The follow ng provisions shall apply to
the rural elenent:

(a) Gowth managenent act goals and | ocal circunstances. Because
ci rcunstances vary fromcounty to county, in establishing patterns of
rural densities and uses, a county may consider |ocal circunstances,
but shall develop a witten record explaining how the rural elenent
harnoni zes the planning goals in RCW 36.70A.020 and neets the
requi renents of this chapter.

(b) Rural devel opnent. The rural elenent shall permt rural
devel opnent, forestry, and agriculture in rural areas. The rural
el enent shall provide for a variety of rural densities, uses, essential
public facilities, and rural governnental services needed to serve the
permtted densities and uses. To achieve a variety of rural densities
and uses, counties may provide for clustering, density transfer, design
gui del i nes, conservation easenents, and other innovative techniques
that will acconmmodate appropriate rural densities and uses that are not
characterized by urban growh and that are consistent with rural
character.

(c) Measures governing rural devel opnent. The rural el enent shal
i ncl ude neasures that apply to rural devel opnment and protect the rural
character of the area, as established by the county, by:

(1) Containing or otherwi se controlling rural devel opnent;

(1i1) Assuring visual conpatibility of rural devel opnent with the
surroundi ng rural area,;

(1i1) Reducing the inappropriate conversion of undevel oped | and
into sprawling, |lowdensity devel opment in the rural areas,;

(tv) Protecting critical areas, as provided in RCW 36. 70A. 060, and
surface water and ground water resources through (A) prograns that
encourage the voluntary designation by property owners of land that is
avai l abl e for purchase of conservation easenents for the protection of
habi tat and other natural resources; and (B) prograns for the purchase
of conservation easenents to parcels or portions of parcels of |and by
the state, county, or other agencies of |ocal governnent; and

(v) Protecting against conflicts wth the use of agricultural,
forest, and m neral resource | ands desi gnated under RCW 36. 70A. 170.
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(d) Limted areas of nore intensive rural devel opnent. Subject to
the requirenents of this subsection and except as otherw se
specifically provided in this subsection (5)(d), the rural elenment may
allow for limted areas of nore intensive rural devel opnment, including
necessary public facilities and public services to serve the limted
area as foll ows:

(i) Rural devel opnent consisting of the infill, devel opnent, or
redevel opnment of existing comrercial, industrial, residential, or
m xed-use areas, whether characterized as shoreline devel opnent,
villages, hamlets, rural activity centers, or crossroads devel opnents.

(A) A comercial, industrial, residential, shoreline, or m xed-use
area shall be subject to the requirements of (d)(iv) of this
subsection, but shall not be subject to the requirenents of (c)(ii) and
(ti1) of this subsection.

(B) Any devel opnent or redevel opnment other than an industrial area
or an industrial use wthin a mxed-use area or an industrial area
under this subsection (5)(d)(i) must be principally designed to serve
the existing and projected rural popul ation.

(© Any devel opnent or redevelopnent in terns of building size
scale, use, or intensity shall be consistent wth the character of the
exi sting areas. Devel opnent and redevel opnent may include changes in
use from vacant |land or a previously existing use so long as the new
use confornms to the requirenents of this subsection (5);

(1i) The intensification of devel opnment on |ots containing, or new
devel opment of, small-scale recreational or tourist uses, including
commercial facilities to serve those recreational or tourist uses, that
rely on a rural location and setting, but that do not include new

residential developnent. A small-scale recreation or tourist use is
not required to be principally designed to serve the existing and
projected rural population. Public services and public facilities

shall be limted to those necessary to serve the recreation or tourist
use and shall be provided in a manner that does not permt |owdensity
spraw ;

(tit) The intensification of developnent on Ilots containing
i solated nonresidential uses or new devel opnent of isolated cottage
industries and isolated small-scal e businesses that are not principally
designed to serve the existing and projected rural population and
nonresi dential wuses, but do provide job opportunities for rural
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resi dents. Rural counties may allow the expansion of small-scale
busi nesses as long as those small-scale businesses conform with the
rural character of the area as defined by the Iocal governnent
according to RCW 36. 70A 030((x4)»)) (15). Rural counties nmay also
all ow new snal | -scal e businesses to utilize a site previously occupied
by an existing business as long as the new snuall-scale business
confornms to the rural character of the area as defined by the |oca
governnent according to RCW 36. 70A. 030( (+4))) (15). Public services
and public facilities shall be limted to those necessary to serve the
i sol ated nonresidential use and shall be provided in a manner that does
not permt |owdensity spraw ;

(tv) A county shall adopt neasures to mnimze and contain the
existing areas or wuses of nore intensive rural developnent, as
appropriate, authorized under this subsection. Lands included in such
existing areas or wuses shall not extend beyond the 1logical outer
boundary of the existing area or use, thereby allow ng a new pattern of
| ow-density spraw. Existing areas are those that are clearly
identifiable and contained and where there is a |logical boundary
delineated predom nately by the built environment, but that may also
i ncl ude undevel oped lands if limted as provided in this subsection
The county shall establish the |ogical outer boundary of an area of
nore intensive rural devel opnent. In establishing the |ogical outer
boundary the county shall address (A) the need to preserve the
character of existing natural neighborhoods and conmunities, (B)
physi cal boundaries such as bodies of water, streets and hi ghways, and
land fornms and contours, (C) the prevention of abnormally irregular
boundaries, and (D) the ability to provide public facilities and public
services in a manner that does not permt |owdensity spraw;

(v) For purposes of (d) of this subsection, an existing area or
exi sting use is one that was in existence:

(A On July 1, 1990, in a county that was initially required to
pl an under all of the provisions of this chapter;

(B) On the date the county adopted a resolution under RCW
36. 70A. 040(2), in a county that is planning under all of the provisions
of this chapter under RCW 36. 70A. 040(2); or

(C© On the date the office of financial managenent certifies the
county's popul ation as provided in RCW 36. 70A. 040(5), in a county that
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is planning under all of the provisions of this chapter pursuant to RCW
36. 70A. 040(5) .

(e) Exception. This subsection shall not be interpreted to permt
in the rural area a major industrial devel opnent or a master planned
resort unless otherwi se specifically permtted under RCW 36. 70A. 360 and
36. 70A. 365.

(6) A transportation elenent that inplenents, and is consistent
with, the I and use el enent.

(a) The transportation elenment shall include the follow ng
subel enent s:

(i) Land use assunptions used in estimating travel;

(i) Estimated traffic inpacts to state-owned transportation
facilities resulting fromland use assunptions to assist the departnent
of transportation in nonitoring the performance of state facilities, to
pl an i nprovenents for the facilities, and to assess the inpact of |and-
use deci sions on state-owned transportation facilities;

(ii1) Facilities and services needs, including:

(A) An inventory of air, water, and ground transportation

facilities and services, including transit alignnments and general
aviation airport facilities, to define existing capital facilities and
travel levels as a basis for future planning. This inventory nmnust

include state-owned transportation facilities within the city or
county's jurisdictional boundari es;

(B) Level of service standards for all locally owed arterials and
transit routes to serve as a gauge to judge perfornmance of the system
These standards shoul d be regionally coordinat ed;

(C For state-owned transportation facilities, |evel of service
standards for highways, as prescribed in chapters 47.06 and 47.80 RCW
to gauge the performance of the system The purposes of reflecting
level of service standards for state highways in the loca
conprehensive plan are to nonitor the performance of the system to
eval uate i nprovenent strategies, and to facilitate coordination between
the county's or city's six-year street, road, or transit program and
the departnent of transportation's six-year investnent program The
concurrency requirenents of (b) of this subsection do not apply to
transportation facilities and services of statew de significance except
for counties consisting of islands whose only connection to the
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mai nl and are state highways or ferry routes. In these island counties,
state highways and ferry route capacity nust be a factor in neeting the
concurrency requirenents in (b) of this subsection;

(D) Specific actions and requirenents for bringing into conpliance
| ocally owned transportation facilities or services that are bel ow an
established | evel of service standard;

(E) Forecasts of traffic for at |east ten years based on the
adopted | and use plan to provide information on the |ocation, timng,
and capacity needs of future growth;

(F) ldentification of state and | ocal system needs to neet current
and future denmands. I dentified needs on state-owned transportation
facilities nust be consi stent with the statewide nultinodal
transportation plan required under chapter 47.06 RCW

(1v) Finance, including:

(A) An analysis of funding capability to judge needs against
probabl e fundi ng resources;

(B) Anultiyear financing plan based on the needs identified in the
conprehensive plan, the appropriate parts of which shall serve as the
basis for the six-year street, road, or transit programrequired by RCW
35.77.010 for cities, RCW 36.81.121 for counties, and RCW 35.58. 2795
for public transportation systens. The nultiyear financing plan should
be coordinated with the ((stx—year)) ten-year inprovenent program
devel oped by the departnent of transportation as required by RCW
47.05. 030;

(© If probable funding falls short of neeting identified needs, a
di scussion of how additional funding will be raised, or how |land use
assunptions wll be reassessed to ensure that Ievel of service
standards will be net;

(v) Intergovernmental coordination efforts, including an assessnent
of the inpacts of the transportation plan and | and use assunptions on
the transportation systens of adjacent jurisdictions;

(vi) Demand- managenent strategies;

(vii) Pedestrian and bicycle conmponent to include collaborative
efforts to identify and designate planned i nprovenents for pedestrian
and bicycle facilities and corridors that address and encourage
enhanced community access and pronote healthy lifestyles.

(b) After adoption of the conprehensive plan by jurisdictions
required to plan or who choose to plan under RCW 36. 70A. 040, |oca
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jurisdictions nust adopt and enforce ordinances which prohibit
devel opnent approval if the devel opnent causes the |evel of service on
a locally owed transportation facility to decline bel ow the standards
adopted in the transportation el enment of the conprehensive plan, unless
transportation i nprovenents or strategies to acconmodate the inpacts of
devel opment are nmade concurrent with the devel opnent. These strategies
may include increased public transportation service, ride sharing
progr ans, demand nmanagenent, and other transportation systens
managenent strategies. For the purposes of this subsection (6)
"concurrent with the developnent” shall nean that inprovenents or
strategies are in place at the tinme of devel opnent, or that a financial
commitnment is in place to conplete the inprovenents or strategies
Wi thin six years.

(c) The transportation elenent described in this subsection (6),
and the six-year plans required by RCW 35.77.010 for cities, RCW
36.81.121 for counties, and RCW 35.58.2795 for public transportation
systens, and the ten-year plans required by RCW 47.05.030 for the
state, must be consistent.

(7) An econom c devel opnent elenent establishing |ocal goals,
policies, objectives, and provisions for economc growh and vitality
and a high quality of life. The elenent shall include: (a) A summary
of the | ocal econony such as popul ation, enploynent, payroll, sectors,
busi nesses, sales, and other information as appropriate; (b) a sumrmary
of the strengths and weaknesses of the |ocal econony defined as the
commercial and industrial sectors and supporting factors such as | and
use, transportation, utilities, education, work force, housing, and
natural /cultural resources; and (c) an identification of policies,
prograns, and projects to foster econom c growh and devel opnent and to
address future needs. A city that has chosen to be a residential
community is exenpt fromthe econom c devel opnent el ement requirenent
of this subsection.

(8 A park and recreation elenent that inplenents, and is
consistent with, the capital facilities plan elenent as it relates to
park and recreation facilities. The elenment shall include: (a)
Estimates of park and recreation demand for at |east a ten-year period,
(b) an evaluation of facilities and service needs; and (c) an
eval uation of intergovernnental coordination opportunities to provide
regi onal approaches for neeting park and recreational demand.
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(9) It is the intent that new or anended elenents required after
January 1, 2002, be adopted concurrent with the scheduled update
provided in RCW 36. 70A. 130. Requirenents to incorporate any such new
or anended elenents shall be null and void until funds sufficient to
cover applicable |ocal government costs are appropriated and
distributed by the state at |east tw years before |ocal governnent
must updat e conprehensive plans as required in RCW 36. 70A. 130.

NEW SECTION. Sec. 4. A new section is added to chapter 36. 70A RCW
to read as foll ows:

(1) Except as provided in subsection (2) of this section, for any
parcel or contiguously adjacent parcels owned by the sane individual or
jointly by the same individuals where the owners have established a
conservation easenment over or otherwise transferred the devel opnent
rights for nore than fifty percent of that property, the county nay not
prohi bit by regulation or other action any use of that property that
was permtted at the tinme the conservation easenent or other transfer
of devel opnent rights took place.

(2) This section does not prohibit the enforcenent of public health
and safety laws or regulations to preserve or protect human life,
including fire and building codes; structural design or construction
requirenents to prevent harm from earthquakes, flooding, or other
natural disasters; limtations on the operation of sex offender housing
or adult entertai nnment; requiring adherence to chem cal use
restrictions adopted by the United States environnmental protection
agency; worker health and safety laws or regulations; wage and hour
| aws; dairy nutrient managenent restrictions in chapter 90.64 RCW or
regul ations or abatenent orders necessary to prevent nuisances as
defined in RCW7.48.010 or public nuisances as defined in RCW9. 66. 010.

NEW SECTION. Sec. 5. The provisions of this act are to be
liberally construed to effectuate the intent, policies, and purposes of
this act.

NEW SECTION. Sec. 6. This act nmay not be construed to di m nish,
nodi fy, or replace any other remedy provided under the United States or
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