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SUBSTI TUTE HOUSE BI LL 1196

Passed Legislature - 2005 Regul ar Session
State of WAshi ngt on 59th Legislature 2005 Regul ar Sessi on

By House Commttee on Financial Institutions & Insurance (originally
sponsored by Representatives Kirby, Roach, Sinpson and Chase; by
request of Insurance Comm ssioner)

READ FI RST TI ME 02/ 07/ 05.

AN ACT Relating to the United States | ongshore and harbor workers
conpensati on account in the WAshi ngton insurance guaranty associ ati on;
amendi ng RCW 48. 32. 010, 48.32.020, 48.32.030, 48.32.040, 48.32.050,
48. 32. 060, and 48. 32. 100; and decl aring an energency.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW48.32.010 and 1971 ex.s. ¢ 265 s 1 are each anended to
read as foll ows:

The purpose of this chapter is to provide a nechanism for the
paynent of covered clai ns ((unrder—eertarn—t+hsurance—polietes)) to avoid
excessive delay in paynent and to avoid financial loss to clainmants or
pol i cyhol ders under certain policies of insurance covered by the scope
of this chapter because of the insolvency of an insurer, to assist in
the detection and prevention of insurer insolvencies, and to provide an
association to assess the cost of such protection anong insurers.

Sec. 2. RCW48.32.020 and 1987 ¢ 185 s 29 are each anmended to read
as foll ows:

This chapter ((shalH—appty)) applies to all kinds of direct
i nsurance, except life, title, surety, disability, credit, nortgage

p. 1 SHB 1196. SL
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guaranty, workers' conpensation, and ocean marine ((H+Asurance)).
Wrkers' conpensation as used in this section does not include
| ongshore and harbor workers' conpensation act insurance.

Sec. 3. RCW 48.32.030 and 1975-'76 2nd ex.s. ¢ 109 s 3 are each
anmended to read as foll ows:

As used in this chapter:

(1) "Account"” neans one of the ((+we)) three accounts created in
RCW 48. 32. 040 ( (as—nowor—hereafter—arended)).

(2) "Association" neans the \Washington insurance guaranty
associ ation created in RCW 48. 32. 040.

(3) "Conm ssioner"” neans the insurance comm ssioner of this state.

(4) "Covered claim neans:.

(a) Except for longshore and harbor workers' conpensation act
insurance, an wunpaid claim including one for unearned prem uns,
((whieh)) that arises out of and is within the coverage of an insurance
policy to which this chapter applies issued by an insurer, if such
i nsurer becones an insolvent insurer after the first day of April, 1971
and (((a))) (i) the claimant or insured is a resident of this state at
the tinme of the insured event; or ((fb)y)) (ii) the property from which
the claimarises is permanently located in this state. "Covered cl ainf
((shalt)) does not include any anobunt due any reinsurer, insurer,
i nsurance pool, or underwiting association, as subrogation recoveries
or otherw se((+—PROADBED—Fhat)). However, a claim for any such
anount asserted against a person insured under a policy issued by an
i nsurer which has becone an insolvent insurer, which, if it were not a
claimby or for the benefit of a reinsurer, insurer, insurance pool, or
underwriting association, would be a "covered claim may be filed
directly with the receiver of the insolvent insurer, but in no event
may any such claimbe asserted in any |egal action against the insured
of such insolvent insurer. In addition, "covered clainl ((shat)) does
not include any claim filed wth the association subsequent to the
final date set by the court for the filing of clains against the
i qui dator or receiver of an insolvent insurer; and

(b) For longshore and harbor workers' conpensation act insurance,
an unpaid claim excluding one for unearned prem uns, for benefits due
an injured worker under the |ongshore and harbor workers' conpensation
act that is within the coverage of an insurance policy to which this

SHB 1196. SL p. 2
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chapter applies issued by an insurer, if that insurer becones an
insolvent insurer after the effective date of this section and (i) the
worksite fromwhich the injury occurred is within this state or on the
navi gable waters within or inmediately offshore of this state, or (ii)
the worksite fromwhich the injury occurred is outside this state, the
infjured worker is a permanent resident of this state, the injured
worker is tenporarily working at the worksite from which the injury
occurred, and the injured worker is not covered under a policy of
| ongshore and harbor workers' conpensation insurance issued in another
state. "Covered claimt does not include any anpbunt due any insurer
reinsurer, insurance pool, or underwiting association, as subrogation
recoveries or otherw se.

(5) "lInsolvent insurer" nmeans:

(a) Aninsurer ((fa))) (i) authorized to transact insurance in this
state either at the tinme the policy was issued or when the insured
event occurred and (((b))) (ii) determned to be insolvent and ordered
liquidated by a court of conpetent jurisdiction, and which adjudication
was subsequent to the first day of April, 1971; and

(b) I'n the case of an insurer witing | ongshore and harbor workers'
conpensation act insurance, an insurer (i) authorized to wite this
class of insurance at the tinme the policy was witten and (ii)
determined to be insolvent and ordered liquidated by a court of
conpetent jurisdiction subsequent to the effective date of this
section.

(6) "Longshore and harbor workers' conpensation act" neans the
| ongshore and harbor workers' conpensation act as defined in US C
Title 33, Chapter 18, 901 et seq. and its extensions commonly known as
the defense base act, out er conti nent al shel f | ands  act,
nonappropriated funds instrunentalities act, District of Colunbia
wor kers' conpensation act, and the war hazards act.

((66))) (7) "Menber insurer"™ neans any person who (a) wites any
kind of insurance to which this chapter applies under RCW 48. 32. 020,
i ncl udi ng the exchange of reciprocal or interinsurance contracts, and
(b) holds a certificate of authority to transact insurance in this
state.

((6)) (8) "Net direct witten premuns” neans direct gross
premuns witten in this state on insurance policies to which this
chapter applies, less return premuns thereon and dividends paid or

p. 3 SHB 1196. SL
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credited to policyholders on such direct business. "Net direct witten
prem uns" does not include prem uns on contracts between insurers or
rei nsurers.

((3))) (9) "Person" nmeans any i ndi vi dual cor poration,
partnership, association, or voluntary organization.

Sec. 4. RCW 48.32.040 and 1975-'76 2nd ex.s. ¢ 109 s 4 are each
anmended to read as foll ows:

There is hereby created a nonprofit unincorporated |legal entity to
be known as the Wshington insurance guaranty association. Al l
insurers defined as nenber insurers in RCW 48. 32. 030( ({6—as—how—or
hereafter—arended)) shall be and renmain nenbers of the association as
a condition of their authority to transact insurance in this state.
The association shall performits functions under a plan of operation
establi shed and approved under RCW 48.32.070 and shall exercise its
powers through a board of directors established under RCW 48. 32. 050
{ { as—now—or—herealter—anended) ) . For purposes of admnistration and
assessnment, the association shall be divided into ((twe)) three
separate accounts: (1) The autonobile insurance account; ((ard)) (2)
the account for longshore and harbor workers' conpensation act
i nsurance; and (3) the account for all other insurance to which this
chapter applies.

Sec. 5. RCW 48.32.050 and 1975-'76 2nd ex.s. ¢ 109 s 5 are each
anmended to read as foll ows:

(1) The board of directors of the association shall consist of not
|l ess than five nor nore than nine persons serving terns as established
in the plan of operation. The nmenbers of the board shall be sel ected
by nmenber insurers subject to the approval of the conmm ssioner.
Vacanci es on the board shall be filled for the remaining period of the
termby a mgjority vote of the remaining board nenbers, subject to the
approval of the comm ssioner.

(2) In approving selections to the board, the conm ssioner shal
consider anong other things whether all nenber insurers are fairly
repr esent ed. In the event of the insolvency of a nenber insurer who
wites |ongshore and harbor workers' conpensation act insurance, at
| east one nenber of the board nmust represent the interests of this

SHB 1196. SL p. 4
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class of insurer, and this nenber shall be added to the board at the
next annual neeting follow ng the insolvency.

(3) Menbers of the board may be rei nbursed fromthe assets of the
associ ation for expenses incurred by them as nenbers of the board of
directors.

Sec. 6. RCW 48.32.060 and 1975-'76 2nd ex.s. ¢ 109 s 6 are each
anmended to read as foll ows:

(1) The associ ation shall:

(a)(i) For other than covered clains involving the |ongshore and
har bor workers' conpensation act, be obligated to the extent of the
covered clains existing prior to the order of |iquidation and arising
wWthin thirty days after the order of |iquidation, or before the policy
expiration date if l|ess than thirty days after the order of
liquidation, or before the insured replaces the policy or on request
effects cancellation, if he or she does so within thirty days of the
order of Iliquidation, but such an obligation ((shatH-)) includes only
t hat anmount of each covered claim which is in excess of one hundred
dollars and is |less than three hundred thousand dollars. In no event
shal |l the association be obligated to a policyholder or claimnt in an
anount in excess of the face amount of the policy fromwhich the claim
ari ses.

(ii) For covered clains involving |ongshore and harbor workers'
conpensation act insurance, be obligated to the extent of covered
clainse for insolvencies occurring after the effective date of this
section. This obligation is for the statutory obligations established
under the |ongshore and harbor workers' conpensation act. However, the
insured enployer shall reinburse the association for any deductibles
that are owed as part of the insured's obligations.

(b) Be deened the insurer to the extent of its obligation on the
covered clains and to such extent shall have all rights, duties, and
obligations of the insolvent insurer as if the insurer had not becone
i nsol vent .

(c)(i) Allocate clains paid and expenses incurred anong the ((+we))
three accounts enunerated in RCW 48.32.040 ((as—new—or—hereafter
arrended)) separately, and assess nenber insurers separately for each
account anounts necessary to pay the obligations of the association

under ((subseetion—<{31)))(a) ((abeve)) of this subsection subsequent to
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an insol vency, the expenses of handling covered cl ai ns subsequent to an
i nsol vency, the cost of exam nations under RCW 48.32.110, and other
expenses authorized by this chapter. Except as provided for in this
subsection for nenber insurers who wite |ongshore and harbor workers

conpensation act insurance, the assessnents of each nenber insurer
shall be in the proportion that the net direct witten prem uns of the
menber insurer for the cal endar year preceding the assessnent on the
kinds of insurance in the account bears to the net direct witten
premuns of all nenber insurers for the cal endar year preceding the
assessnment on the kinds of insurance in the account. Each nenber
insurer shall be notified of the assessnent not later than thirty days
before it is due. No nenber insurer nay be assessed in any year on any
account an anmount greater than two percent of that nenber insurer's net
direct witten premuns for the cal endar year precedi ng the assessnent
on the kinds of insurance in the account. |[|f the maxi num assessnent,
together with the other assets of the association in any account, does
not provide in any one year in any account an anmount sufficient to nake
all necessary paynments from that account, the funds avail able may be
prorated and the unpaid portion shall be paid as soon thereafter as
funds becone avail able. The association shall pay clains in any order
which it may deem reasonable, including the paynent of clains in the
order such clainms are received from claimants or in groups or
categories of clains, or otherw se. The association may exenpt or
defer, in whole or in part, the assessnent of any nenber insurer, if
t he assessnent woul d cause the nenber insurer's financial statenent to
reflect anmounts of capital or surplus less than the m nimum anounts
required for a certificate of authority by any jurisdiction in which
the nmenber insurer is authorized to transact insurance. Each nenber
insurer serving as a servicing facility may set off against any
assessnent, authorized paynents nmade on covered clains and expenses
incurred in the paynment of such clainms by such nmenber insurer if they
are chargeable to the account for which the assessnent is nade.

(ii) For nenber insurers who wite |ongshore and harbor workers
conpensation act insurance, (c)(i) of this subsection applies except as
nodi fied by the follow ng:

(A) Beginning July 1, 2005, and prior to an insolvency, each nenber
insurer who wites |ongshore and harbor workers' conpensation act
insurance in this state, whether on a primary or excess coverage basis,

SHB 1196. SL p. 6
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shall be assessed at a rate to be determ ned by the association, but
not nore than an annual rate of three percent of the net direct witten
premi um for the cal endar year preceding the assessnent on this kind of
i nsur ance. | nsurer assessnents prior to an insolvency shall continue
until a fund is established that equals four percent of the aggregate
net direct premum for the calendar year preceding the assessnent on
all insurers authorized to wite this kind of insurance;

(B) Subsequent to an insolvency, each nenber insurer who wites
| ongshore and harbor workers' conpensation act insurance in this state,
whet her on a primary or excess coverage basis, shall be assessed at a
rate to be determ ned by the association, but not nore than an annual
rate of three percent of the net direct witten premum for the
calendar year preceding the assessnent on this kind of insurance.
| nsurer assessnents subsequent to an insolvency shall continue until a
fund is established that the association deens sufficient to neet all
claim and |loan obligations of the fund, provided that the net fund
bal ance may not at any tinme exceed four percent of the aggregate net
direct premium for the calendar year preceding the assessnent on all
insurers authorized to wite this kind of insurance; and

(C If any insurer fails to provide its net direct witten prem um
data in an accurate and tinely nmanner upon request by the association,
the association may, at its discretion, substitute that insurer's
direct witten premuns for workers' conpensation reported or
reportable in its statutory annual statenent page fourteen data for the
state of WAshi ngton.

(d) Investigate clainms brought agai nst the association and adj ust,
conprom se, settle, and pay covered clains to the extent of the
association's obligation and deny all other clains.

(e) Notify such persons as the comm ssioner directs under RCW
48. 32.080(2)(a).

(f) Handle clainms through its enployees or through one or nore
insurers or other persons designated as servicing facilities.
Designation of a servicing facility is subject to the approval of the
comm ssi oner, but such designation may be declined by a nenber insurer.

(g) Reinburse each servicing facility for obligations of the
association paid by the facility and for expenses incurred by the
facility while handling clainms on behalf of the association and shal
pay the other expenses of the association authorized by this chapter.

p. 7 SHB 1196. SL
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(2) The association may:

(a) Appear in, defend, and appeal any action on a claim brought
agai nst the associ ati on.

(b) Enploy or retain such persons as are necessary to handl e clains
and performother duties of the association.

(c) Borrow funds necessary to effect the purposes of this chapter
in accord with the plan of operation. 1f such aloan is related to the
account for longshore and harbor workers' conpensation act insurance,
the association may seek such a |oan fromthe WAshi ngton | ongshore and
har bor workers' conpensation act insurance assigned risk plan under RCW
48.22.070 or fromother interested parties.

(d) Sue or be sued.

(e) Negotiate and becone a party to such contracts as are necessary
to carry out the purpose of this chapter.

(f) Perform such other acts as are necessary or proper to
ef fectuate the purpose of this chapter.

(g) Refund to the nenber insurers in proportion to the contribution
of each nenber insurer to that account that anount by which the assets
of the account exceed the liabilities, if, at the end of any cal endar
year, the board of directors finds that the assets of the association
in any account exceed the liabilities of that account as estimated by
the board of directors for the com ng year.

(3) The association shall not access any funds fromthe autonobile
i hsurance account or the account for all other insurance to which this
chapter applies to cover the cost of clains or admnistration arising
under the account for |ongshore and harbor workers' conpensation act
i nsur ance.

Sec. 7. RCW48.32.100 and 1987 ¢ 185 s 30 are each anended to read
as follows:

(1) Any person having a claimagainst his or her insurer under any
provision in his or her insurance policy which is also a covered claim
shall be required to exhaust first ((h+s)) any right under ((sueh))
that policy. Any amount payable on a covered claimunder this chapter
shall be reduced by the amount of ((sweh)) a recovery under the
claimant' s i nsurance policy.

(2) Any person having a claim((whieh)) that nay be recovered under
nore than one insurance guaranty association or its equival ent shal

SHB 1196. SL p. 8
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seek recovery first fromthe association of the place of residence of
the insured except that if it is a first party claim for damage to
property with a permanent |ocation, from the association of the
| ocation of the property, and if it is a workers' conpensation clai mor
a longshore and harbor workers' conpensation act claim from the

associ ation of the permanent residence of the claimnt. Any recovery
under this chapter shall be reduced by the anount of the recovery from
any ot her insurance guaranty association or its equivalent.

NEW SECTION. Sec. 8. This act is necessary for the imrediate
preservation of the public peace, health, or safety, or support of the
state governnent and its existing public institutions, and takes effect
i mredi atel y.

Passed by the House February 25, 2005.

Passed by the Senate April 6, 2005.

Approved by the Governor April 20, 2005.

Filed in Ofice of Secretary of State April 20, 2005.
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