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SENATE BI LL 5794

Passed Legislature - 2005 Regul ar Session
State of WAshi ngt on 59th Legislature 2005 Regul ar Sessi on

By Senators Prentice, Swecker, Regala and Franklin; by request of
Departnent of Revenue

Read first time 02/07/2005. Referred to Commttee on Ways & Means.

AN ACT Relating to authorizing a cigarette taxation agreenent
bet ween the state of Washington and the Puyal lup I ndian Tribe; anmending
RCW 82. 08. 0316 and 82.12.0316; adding a new section to chapter 43.06
RCW adding a new section to chapter 82.24 RCW creating a new section;
and decl aring an energency.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. 1In 2001, the legislature enacted Engrossed
Substitute Senate Bill No. 5372, which authorized the governor to enter
into cigarette contracts with fourteen Indian tribes. I n subsequent
sessions, the legislature increased to twenty-one the nunber of tribes
wi th whom t he governor may negotiate under the ternms of RCW 43. 06. 460.
The legislature finds that this effort has been effective, as neasured
by the success of the existing agreenents.

The legislature further finds the agreenents resolved decades of
conflict between the state and tribes over the sale of contraband
cigarettes to non-Indians; benefited the tribes through tribal tax
revenues; benefited the state because cigarettes are stanped and taxed;
enhanced public health because access to lowpriced cigarettes is

p. 1 SB 5794. SL



© 00 N O Ol WDN P

e
N R O

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36

reduced; inproved | aw and order; and reduced the conpetitive advantage
gai ned through the sale of tax-free cigarettes.

The 2001 legislation and its |later anendnents did not enconpass the
Puyal lup Tribe of Indians within its scope due to the very different
nature of the cigarette trade on the Puyallup Indian reservation. The
| egislature therefore intends to address the special circunstances on
the Puyallup Indian reservation by recognizing the substanti al
distinctions and enacting legislation authorizing a cigarette tax
agreenment with the tribe that differs fromthe contracts entered into
under RCW 43. 06. 460. Section 2 of this act provides the governor
authority to enter into an agreenent and sets forth the general
framework for the agreenent.

NEW SECTION. Sec. 2. A new section is added to chapter 43.06 RCW
to read as foll ows:

(1) The governor may enter into a cigarette tax agreenment with the
Puyal l up Tri be of Indians concerning the sale of cigarettes, subject to
the limtations in this section. The legislature intends to address
the uniqueness of the Puyallup Indian reservation and its selling
environment through pricing and conpliance strategies, rather than
through the inposition of equival ent taxes. It is the legislature's
intent (a) that an increase in prices through a flat tax will reduce
much of the conpetitive advantage that has historically existed due to
the discrepancy in the difference between state and tribal taxes, and
(b) that the tribal retailers can remain in business under the changed
circunstances. The governor may del egate the authority to negotiate a
cigarette tax agreenent wth the Puyallup Tribe to the departnent of
revenue. The departnment of revenue shall consult with the |iquor
control board during the negotiations.

(2) Any agreement nust require the tribe to inpose a tax of el even
dollars and seventy-five cents on each carton of cigarettes, with ten
packs a carton and twenty cigarettes per pack being the industry
standard. This tax shall be prorated for cartons and packs that are
nonst andar d. This tribal tax is in lieu of the conbined state and
| ocal sales and use taxes, and state cigarette taxes, and as such these
state taxes are not inposed during the term of the agreement on any
transacti on governed by the agreenent. The tribal tax shall increase
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or decrease by the sane dollar anount as any increase or decrease in
the state cigarette tax.

(3) The agreenent nust include a provision requiring the tribe to
transmt thirty percent of the tribal tax revenue on all cigarette
sales to the state. The funds shall be transmtted to the state
treasurer on a quarterly basis for deposit by the state treasurer into
the general fund. The remaining tribal tax revenue nust be used for
essential governnent services, as that term is defined in RCW
43. 06. 455.

(4) The agreenent is limted to retail sales in which Indian
retailers nake delivery and physical transfer of possession of the
cigarettes fromthe seller to the buyer within Indian country, and are
not in regard to transactions by non-Indian retailers. I n addition
agreenents shall provide that retailers shall not sell or give, or
permt to be sold or given, cigarettes to any person under the age of
ei ghteen years.

(5)(a) The agreenent nust include a provision to price and sell the
cigarettes so that the retail selling price is not less than the price
paid by the retailer for the cigarettes.

(b) The tribal tax is in addition to the retail selling price.

(c) The agreenent nust include a provision to assure the price paid
to the retailer includes the tribal tax, as evidenced by the tribe's
cigarette stanp.

(d) If the tribe is acting as a wholesaler to tribal retailers, the
retail selling price nust not be less than the price the tribe paid for
such cigarettes plus the tribal tax, as evidenced by the tribe's
cigarette stanp.

(6) (a) The agreenent mnust include provisions regardi ng enforcenent
and conpliance by the tribe in regard to enrolled tribal nenbers who
sel | cigarettes and shall describe the individual and joint
responsibilities of the tribe, the departnent of revenue, and the
I i quor control board.

(b) The agreenment mnust include provisions for tax admnistration
and conpliance, such as transport and notice requirenments, inspection

pr ocedur es, st anpi ng requi renents, r ecor dkeepi ng, and audi t
requi renents.
(c) The agreenment nust include provisions for sharing of
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information anong the tribe, the departnent of revenue, and the |iquor
control board.

(7) The agreenent nust provide that all cigarettes possessed or
sold by a tribal retailer shall bear a tribal cigarette stanp obtained
by whol esal ers froma bank or other suitable stanp vendor and applied
to the cigarettes. Tribal stanps nust have serial nunbers or sone
other discrete identification so that each stanp can be traced to its
sour ce.

(8) The agreenent nust provide that retailers shall purchase
cigarettes only from wholesalers or manufacturers licensed to do
business in the state of Washi ngton.

(9) The agreenent nust be for a renewable period of no nore than
ei ght years.

(10) The agreenent mnust include provisions to resolve disputes
using a nonjudicial process, such as nediation, and shall include a
di spute resolution protocol. The protocol shall include a procedure
for notifying the other party that a violation has occurred, a
procedure for establishing whether a violation has in fact occurred, an
opportunity to correct such violation, and a provision providing for
term nation of the agreenent should the violation fail to be resol ved
t hrough this process, such term nation subject to nediation should the
terms of the agreenent so allow An agreenment nust provide for
termnation of the agreenent if resolution of a dispute does not occur
within twenty-four nonths fromthe tine notification of a violation has
occurred. Intervening violations do not extend this tinme period.

(11) The agreenment may not include any provisions that inpact the
state's share of the naster settlenent agreenent, and as such this
agreenent does not authorize negotiation regarding a redistribution of
the state's proceeds under the master settlenent agreenent.

(12) Information received by the state or open to state review
under the terns of an agreenent is subject to RCW82.32. 330.

(13) It is the intent of the legislature that the liquor contro
board and t he departnent of revenue continue the division of duties and
shared authority under chapter 82.24 RCW

(14) For purposes of this section:

(a) "Indian country" has the sane neaning as in chapter 82.24 RCW

(b) "Indian retailer” or "retailer” nmeans (i) a retailer wholly
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owned and operated by an Indian tribe or (ii) a business wholly owned
and operated by an enrolled tribal nenber and |icensed by the tribe.

(c) "Indian tribe" or "tribe" nmeans the Puyallup Tribe of Indians,
which is a federally recognized Indian tribe located within the
geogr aphi cal boundaries of the state of Wshi ngton.

Sec. 3. RCWB82.08.0316 and 2001 ¢ 235 s 4 are each anended to read
as follows:

The tax levied by RCW 82.08.020 does not apply to sales of
cigarettes by an Indian retailer during the effective period of a
cigarette tax contract subject to RCW 43.06.455 or a cigarette tax
agreenent under section 2 of this act.

Sec. 4. RCWB82.12.0316 and 2001 ¢ 235 s 5 are each anended to read
as follows:

The provisions of this chapter shall not apply in respect to the
use of cigarettes sold by an Indian retailer during the effective
period of a cigarette tax contract subject to RCW 43.06.455 or a
cigarette tax agreenent under section 2 of this act.

NEW SECTION. Sec. 5. A new section is added to chapter 82.24 RCW
to read as foll ows:

The taxes inposed by this chapter do not apply to the sale, use,
consunption, handling, possession, or distribution of cigarettes by an
Indian retailer during the effective period of a cigarette tax
agreenent under section 2 of this act.

NEW SECTION. Sec. 6. (1) On January 5, 2005, it was announced
that a cigarette tax agreenent had been reached between the state of
Washi ngton and the Puyallup Indian Tribe. Before being signed by the
governor, the |egislature nmust provide authorization to the governor to
sign such an agreenent. Because the state and the Puyallup Indian
Tri be have reached an agreenent in principle, time for inplenentation
is of the essence.

(2) This act is necessary for the inmmediate preservation of the
publ i c peace, health, or safety, or support of the state governnent and
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1 its existing public institutions, and takes effect immedi ately.

Passed by the Senate March 9, 2005.

Passed by the House March 25, 2005.

Approved by the Governor April 5, 2005.

Filed in OOfice of Secretary of State April 5, 2005.
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