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SUBSTI TUTE SENATE BI LL 6597

AS AMENDED BY THE HOUSE
Passed Legislature - 2006 Regul ar Session
State of WAshi ngt on 59th Legislature 2006 Regul ar Sessi on

By Senate Committee on Judiciary (originally sponsored by Senators
Johnson, Kline, Winstein and Esser)

READ FI RST TI ME 02/ 03/ 06.

AN ACT Relating to trusts and estates; anending RCW 11.104A. 040,
11. 104A. 050, 11.108.010, 11.108.025, 11.108.060, 11.108.900, 11.95.070,
11.24. 020, 11.96A. 030, 6.32.250, 19.36.020, 11.62.005, and 11.62.010;
adding a new section to chapter 11.108 RCW adding a new section to
chapter 11.96A RCW adding a new section to chapter 11.95 RCW and
creating a new section.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW11.104A. 040 and 2002 c 345 s 106 are each anended to
read as foll ows:

(a)(1) In this section, "beneficiary" nmeans a person who has an
interest in the trust to be converted and who has the | egal capacity to
act in his, her, or its ow right with respect to all actions that such
person may take under this section.

(2) In this section, "unitrust"” neans both a trust converted into
a unitrust under this section and a trust initially established as a

uni trust. Unl ess inconsistent with the terns of the trust or wll,

subsections (f), (), (h), (i), and (m of this section apply to the

unitrust initially so established.

p. 1 SSB 6597. SL
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(b) Unless expressly prohibited by the ternms of the trust, a
trustee may rel ease the power to make adjustnents under RCW 11. 104A. 020
and convert a trust into a unitrust as described in this section if all
of the follow ng apply:

(1) The trustee determnes that the conversion wll enable the
trustee better to carry out the intent of the settlor or testator and
t he purposes of the trust.

(2) The trustee gives witten notice of the trustee's intention to
rel ease the power to adjust and to convert the trust into a unitrust
and of how the unitrust will operate, including what initial decisions
the trustee wll nake under this section, to ((aH—benefietraries)) each
beneficiary who, on the date the notice is given:

(1) ((Who are currently eligible to receive inconme fromthe trust))
Is a distributee or permssible distributee of trust incone or
principal; or

(i) ((Who—w ,
exerctsed—a—di-stri-buton—ol—principal—++—thetrust—weretotermnate
rHwrediately—before—the—notice—+s—given)) Wuld be a distributee or
perm ssible distributee of trust principal if the interests of the
distributees described in (2)(i) of this subsection term nated and the
trust then termnated inmediately before the notice was given and if no
powers of appointnent were exercised.

(3) There is at |least one beneficiary under (2)(i) of this
subsection and at |east one other person who is a beneficiary under
(2)(ii) of this subsection.

(4) No beneficiary objects to the conversion to a unitrust Iin a
witing delivered to the trustee within sixty days after the notice is
gi ven under (2) of this subsection.

(c) The parties, as defined by RCW 11.96A 030(4), nay agree to
convert a trust to or froma unitrust by neans of a binding agreenent
under chapter 11.96A RCW

(d)(1) The trustee may petition the court under chapter 11.96A RCW
to order a conversion to a unitrust if either of the follow ng apply:

(i) Aparty, as defined by RCW 11. 96A. 030(4), tinely objects to the
conversion to a unitrust; or

(ii) There are no beneficiaries under (2)(i) and (ii) of this
subsecti on.

SSB 6597. SL p. 2
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(2) A party, as defined by RCW11. 96A. 030(4), may request a trustee
to convert to a unitrust. |If the trustee does not convert, the party,
as defined by RCW 11. 96A. 030(4), may petition the court to order the
conver si on.

(3) The court shall approve the conversion or direct the requested
conversion if the court concludes that the conversion will enable the
trustee to better carry out the intent of the settlor or testator and
t he purposes of the trust.

(e) In deciding whether to exercise a power to convert to a
unitrust under this section, a trustee nmay consider, anong other
things, the factors set forth in RCW 11. 104A. 020(b).

(f) After a trust is converted to a unitrust, all of the follow ng
appl y:

(1) The trustee shall follow an investnment policy seeking a total
return for the investnents held by the trust, whether the returnis to
be deri ved:

(1) From appreciation of principal;

(1i) Fromearnings and distributions from principal; or

(ti1) From bot h.

(2) The trustee shall nmake regular distributions in accordance with
the terns of the trust, or the terns of the will, as the case nmay be,
construed in accordance wth the provisions of this section.

(3) Unless expressly prohibited by the terns of the trust, the term
"income" in the ternms of a trust or a wll means an annual
distribution, the "unitrust distribution," equal to the percentage, the
"payout percentage," that is no less than three percent and no nore
than five percent and that the trustee may determne in the trustee's
discretion from time to tine, or, if the trustee makes no
determ nation, that shall be four percent((—the—payout—percentage,—))
of the net fair market value of the trust's assets, whether such assets
woul d be considered i ncone or principal under other provisions of this
chapter, averaged over the |lesser of:

(i) The three preceding years; or

(1i) The period during which the trust has been in existence.

(g) The trustee may in the trustee's discretion fromtine to tine
determ ne all of the follow ng:

(1) The effective date of a conversion to a unitrust.

p. 3 SSB 6597. SL



© 00 N O Ol WDN P

W W W W W W WwWwwWwWwWMNDNDNDNDNDNMNDNDMDDNMNMNDNMDMNMNMNMNMDNEPRPPRPEPRPRPRPPRPERPRPERPPRPRE
0O NO O A W NPEFP O OOWuNO O P~ WNPEPEOOooOOWwNO O~ owDdNDEe. o

(2) The provisions for prorating a unitrust distribution for a
short year in which a beneficiary's right to paynents conmences or
ceases.

(3) The frequency of unitrust distributions during the year.

(4) The effect of other paynents fromor contributions to the trust
on the trust's val uation.

(5 VWhether to value the trust's assets annually or nore
frequently.

(6) What valuation dates to use.

(7) How frequently to value nonliquid assets and whether to
estimate their val ue.

(8) Whether to omt fromthe calculations trust property occupied
or possessed by a beneficiary.

(9) Any other matters necessary for the proper functioning of the
uni trust.

(h) (1) Expenses which would be deducted frominconme if the trust
were not a unitrust may not be deducted fromthe unitrust distribution.

(2) Unless otherwise provided by the terns of the trust, the
unitrust distribution shall be paid fromnet incone, as such termwould
be determned if the trust were not a unitrust. To the extent net
incone is insufficient, the unitrust distribution shall be paid from
net realized short-term capital gains. To the extent net inconme and
net realized short-term capital gains are insufficient, the unitrust
distribution shall be paid fromnet realized | ong-termcapital gains.
To the extent net incone and net realized short-term and |long-term
capital gains are insufficient, the unitrust distribution shall be paid
fromthe principal of the trust.

(3) To the extent necessary to cause gains from the sale or
exchange of unitrust assets to be treated as incone under any federal,
state, or local incone tax (for exanple, section 643 of the Interna
Revenue Code and its requlations, including Treasury Requlation 8§
1.643(b)-1, as anended or renunbered), the trustee has the
di scretionary power to allocate the gains to incone, so long as the
power is reasonably and inpartially exercised.

(i) The trustee or, if the trustee declines to do so, a beneficiary
may petition the court:

(1) To ((seleet—a)) change the payout percentage ((dferent—than
fouwr percent)).

SSB 6597. SL p. 4
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(2) To provide for a distribution of net income, as would be
determined if the trust were not a unitrust, in excess of the unitrust
distribution if such distribution is necessary to preserve a tax
benefit.

(3) To average the valuation of the trust's net assets over a
period other than three years.

(4) To reconvert froma unitrust.

(j) Upon a reconversion, the power to adjust under RCW 11. 104A. 020
is revived.

(k) A conversion to a unitrust does not affect a provision in the
terms of a trust directing or authorizing the trustee to distribute
princi pal or authorizing a beneficiary to withdraw a portion or all of
t he principal.

(I') A trustee may not possess or exercise any power under this
section in any of the follow ng circunstances:

(1) The unitrust distribution would be made from any anount that is
permanently set aside for charitable purposes under the terns of a
trust and for which a charitable deduction from a federal gift or
estate tax has been taken unless both incone and principal are so set
asi de.

(2) The possession or exercise of the power wuld cause an
i ndividual to be treated as the owner of all or part of the trust for
federal income tax purposes and the individual would not be treated as
the owner if the trustee did not possess or exercise the power.

(3) The possession or exercise of the power would cause all or any
part of the trust estate to be subject to any federal gift or estate
tax with respect to the individual and the trust estate would not be
subject to such taxation if the trustee did not possess or exercise the
power .

(4) The possession or exercise of the power would result in the
di sal l owance of a federal gift or estate tax marital deduction which
woul d be allowed if the trustee did not have the power.

(5) The trustee is a beneficiary of the trust.

(m If subsection (1)(2), (3), or (5) of this section applies to a
trustee and there is nore than one trustee or an additional trustee who
is appointed by a court order, a binding agreenent, or otherw se under
chapter 11.96A RCW a cotrustee to whom subsection (I)(2), (3), or (5)
of this section does not apply may possess and exercise the power

p. 5 SSB 6597. SL
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unl ess the possession or exercise of the power by the remaining trustee
or trustees is not permtted by the terns of the trust. |f subsection
(1)yc2), (3), or (5 of this section restricts all trustees from
possessing or exercising a power under this section, the trustee may
petition a court under chapter 11.96A RCWfor the court to effect the
i nt ended conversion or action.

(n) A trustee may release any power conferred by this section if
any of the follow ng applies:

(1) The trustee is uncertain about whether possessing or exercising
the power will cause a result described in subsection (1)(2), (3), or
(4) of this section.

(2) The trustee determ nes that possessing or exercising the power
will or may deprive the trust of a tax benefit or inpose a tax burden
not described in subsection (I) of this section.

The rel ease may be permanent or for a specified period, including
a period neasured by the life of an individual.

Sec. 2. RCW11.104A. 050 and 2002 c¢ 345 s 201 are each anended to
read as foll ows:

After a decedent dies, and subject to chapter 11.10 RCW in the
case of an estate, or after an incone interest in a trust ends, the
follow ng rules apply:

(1) A fiduciary of an estate or of a termnating incone interest
shall determ ne the anmount of net income and net principal receipts
received from property specifically given to a beneficiary under the
rules in Articles 3 through 5 of this chapter which apply to trustees
and the rules in subsection (5) of this section. The fiduciary shall
di stribute the net incone and net principal receipts to the beneficiary
who is to receive the specific property.

(2) A fiduciary shall determne the remaining net incone of a
decedent's estate or a termnating inconme interest under the rules in
Articles 3 through 5 of this chapter which apply to trustees, except to
the extent that the follow ng apply:

(1) The fiduciary shall include in net inconme all income from
property used to discharge liabilities;
(1i) The fiduciary shall pay from income or principal, in the

fiduciary's discretion, famly all owances; fees of at t or neys,
accountants, and fiduciaries; court costs and other expenses of

SSB 6597. SL p. 6
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admnistration; and interest on death taxes, but the fiduciary may pay
t hose expenses fromincone of property passing to a trust for which the
fiduciary clainms an estate tax marital or charitable deduction only to

the extent that the paynent of those expenses from incone wll not
cause the reduction or |oss of the deduction; and
(tit) The fiduciary shall pay from principal al | ot her

di sbursenents made or incurred in connection with the settlenent of a
decedent's estate or the wnding up of a term nating incone interest,
i ncludi ng debts, funeral expenses, disposition of remains, and death
taxes and related penalties that are apportioned to the estate or
termnating incone interest by the will, the terns of the trust, or
applicable | aw.

(3) A fiduciary shall distribute to a beneficiary who receives a
pecuni ary amount outright the interest or any other anmount provided by

the will, the ternms of a trust, or applicable law from net incone
determ ned under subsection (2) of this section or from principal to
the extent that net inconme is insufficient. O herwi se, no outright
gift of a pecuniary anmount whether under a will, or under a trust after

an inconme interest ends shall receive interest or any other incone.

(4) A fiduciary shall distribute the net incone remaining after
di stributions required by subsection (3) of this section in the manner
described in RCW 11.104A.060 to all other beneficiaries, including a
beneficiary who receives a pecuniary anmount in trust, even if the
beneficiary holds an unqualified power to wthdraw assets from the
trust or other presently exercisable general power of appointnent over
the trust.

(5 A fiduciary may not reduce principal or incone receipts from
property described in subsection (1) of this section because of a
paynment described in RCW 11. 104A. 250 or 11.104A 260 to the extent that
the will, the terns of the trust, or applicable law requires the
fiduciary to make the paynent from assets other than the property or to
the extent that the fiduciary recovers or expects to recover the
paynent froma third party. The net incone and principal receipts from
the property are determned by including all of the anpbunts the
fiduciary receives or pays with respect to the property, whether those
anounts accrued or becane due before, on, or after the date of a
decedent's death or an incone interest's termnating event, and by

p. 7 SSB 6597. SL
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maki ng a reasonabl e provision for anmounts that the fiduciary believes
the estate or termnating inconme interest may becone obligated to pay
after the property is distributed.

Sec. 3. RCW 11.108.010 and 1997 c¢ 252 s 81 are each anended to
read as foll ows:

Unl ess the context clearly requires otherwise, the definitions in
this section apply throughout this chapter.

(1) The term "pecuniary bequest” neans a gift in a governing
instrunent which either is expressly stated as a fixed dollar anount or
is agift of a dollar anpbunt determ nable by the governing instrunent,
and a gift expressed in terns of a "sunf or an "anount," unless the
context dictates otherwise, is a gift of a dollar anount.

(2) As the context mght require, the term "marital deduction”
means either the federal or state estate tax deduction or the federal
gift tax deduction allowed for transfers to spouses under the Internal
Revenue Code or applicable state | aw

(3) The term "maxi mum marital deduction” neans the maxi num anount
qualifying for the marital deduction.

(4) The term "marital deduction gift" nmeans a gift intended to
qualify for the marital deduction as indicated by a preponderance of
t he evi dence including the governing instrunment and extrinsic evidence
whet her or not the governing instrunent is found to be anbi guous.

(5 The term "governing instrunent” includes, but is not limted
to: WII and codicils; revocable trusts and anmendnents or addenda to
revocable trusts; irrevocable trusts; beneficiary designations under
life insurance policies, annuities, enployee benefit plans, and
i ndividual retirenment accounts; payabl e-on-death, trust, or joint with
right of survivorship bank or brokerage accounts; transfer on death
designations or transfer on death or pay on death securities; and
docunent s exercising powers of appointnent.

(6) The term "fiduciary" neans trustee or personal representative.
Reference to a fiduciary in the singular includes the plural where the
context requires.

(7) The term "gift" refers to all gifts, |egacies, devises, and
bequests made in a governing instrunment, whether outright or in trust,
and whether nmade during the life of the transferor or as a result of
the transferor's death.

SSB 6597. SL p. 8
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(8) The term "transferor" neans the testator, donor, grantor, or
ot her person maeking a gift.

(9) The term "spouse" includes the transferor's surviving spouse in
the case of a deceased transferor

NEW SECTION. Sec. 4. A new section is added to chapter 11.108 RCW
to read as foll ows:

(1) The legislature finds that the citizens and residents of the
state, and nonresidents of the state having property located in

Washi ngt on, desire to take full advantage of the exenptions,
excl usi ons, deductions, and credits allowabl e under the federal estate,
gift, income, and generation-skipping transfer taxes, and the

Washi ngton counterparts to those taxes, if any, unless the facts and
circunstances indicate otherwise, or the transferor has expressed a
contrary intent in the governing instrunent.

(2) In interpreting, construing, or admnistering a governing
instrunment, absent a clear expression of intent by the transferor to
the contrary, the follow ng presunptions apply and nay only be rebutted
by clear, cogent, and convincing evidence to the contrary, but these
presunptions of intent do not require the making of any particular
voluntary tax el ection:

(a) The transferor intended to take advantage of the maxi mum
benefit of tax deductions, exenptions, exclusions, or credits;

(b) The transferor intended any gift to a spouse nade outright and
free of trust is to qualify for the gift or estate tax nmarita
deduction and to be a marital deduction gift; and

(c) If the governing instrunent refers to a trust as a marital
trust, QIIP trust, or spousal trust, or refers to qualified term nable
interest property, QIIP, or QIlP property, sections 2044, 2056, and
2523 of the Internal Revenue Code or simlar provisions of applicable
state law, the transferor intended the property passing to such a trust
and the trust to qualify for the applicable gift or estate tax marti al
deduction, and for the gift to qualify for a marital deduction gift.

(3) References in this chapter to provisions of the Internal
Revenue Code include references to simlar provisions, if any, of
applicable state | aw.

p. 9 SSB 6597. SL
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Sec. 5. RCW 11.108.025 and 1997 c¢c 252 s 83 are each anended to
read as foll ows:

Unl ess a governing instrunment directs to the contrary:

(1) The fiduciary shall have the power to make el ections, in whole
or in part, to qualify property for the marital deduction as qualified
term nabl e interest property under section 2056(b)(7) or 2523(f) of the
| nternal Revenue Code or, if the surviving spouse is not a citizen of
the United States, under section 2056A of the Internal Revenue Code.
Further, the fiduciary shall have the power to make generati on-ski pping
transfer tax allocations under section 2632 of the Internal Revenue
Code.

(2) The fiduciary making an election under section 2056(b)(7),
2523(f), or 2056A of the Internal Revenue Code or making an allocation
under section 2632 of the Internal Revenue Code nmay benefit personally
fromthe election or allocation, with no duty to reinburse any other
person interested in the election or allocation. The fiduciary shal
have no duty to nmake any equitabl e adjustnent and shall have no duty to
treat interested persons inpartially in respect of the election or
al I ocati on.

(3) The fiduciary of a trust, if an election is nmade under section
2056(b) (7), 2523(f), or 2056A of the Internal Revenue Code, if an
all ocation is made under section 2632 of the Internal Revenue Code, or
if division of a trust is of benefit to the persons interested in the
trust, may divide the trust into two or nore separate trusts, of equal
or unequal value, if:

(a) The terns of the separate trusts which result are substantially
identical to the ternms of the trust before division;

(b) In the case of a trust otherwise qualifying for the marita
deduction under the Internal Revenue Code, the division shall not
prevent a separate trust for which the election is made from qualifying
for the marital deduction; and

(c) The allocation of assets shall be based upon the fair market
val ue of the assets at the tinme of the division.

(4) For state and federal estate tax purposes, a fiduciary may nake
inconsistent elections under section 2056(b)(7) or 2056A of the
I nternal Revenue Code and under simlar provisions of applicable state
| aw.

SSB 6597. SL p. 10
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Sec. 6. RCW11.108.060 and 1999 ¢ 44 s 1 are each anended to read
as follows:

For an estate that exceeds the anmobunt exenpt fromstate or federa
tax by virtue of the credit under section 2010 of the Internal Revenue
Code, if taking into account applicable adjusted taxable gifts as
defined in section 2001(b) of the Internal Revenue Code, any marita
deduction gift that 1is conditioned upon the transferor's spouse
surviving the transferor for a period of nore than six nonths, is
governed by the foll ow ng:

(1) A survivorship requirenment expressed in the governing
instrument in excess of six nonths or which nmay exceed six nonths
ot her than survival by a spouse of a common disaster resulting in the
death of the transferor, does not apply to property passing under the
marital deduction gift, and for the gift, the survivorship requirenent
((i i I . I od_beainni o I : ,
death)) may not exceed the period ending six nonths following the
transferor's date of death, as established under section 2056(b)(3) of
the Internal Revenue Code.

(2) If the property that is the subject of the marital deduction
gift is passing or is to be held in trust, as opposed to passing
outright, it nust be held in a trust neeting the requirenents of
section 2056(b)(7) of the Internal Revenue Code the corpus of which
must: (a) Pass as though the spouse failed to survive the transferor
if the spouse, in fact, fails to survive the term specified in the
governing instrunent; and (b) pass to the spouse under the terns of the
governing instrunent if the spouse, in fact, survives the term
specified in the governing instrunent.

Sec. 7. RCW 11.108.900 and 1999 c¢c 42 s 631 are each anended to
read as foll ows:

(1) This chapter applies to all estates, trusts, and governing
instrunents in existence on or any tinme after March 7, 1984, and to all
proceedings wth respect thereto after that date, whether the
proceedi ngs comenced before or after that date, and including
distributions nade after that date. This chapter shall not apply to
any governing instrunment the terns of which expressly or by necessary
inplication make this chapter inapplicable. The judicial and

p. 11 SSB 6597. SL
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nonj udi ci al dispute resolution procedures of chapter 11.96A RCW apply
to this chapter.

(2) Sections 3 through 6, chapter -- (this act), Laws of 2006 are
renmedial in nature and shall be liberally applied in order to achieve
the purposes of this act.

Sec. 8. RCW11.95.070 and 1985 ¢ 30 s 37 are each anended to read
as follows:

(1) This chapter does not apply to any power as trustee described
in and subject to RCW 11.98. 019.

(2) This chapter does not apply to the powers of a personal
representative of the estate of a decedent when acting in the capacity
of personal representative.

(3) Sections 33 through 36, 38, and 39, chapter 149, Laws of 1984
and the 1984 recodification of RCW64.24.050 as RCW 11. 95. 050 apply as
of January 1, 1985, to all existing or subsequently created powers of
appoi ntnment, but not to any power of appointnent that expressly or by
necessary i nplication ((rekefst)) nmakes t hose 1984 changes
i nappl i cabl e.

Sec. 9. RCW11.24.020 and 1965 c 145 s 11.24.020 are each anmended
to read as foll ows:

Upon the filing of the petition referred to in RCW11.24.010, ((a&
et+tatton—shall—be—+ssued)) notice shall be given as provided in RCW
11.96A.100 to the executors who have taken upon thenselves the
execution of the will, or to the admnistrators with the will annexed,

((and)) to all legatees nanmed in the wll ((restdinrgi+nthestater)) or

to their guardians if any of them are mnors, or their personal

representatives if any of them are dead, ((regqu+ng—themto—appear

petit+on—shouldnot—begranted)) and to all persons interested in the
matter, as defined in RCW 11.96A. 030(5).

Sec. 10. RCW11.96A 030 and 2002 c 66 s 2 are each anended to read
as follows:

The definitions in this section apply throughout this chapter
unl ess the context clearly requires otherw se.

(1) "Matter" includes any issue, question, or dispute involving:

SSB 6597. SL p. 12
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(a) The determnation of any class of <creditors, devisees,
| egatees, heirs, next of kin, or other persons interested in an estate,
trust, nonprobate asset, or with respect to any other asset or property
i nterest passing at death;

(b) The direction of a personal representative or trustee to do or
to abstain fromdoing any act in a fiduciary capacity;

(c) The determ nation of any question arising in the adm nistration
of an estate or trust, or with respect to any nonprobate asset, or wth
respect to any other asset or property interest passing at death, that
may include, wthout limtation, questions relating to: (1) The
construction of wills, trusts, community property agreenents, and ot her
writings; (ii) a change of personal representative or trustee; (iii) a
change of the situs of a trust; (iv) an accounting from a personal
representative or trustee; or (v) the determnation of fees for a
personal representative or trustee;

(d) The grant to a personal representative or trustee of any
necessary or desirable power not otherwi se granted in the governing
i nstrument or given by |aw,

(e) The anendnent, reformation, or conformation of a will or a
trust instrument to conply with statutes and regul ations of the United
States internal revenue service in order to achieve qualification for
deductions, elections, and other tax requirenents, including the
qualification of any gift thereunder for the benefit of a surviving
spouse who is not a citizen of the United States for the estate tax
marital deduction permtted by federal |aw, including the addition of
mandat ory governing instrunment requirenments for a qualified donestic
trust under section 2056A of the internal revenue <code, the
qualification of any gift thereunder as a qualified conservation
easenent as permtted by federal law, or the qualification of any gift
for the charitable estate tax deduction permtted by federal |aw,
including the addition of mandatory governing instrunment requirenents
for a charitable remainder trust; and

(f) Wth respect to any nonprobate asset, or with respect to any
other asset or property interest passing at death, including joint
t enancy property, property subject to a community property agreenent,
or assets subject to a pay on death or transfer on death designation:

(1) The ascertaining of any class of creditors or others for
pur poses of chapter 11.18 or 11.42 RCW
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(1i) The ordering of a qualified person, the notice agent, or
resident agent, as those terns are defined in chapter 11.42 RCW or any
conbi nation of them to do or abstain from doing any particular act
Wi th respect to a nonprobate asset;

(ti1) The ordering of a custodian of any of the decedent's records
relating to a nonprobate asset to do or abstain from doing any
particular act wwth respect to those records;

(1v) The determi nation of any question arising 1in the
adm ni stration under chapter 11.18 or 11.42 RCWof a nonprobate asset;

(v) The determ nation of any questions relating to the abatenent,
rights of creditors, or other matter relating to the adm nistration
settlenment, or final disposition of a nonprobate asset under this
title;

(vi) The resolution of any matter referencing this chapter,
including a determ nation of any questions relating to the ownership or
distribution of an individual retirement account on the death of the
spouse of the account hol der as contenplated by RCW 6. 15. 020(6);

(vii) The resolution of any other matter that could affect the
nonpr obat e asset.

(2) "Notice agent" has the neanings given in RCW11.42.010.

(3) "Nonprobate assets" has the nmeaning given in RCW11.02. 005.

(4) "Party" or "parties" nmeans each of the follow ng persons who
has an interest in the subject of the particular proceedi ng and whose
name and address are known to, or are reasonably ascertainable by, the
petitioner:

(a) The trustor if living;

(b) The trustee;

(c) The personal representative;

(d) An heir;

(e) A beneficiary, including devisees, |egatees, and trust
beneficiari es;

(f) The surviving spouse of a decedent with respect to his or her
interest in the decedent's property;

(g) Aguardian ad litem

(h) A creditor;

(1) Any other person who has an interest in the subject of the
particul ar proceedi ng;

(j) The attorney general if required under RCW 11.110.120;
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(k) Any duly appointed and acting | egal representative of a party
such as a guardi an, special representative, or attorney in fact;

(1) \Where applicable, the virtual representative of any person
described in this subsection the giving of notice to whom would neet
notice requirenents as provided in RCW 11. 96A. 120;

(m Any notice agent, resident agent, or a qualified person, as
those terns are defined in chapter 11.42 RCW and

(n) The owner or the personal representative of the estate of the
deceased owner of the nonprobate asset that is the subject of the
particul ar proceeding, if the subject of the particular proceeding
relates to the beneficiary's liability to a decedent's estate or
creditors under RCW 11.18. 200.

(5) "Persons interested in the estate or trust" nmeans the trustor,
if living, all persons beneficially interested in the estate or trust,
persons hol ding powers over the trust or estate assets, the attorney
general in the case of any charitable trust where the attorney general
would be a necessary party to judicial proceedings concerning the
trust, and any personal representative or trustee of the estate or
trust.

(6) "Principal place of admnistration of the trust" neans the
trustee's wusual place of business where the day-to-day records
pertaining to the trust are kept, or the trustee's residence if the
trustee has no such place of business.

(7) The "situs" of a trust neans the place where the principa
place of admnistration of the trust is located, unless otherw se
provided in the instrunent creating the trust.

(8) "Trustee" neans any acting and qualified trustee of the trust.

(9) "Representative" and other simlar terns refer to a person who
virtually represents another under RCW 11. 96A. 120.

(10) "G tation" or "cite" and other simlar terns, when required of
a person interested in the estate or trust or a party to a petition
neans to give notice as required under RCW11. 96A.100. "Citation" or
"cite" and other simlar terns, when required of the court, neans to
order, as authorized under RCW 11.96A.020 and 11.96A.060, and as
aut hori zed by | aw.

NEW SECTION. Sec. 11. A new section is added to chapter 11.96A
RCWto read as foll ows:
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In all matters governed by this title, discovery shall be permtted
only in the followng matters:

(1) A judicial proceeding that places one or nore specific issues
in controversy that has been conmmenced under RCW 11.96A. 100, in which
case discovery shall be conducted in accordance with the superior court
civil rules and applicable |local rules; or

(2) A matter in which the court orders that discovery be permtted
on a showi ng of good cause, in which case discovery shall be conducted
in accordance with the superior court civil rules and applicabl e |ocal
rules unless otherwise limted by the order of the court.

NEW SECTION. Sec. 12. A new section is added to chapter 11.95 RCW
to read as foll ows:

A person shall not be treated as having nmade a disposition in trust
for the use of that individual by reason of a |apse of a power of
w t hdrawal over the inconme or corpus of a trust created by another
person. For this purpose, notification to the trustee of the trust of
an intent not to exercise the power of wthdrawal shall not be treated
as a release of the power of wthdrawal, but shall be treated as a
| apse of the power.

Sec. 13. RCW 6.32.250 and 1987 c 442 s 1115 are each anmended to
read as foll ows:

This chapter does not authorize the seizure of, or other
interference with, (1) any property which is expressly exenpt by |aw
from levy and sale by virtue of an execution, attachnent, or
garni shnent; or (2) any noney, thing in action or other property held
in trust for a judgnent debtor where the trust has been created by, or
the fund so held in trust has proceeded from a person other than the
judgnent debtor; or (3) the earnings of the judgnent debtor for
personal services to the extent they would be exenpt against
garni shment of the enployer under RCW 6.27.150. For purposes of this
section, a person shall not be treated as having nade a disposition in
trust for the use of that person by reason of a lapse of a power of
wi thdrawal over the incone or corpus of a trust created by another
person. For this purpose, notification to the trustee of the trust of
an intent not to exercise the power of withdrawal shall not be treated
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as a release of the power of withdrawal, but shall be treated as a

| apse of the power.

Sec. 14. RCW 19.36.020 and Code 1881 s 2324 are each anended to
read as foll ows:

That all deeds of gift, all conveyances, and all transfers or
assignnents, verbal or witten, of goods, chattels or things in action,
made in trust for the use of the person making the sanme, shall be void
as against the existing or subsequent creditors of such person. For
pur poses of this section, a person shall not be treated as havi ng nade
a disposition in trust for the use of that person by reason of a | apse
of a power of withdrawal over the incone or corpus of a trust created
by anot her person. For this purpose, notification to the trustee of
the trust of an intent not to exercise the power of wthdrawal shal
not be treated as a release of the power of withdrawal, but shall be
treated as a | apse of the power.

Sec. 15. RCW11.62.005 and 1994 ¢ 21 s 1 are each anended to read
as follows:

As used in this chapter, the followwing terns shall have the
meani ngs i ndi cat ed.

(1) "Personal property" shall include any tangible personal
property, any instrunent evidencing a debt, obligation, stock, chose in
action, license or ownership, any debt or any other intangible
property.

(2)(a) "Successor" and "successors" shall nean (subject to

subsection (2)(b) of this section):

(1) That person or those persons who are entitled to the clainmed
property pursuant to the ternms and provisions of the last wll and
testanent of the decedent or by virtue of the laws of intestate
succession contained in this title; and/or

(1i) The surviving spouse of the decedent to the extent that the
surviving spouse is entitled to the property clained as his or her
undi vided one-half interest in the community property of said spouse
and the decedent; and/or

(ii1) The departnent of social and health services, to the extent
of funds expended or paid, in the case of clains provided under RCW
43. 20B. 080; and/ or
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(iv) This state, in the case of escheat property.

(b) Any person claimng to be a successor solely by reason of being
a creditor of the decedent or of the decedent's estate, except for the
state as set forth in (a)(iii) and (iv) of this subsection, shall be
excluded fromthe definition of "successor".

(3) "Person" shall nmean any individual or organization((-

4H—OSganizatien—shall—inelude—a)), specifically including but
not limted to a bank, credit union, brokerage firmor stock transfer
agent, corporation, governnent or governnental subdivision or agency,
busi ness trust, estate, trust, partnership or association, two or nore
persons having a joint or commobn interest, or any other |egal or
commercial entity.

Sec. 16. RCW 11.62.010 and 1995 1st sp.s. ¢ 18 s 60 are each
anmended to read as foll ows:

(1) At any tine after forty days from the date of a decedent's
death, any person who is indebted to or who has possession of any
personal property belonging to the decedent or to the decedent and his
or her surviving spouse as a comunity, which debt or personal property
is an asset which is subject to probate, shall pay such indebtedness or
del i ver such personal property, or so nuch of either as is clained, to
a person claimng to be a successor of the decedent upon receipt of
proof of death and of an affidavit nmade by said person which neets the
requi renents of subsection (2) of this section.

(2) An affidavit which is to be made pursuant to this section shal
st at e:

(a) The claimng successor's nane and address, and that the
claimng successor is a "successor" as defined in RCW11. 62. 005;

(b) That the decedent was a resident of the state of WAashi ngton on
the date of his or her death;

(c) That the value of the decedent's entire estate subject to
probate, not including the surviving spouse's community property
interest in any assets which are subject to probate in the decedent's
estate, wherever |ocated, |less |iens and encunbrances, does not exceed
((stxty)) one hundred thousand doll ars;

(d) That forty days have el apsed since the death of the decedent;

(e) That no application or petition for the appointnment of a
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personal representative is pending or has been granted in any
jurisdiction;

(f) That all debts of the decedent including funeral and burial
expenses have been paid or provided for;

(g) A description of the personal property and the portion thereof
clainmed, together wth a statenment that such personal property is
subj ect to probate;

(h) That the claimng successor has given witten notice, either by
personal service or by mil, identifying his or her claim and
describing the property clainmed, to all other successors of the
decedent, and that at |east ten days have el apsed since the service or
mai | i ng of such notice; and

(1) That the claimng successor is either personally entitled to
full paynment or delivery of the property clainmed or is entitled to ful
paynment or delivery thereof on the behalf and with the witten
authority of all other successors who have an interest therein.

(3) A transfer agent of any security shall change the registered
ownership of the security clained from the decedent to the person
claimng to be the successor with respect to such security upon the
presentation of proof of death and of an affidavit nade by such person
whi ch neets the requirenents of subsection (2) of this section. Any
government al agency required to issue certificates of ownership or of
license registration to personal property shall issue a new certificate
of ownership or of license registration to a person claimng to be a
successor of the decedent upon receipt of proof of death and of an
affidavit nmade by such person which neets the requirenents of
subsection (2) of this section.

(4) No release fromany Washi ngton state or local taxing authority
may be required before any assets or debts are paid or delivered to a
successor of a decedent as required under this section.

(5 A copy of the affidavit, including the decedent's social
security nunber, shall be nailed to the state of Washi ngton, departnent
of social and health services, office of financial recovery.

NEW SECTION. Sec. 17. This act clarifies and declares the
existing laws of this state. This act is enforceable as to all persons
and all trusts regardl ess of when the trust was created.
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NEW SECTION. Sec. 18. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other

persons or circunstances is not affected.

Passed by the Senate March 7, 2006.

Passed by the House March 1, 2006.

Approved by the Governor March 30, 2006.

Filed in Ofice of Secretary of State March 30, 2006.
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