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ENGROSSED SECOND SUBSTI TUTE SENATE BI LL 6630

AS AMENDED BY THE HOUSE
Passed Legislature - 2006 Regul ar Session
State of WAshi ngt on 59th Legislature 2006 Regul ar Sessi on

By Senate Conmttee on Ways & Means (originally sponsored by
Senators Kline, Prentice, Keiser, Fairley, Regala, MAuliffe and Kohl -
Vel | es)

READ FI RST TI ME 02/ 7/ 06.

AN ACT Relating to establishing the community protection program
for persons with developnmental disabilities; anmending RCW 71.09. 060;
reenacting and anmendi ng RCW 71. 09. 020; addi ng new sections to chapter
71A. 12 RCW creating a new section; and prescribing penalties.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. The departnent of social and health services
is providing a structured, therapeutic environment for persons who are
eligible for placenent in the conmunity protection programin order for
themto |live safely and successfully in the community while m nim zing
the risk to public safety.

The | egi sl ature approves of steps already taken by the depart nent
to create a comunity protection program within the division of
devel opnental disabilities.

NEW SECTION. Sec. 2. Sections 3 through 9 of this act apply to a
per son:

(1) (a) Who has been charged wth or convicted of a crine and neets
the followng criteria:

(1) Has been convicted of one of the follow ng:

p. 1 E2SSB 6630. SL
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(A) Acrime of sexual violence as defined in chapter 9A 44 or 71.09
RCW i ncluding, but not limted to, rape, rape of a child, and child
nol est ati on;

(B) Sexual acts directed toward strangers, individuals with whom a
rel ati onshi p has been established or pronoted for the primry purpose
of victimzation, or persons of casual acquaintance with whom no
substanti al personal relationship exists; or

(C One or nore violent offenses, as defined by RCW9. 94A 030; and

(1i) Constitutes a current risk to others as determned by a
qualified professional. Charges or crines that resulted in acquitta
nmust be excluded; or

(b) Who has not been charged with and/or convicted of a crine, but
nmeets the followng criteria:

(1) Has a history of stalking, violent, sexually violent,
predatory, and/or opportunistic behavior which denonstrates a
likelihood to commt a violent, sexually violent, and/or predatory act;
and

(1i) Constitutes a current risk to others as determned by a
qual i fi ed professional; and

(2) Who has been determ ned to have a devel opnental disability as
defined by RCW 71A. 10. 020( 3).

NEW SECTION. Sec. 3. The definitions in this section apply
t hroughout this chapter unless the context clearly requires otherw se.

(1) "Assessnment” neans the witten opinion of a qualified
prof essional stating, at a m ni num

(a) Whether a person neets the criteria established in section 2 of
this act;

(b) What restrictions are necessary.

(2) "Certified community protection program intensive supported
living services" nmeans access to twenty-four-hour supervision
instruction, and support services as identified in the person's plan of
care.

(3) "Community protection progranf neans services specifically
desi gned to support persons who neet the criteria of section 2 of this
act .

(4) "Constitutes a risk to others" neans a determnation of a

E2SSB 6630. SL p. 2
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person's risk and/ or dangerousness based upon a thorough assessnent by
a qualified professional.

(5 "Departnment” neans the departnent of social and health
servi ces.

(6) "Devel opnental disability" neans that condition defined in RCW
71A. 10. 020( 3) .

(7) "Di scl osure” means providing copies of pr of essi onal
assessnents, incident reports, |egal docunents, and other information
pertaining to community protection issues to ensure the provider has
all relevant information. Pol ygraph and pl ethysnograph reports are
excl uded from di scl osure.

(8) "Division" nmeans the division of devel opnental disabilities.

(9) "Managed successfully"” neans that a person supported by a
community protection program does not engage in the behavior identified
in section 2 of this act.

(10) "Opportunistic behavior" nmeans an act commtted on inpul se,
which is not preneditated.

(11) "Predatory"” nmeans acts directed toward strangers, individuals
with whom a relationship has been established or pronoted for the
primary purpose of victimzation, or casual acquai ntances w th whom no
substantial personal relationship exists. Predatory behavior may be
characterized by planning and/or rehearsing the act, stal king, and/or
groom ng the victim

(12) "Qualified professional” neans a person with at |east three
years' prior experience working with individuals with devel opnenta
disabilities, and: (a) If the person being assessed has denonstrated
sexual |y aggressive or sexually violent behavior, that person nust be
assessed by a qualified professional who is a certified sex offender
treatment provider, or affiliate sex offender treatnent provider
wor ki ng under the supervision of a certified sex offender treatnent
provider; or (b) If the person being assessed has denonstrated viol ent,
dangerous, or aggressive behavior, that person nust be assessed by a
Iicensed psychol ogist or psychiatrist who has received specialized
training in the treatnment of or has at least three years' prior
experience treating violent or aggressive behavior.

(13) "Treatnment teani neans the program partici pant and the group
of people responsible for the developnent, inplenentation, and
nmonitoring of the person's individualized supports and services. This

p. 3 E2SSB 6630. SL
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group may include, but is not limted to, the case resource nanager
t herapi st, residential provider, enploynent/day program provider, and
the person's legal representative and/or famly, provided the person
consents to the famly nenber's invol venent.

(14) "Violent offense” neans any felony defined as a violent
of fense in RCW 9. 94A. 030.

(15) "Waiver" nmeans the community-based funding under section 1915
of Title XIX of the federal social security act.

NEW SECTION. Sec. 4. (1) Prior to receiving services through the
community protection program a person nust first receive an assessnent
of risk and/or dangerousness by a qualified professional. The
assessnment nust be consistent with the guidelines for risk assessnents
and psychosexual eval uations devel oped by the departnent. The person
requesting services and the person's legal representative have the
right to choose the qualified professional who wll perform the
assessnment from a list of state contracted qualified professionals.
The assessnent nust contain, at a mninum a determnation by the
qual i fi ed professional whether the person can be nmanaged successfully
in the community with reasonably avail abl e saf eguards and that |esser
restrictive residential placenent alternatives have been consi dered and
would not be reasonable for the person seeking services. The
departnment may request an additional evaluation by a qualified
pr of essi onal evaluator who is contracted with the state.

(2) Any person being considered for placenent in the community
protection programand his or her |egal representative nmust be inforned
in witing of the follow ng: (a) Limtations regarding the services
that will be available due to the person's comrunity protection issues;
(b) disclosure requirenents as a condition of receiving services other
than case nmanagenent; (c) the requirenent to engage in therapeutic
treatnent may be a condition of receiving certain services; (d)
anticipated restrictions that may be provided including, but not
limted to intensive supervision, limted access to tel evision view ng,
reading material, videos; (e) the right to accept or decline services;
(f) the anticipated consequences of declining services such as the | oss
of existing services and renoval fromwaiver services; (g) the right to
an admnistrative fair hearing in accordance wth departnment and
division policy; (h) the requirenent to sign a preplacenent agreenent

E2SSB 6630. SL p. 4
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as a condition of receiving comunity protection intensive supported
living services; (i) the right to retain current services during the
pendency of any challenge to the departnment's decision; (j) the right
to refuse to participate in the program

(3)(a) If the departnent determ nes that a person is appropriate
for placenment in the community protection program the individual and
his or her |egal representative shall receive in witing a
determ nation by the departnent that the person neets the criteria for
pl acenment within the community protection program

(b) If the departnment determ nes that a person cannot be managed
successfully in the comunity protection program wth reasonably
avai | abl e saf eguards, the departnent nmust notify the person and his or
her | egal representative in witing.

NEW SECTION. Sec. 5. (1) Individuals receiving services through
the departnent's community protection waiver retain all appeal rights
provided for in RCW 71A. 10.050. 1In addition, such individuals have a
right to an admnistrative hearing pursuant to chapter 34.05 RCW to
appeal the follow ng decisions by the departnent:

(a) Term nation of community protection waiver eligibility;

(b) Assignnent of the applicant to the comrunity protection waiver;

(c) Denial of a request for less restrictive community residential
pl acenent .

(2) Final adm nistrative decisions may be appeal ed pursuant to the
provi si ons of RCW 34. 05. 510.

(3) The secretary shall adopt rules concerning the procedure
applicable to requests for hearings under this section and governing
t he conduct thereof.

(4) When the departnent takes any action described in subsection
(1) of this section it shall give notice as provided by RCW 71A. 10. 060.
The notice nust include a statenent advising the person enrolled on the
community protection waiver of the right to an adjudicative proceeding
and the time Ilimts for filing an application for an adjudicative
pr oceedi ng. Notice nmust also include a statenent advising the
recipient of the right to file a petition for judicial review of a
final adm nistrative decision as provided in chapter 34.05 RCW

(5) Nothing in this section creates an entitlenent to placenent on

p. 5 E2SSB 6630. SL
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the community protection waiver nor does it create a right to an
adm ni strative hearing on departnent decisions denying placenent on the
comunity protection waiver.

NEW  SECTION. Sec. 6. (1) Communi ty protection program
partici pants shall have appropriate opportunities to receive services
in the least restrictive manner and in the least restrictive
envi ronnent s possi bl e.

(2) There nust be a review by the treatnent team every ninety days
to assess each participant's progress, evaluate use of less restrictive
measures, and make changes in the participant's program as necessary.
The team nust review all restrictions and recommend reductions if
appropriate. The therapist nust wite a report annually eval uating the
participant's risk of offense and/or risk of behaviors that are
dangerous to self or others. The departnent shall have rules in place
describing this process. |If a treatnent team nenber has reason to be
concerned that circunstances have changed significantly, the team
menber may request that a conplete reassessnent be conducted at any
tinme.

NEW SECTION. Sec. 7. A participant who denpnstrates success in
conplying with reduced restrictions and remains free of offenses that
may indicate a relapse for at |east twelve nonths, may be considered
for placenent in a less restrictive community residential setting.

The process to nove a participant to a |l ess restrictive residenti al
pl acenment shall include, at a m ni num

(1) Witten verification of the person's treatnent progress,
conpliance with reduced restrictions, an assessnment of |ow risk of
reoffense, and a recommendation as to suitable placenent by the
treatment team

(2) Devel opnment of a gradual phase out plan by the treatnent team
projected over a reasonable period of tinme and includes specific
criteria for evaluating reductions in restrictions, especially
supervi si on;

(3) The absence of any incidents that nmay indicate relapse for a
m ni mum of twel ve nont hs;

(4 A witten plan that details what supports and services,

E2SSB 6630. SL p. 6
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including the level of supervision the person will receive from the
di vi si on upon exiting the community protection program

(5 An assessnent consistent with the guidelines for risk
assessnments and psychosexual evaluations devel oped by the division,
conducted by a qualified professional. At a mninmm the assessnent
shal | incl ude:

(a) An evaluation of the participant's risk of reoffense and/or
danger ousness; and

(b) An opinion as to whether or not the person can be managed
successfully in a less restrictive comunity residential setting;

(6) Recommendation by the treatnent team that the participant is
ready to nove to a less restrictive comunity residential placenent.

NEW SECTION. Sec. 8. (1) The departnent is authorized to take one
or nore of the enforcenment actions listed in subsection (2) of this
section when the departnent finds that a provider of residential
services and support with whomthe departnment entered into an agreenent
under this chapter has:

(a) Failed or refused to conply with the requirenents of this
chapter or the rules adopted under it;

(b) Failed or refused to cooperate with the certification process;

(c) Prevented or interfered with a certification, inspection, or
i nvestigation by the departnent;

(d) Failed to conply with any applicable requirenents regarding
vul nerabl e adul ts under chapter 74.34 RCW or

(e) Knowingly, or with reason to know, nade a false statenent of
material fact related to certification or <contracting wth the
departnent, or in any matter under investigation by the departnent.

(2) The departnent may:

(a) Decertify or refuse to renew the certification of a provider;

(b) Inpose conditions on a provider's certification status;

(c) Suspend departnent referrals to the provider; or

(d) Require a provider to inplenent a plan of correction devel oped
by the departnment and to cooperate wi th subsequent nonitoring of the
provi der's progress. In the event a provider fails to inplenent the
plan of correction or fails to cooperate with subsequent nonitoring,
t he departnent may inpose civil penalties of not nore than one hundred

p. 7 E2SSB 6630. SL



© 00 N O Ol WDN P

NN R R R R RRRPRR R
R O © 0o N O 0o W N PEFE O

22
23
24

25
26
27
28
29
30
31
32
33
34
35

fifty dollars per day per violation. Each day during which the sane or
simlar action or inaction occurs constitutes a separate violation.

(3) Wien determ ning the appropriate enforcenent action or actions
under subsection (2) of this section, the departnent nust select
actions commensurate with the seriousness of the harmor threat of harm
to the persons being served by the provider. Further, the departnent
may take enforcenent actions that are nore severe for violations that
are uncorrected, repeated, pervasive, or which present a serious threat
of harmto the health, safety, or welfare of persons served by the
provi der. The departnent shall by rule develop criteria for the
selection and inplenentation of enforcenment actions authorized in
subsection (2) of this section. Rules adopted under this section shall
i nclude a process for an informal review upon request by a provider.

(4) The provisions of chapter 34.05 RCW apply to enforcenent
actions wunder this section. Except for the inposition of civil
penalties, the effective date of enforcenent actions shall not be
del ayed or suspended pendi ng any hearing or informal review.

(5) The enforcenment actions and penalties authorized in this
section are not exclusive or exhaustive and nothing in this section
prohibits the departnent from taking any other action authorized in
statute or rule or under the terns of a contract with the provider.

NEW SECTION. Sec. 9. The departnment shall develop and nmaintain
rules, guidelines, or policy manuals, as appropriate, for inplenenting
and mai ntaining the community protection programunder this chapter.

Sec. 10. RCW 71.09.020 and 2003 ¢ 216 s 2 and 2003 ¢ 50 s 1 are
each reenacted and anmended to read as foll ows:

Unl ess the context clearly requires otherwise, the definitions in
this section apply throughout this chapter.

(1) "Departnment"” nmeans the departnment of social and health
servi ces.

(2) "Health care facility" means any hospital, hospice care center,
licensed or certified health care facility, health mintenance
organi zation regulated under chapter 48.46 RCW federally qualified
heal th mai ntenance organization, federally approved renal dialysis
center or facility, or federally approved bl ood bank.

E2SSB 6630. SL p. 8
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(3) "Health care practitioner” neans an individual or firmlicensed
or certified to engage actively in a regul ated heal th profession.

(4) "Health care services" nmeans those services provided by health
prof essionals |icensed pursuant to RCW 18. 120. 020(4).

(5 "Health profession® neans those |icensed or regulated
prof essions set forth in RCW 18.120.020(4).

(6) "Less restrictive alternative" neans court-ordered treatnent in
a setting less restrictive than total confinenent which satisfies the
conditions set forth in RCW71.09.092. A less restrictive alternative
may not include placenent in the community protection program as
pursuant to section 4 of this act.

(7) "Likely to engage in predatory acts of sexual violence if not
confined in a secure facility" nmeans that the person nore probably than
not will engage in such acts if released unconditionally from detention
on the sexually violent predator petition. Such I|ikelihood nust be
evidenced by a recent overt act if the person is not totally confined
at the time the petition is filed under RCW 71. 09. 030.

(8) "Mental abnormality"” nmeans a congenital or acquired condition
affecting the enotional or volitional capacity which predi sposes the
person to the commssion of <crimnal sexual acts in a degree
constituting such person a nenace to the health and safety of others.

(9) "Predatory" neans acts directed towards: (a) Strangers; (b)
i ndi viduals with whom a rel ati onship has been established or pronoted
for the primary purpose of victimzation; or (c) persons of casual
acquai ntance wth whom no substanti al personal relationship exists.

(10) "Recent overt act" nmeans any act or threat that has either
caused harm of a sexually violent nature or creates a reasonable
appr ehensi on of such harmin the mnd of an objective person who knows
of the history and nental condition of the person engaging in the act.

(11) "Risk potential activity" or "risk potential facility" neans
an activity or facility that provides a higher incidence of risk to the
public from persons conditionally released fromthe special commtnent
center. Risk potential activities and facilities include: Public and
private schools, school bus stops, |icensed day care and |icensed
preschool facilities, public parks, publicly dedicated trails, sports
fields, playgrounds, recreational and community centers, churches,
synagogues, tenples, nobsques, public libraries, public and private
youth canps, and others identified by the departnment follow ng the

p. 9 E2SSB 6630. SL
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hearings on a potential site required in RCW71.09. 315. For purposes
of this chapter, "school bus stops" does not include bus stops
established primarily for public transit.

(12) "Secretary" nmeans the secretary of social and health services
or the secretary's designee.

(13) "Secure facility" nmeans a residential facility for persons
civilly confined under the provisions of this chapter that includes
security neasures sufficient to protect the community. Such facilities
include total confinenment facilities, secure comunity transition
facilities, and any residence used as a court-ordered placenent under
RCW 71. 09. 096.

(14) "Secure community transition facility" nmeans a residentia
facility for persons civilly commtted and conditionally released to a
|l ess restrictive alternative under this chapter. A secure community
transition facility has supervision and security, and either provides
or ensures the provision of sex offender treatnent services. Secure
community transition facilities include but are not limted to the
facility established pursuant to RCW 71.09.250(1)(a)(i) and any
communi ty-based facilities established under this chapter and operated
by the secretary or under contract with the secretary.

(15) "Sexually violent offense”" neans an act conmmtted on, before,
or after July 1, 1990, that is: (a) An act defined in Title 9A RCW as
rape in the first degree, rape in the second degree by forcible
conpul sion, rape of a child in the first or second degree, statutory
rape in the first or second degree, indecent liberties by forcible
conpul sion, indecent |iberties against a child under age fourteen,
i ncest against a child under age fourteen, or child nolestation in the
first or second degree; (b) a felony offense in effect at any tine
prior to July 1, 1990, that is conparable to a sexually violent offense
as defined in (a) of this subsection, or any federal or out-of-state
conviction for a felony offense that under the laws of this state woul d
be a sexually violent offense as defined in this subsection; (c) an act
of murder in the first or second degree, assault in the first or second
degree, assault of a child in the first or second degree, Kkidnapping in
the first or second degree, burglary in the first degree, residenti al
burglary, or unlawful inprisonnment, which act, either at the tine of
sentencing for the offense or subsequently during civil comm tnent
proceedi ngs pursuant to this chapter, has been determ ned beyond a

E2SSB 6630. SL p. 10
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reasonabl e doubt to have been sexually notivated, as that term is
defined in RCW9. 94A. 030; or (d) an act as described in chapter 9A. 28
RCW that is an attenpt, crimnal solicitation, or crimnal conspiracy
to conmt one of the felonies designated in (a), (b), or (c) of this
subsecti on.

(16) "Sexually violent predator” neans any person who has been
convicted of or charged with a crine of sexual violence and who suffers
from a nental abnormality or personality disorder which makes the
person likely to engage in predatory acts of sexual violence if not
confined in a secure facility.

(17) "Total confinenment facility" neans a secure facility that
provi des supervision and sex offender treatnent services in a tota
confinement setting. Total confinenent facilities include the special
commtnent center and any simlar facility designated as a total
confinement facility by the secretary.

Sec. 11. RCW71.09.060 and 2001 c 286 s 7 are each anended to read
as follows:

(1) The court or jury shall determ ne whether, beyond a reasonabl e
doubt, the person is a sexually violent predator. In determning
whet her or not the person would be likely to engage in predatory acts
of sexual violence if not confined in a secure facility, the fact
finder may consider only placenent conditions and vol untary treatnent
options that would exist for the person if unconditionally rel eased
from detention on the sexually violent predator petition. The
community protection program under section 4 of this act may not be
considered as a placenent condition or treatnent option available to
the person if unconditionally released from detention on a sexually
violent predator petition. When the determ nation is nmade by a jury,
t he verdict nust be unani nous.

If, on the date that the petition is filed, the person was |iving
in the coomunity after rel ease fromcustody, the state nust al so prove
beyond a reasonabl e doubt that the person had coonmtted a recent overt
act. If the state alleges that the prior sexually violent offense that
forms the basis for the petition for commtnent was an act that was
sexually notivated as provided in RCW 71.09.020((€6))) (15)(c), the
state nust prove beyond a reasonable doubt that the alleged sexually
vi ol ent act was sexually notivated as defined in RCW 9. 94A. 030.

p. 11 E2SSB 6630. SL
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If the court or jury determnes that the person is a sexually
vi ol ent predator, the person shall be commtted to the custody of the
departnment of social and health services for placenent in a secure
facility operated by the departnent of social and health services for
control, care, and treatnent until such tine as: (a) The person's
condition has so changed that the person no |onger neets the definition
of a sexually violent predator; or (b) conditional release to a |ess
restrictive alternative as set forth in RCW 71.09.092 is in the best
interest of the person and conditions can be inposed that would
adequately protect the community.

If the court or unaninous jury decides that the state has not net
its burden of proving that the person is a sexually violent predator,
the court shall direct the person's rel ease.

If the jury is unable to reach a unani nous verdict, the court shal
declare a mstrial and set a retrial within forty-five days of the date
of the mstrial unless the prosecuting agency earlier noves to dismss
the petition. The retrial may be continued upon the request of either
party acconpanied by a showi ng of good cause, or by the court on its
own notion in the due admnistration of justice provided that the
respondent will not be substantially prejudiced. [In no event may the
person be released from confinement prior to retrial or dismssal of
t he case.

(2) If the person charged with a sexually violent offense has been
found inconpetent to stand trial, and is about to or has been rel eased
pursuant to RCW 10.77.090(4), and his or her commtnent is sought
pursuant to subsection (1) of this section, the court shall first hear
evi dence and determ ne whether the person did conmt the act or acts
charged if the court did not enter a finding prior to dism ssal under
RCW 10. 77.090(4) that the person conmtted the act or acts charged
The hearing on this issue nust conply with all the procedures specified
in this section. In addition, the rules of evidence applicable in
crimnal cases shall apply, and all constitutional rights available to
defendants at crimnal trials, other than the right not to be tried
whil e i nconpetent, shall apply. After hearing evidence on this issue,
the court shall nake specific findings on whether the person did commt
the act or acts charged, the extent to which the person's inconpetence
or devel opnental disability affected the outcone of the hearing,
including its effect on the person's ability to consult with and assi st

E2SSB 6630. SL p. 12
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counsel and to testify on his or her own behalf, the extent to which
the evidence could be reconstructed w thout the assistance of the
person, and the strength of the prosecution's case. If, after the
conclusion of the hearing on this issue, the court finds, beyond a
reasonabl e doubt, that the person did commt the act or acts charged,
it shall enter a final order, appeal able by the person, on that issue,
and may proceed to consider whether the person should be commtted
pursuant to this section.

(3) The state shall conply with RCW 10.77.220 while confining the
person pursuant to this <chapter, except that during all court
proceedi ngs the person shall be detained in a secure facility. The
departnent shall not place the person, even tenporarily, in a facility
on the grounds of any state nental facility or regional habilitation
center because these institutions are insufficiently secure for this
popul ati on.

(4) A court has jurisdiction to order a less restrictive
alternative placenent only after a hearing ordered pursuant to RCW
71.09.090 following initial commtnent under this section and in accord
with the provisions of this chapter.

NEW SECTION. Sec. 12. Sections 2 through 9 of this act are each
added to chapter 71A 12 RCW

Passed by the Senate March 7, 2006.

Passed by the House March 1, 2006.

Approved by the Governor March 29, 2006.

Filed in Ofice of Secretary of State March 29, 2006.
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