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5552 AM5 ROCK S2708. 1

SB 5552 - S AMD 266
By Senator Rockefeller

Strike everything after the enacting clause and insert the
fol | ow ng:

"Sec. 1. RCW 43.21B. 300 and 2004 c 204 s 4 are each anended to
read as foll ows:

(1) Any civil penalty provided in RCW 18.104. 155, 70.94.431,
70. 105. 080, 70.107.050, 88.46.090, 90.03.600, 90.48. 144, 90.56.310, and
90. 56. 330 shall be inposed by a notice in witing, either by certified
mail with return receipt requested or by personal service, to the
person incurring the penalty from the departnent or the local air
authority, describing the violation with reasonable particularity.
Wthin thirty days after the notice is received, the person incurring
the penalty may apply in witing to the departnent or the authority for
the remssion or mtigation of the penalty. Upon receipt of the
application, the departnent or authority may remt or mtigate the
penalty upon whatever terns the departnent or the authority in its
di scretion deens proper. The departnent or the authority may ascertain
the facts regarding all such applications in such reasonabl e manner and
under such rules as it may deem proper and shall remt or mtigate the
penalty only upon a denonstration of extraordinary circunstances such
as the presence of information or factors not considered in setting the
original penalty.

(2) Any penalty inposed under this section may be appealed to the
pol lution control hearings board in accordance with this chapter if the
appeal is filed with the hearings board and served on the departnent or
authority thirty days after the date of receipt by the person penalized
of the notice inposing the penalty or thirty days after the date of
recei pt of the notice of disposition of the application for relief from
penal ty.

(3) A penalty shall becone due and payable on the later of:

(a) Thirty days after receipt of the notice inposing the penalty;
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(b) Thirty days after receipt of the notice of disposition on
application for relief frompenalty, if such an application is nmade; or

(c) Thirty days after receipt of the notice of decision of the
hearings board if the penalty is appeal ed.

(4) 1If the amount of any penalty is not paid to the departnent
within thirty days after it becones due and payable, the attorney
general, upon request of the departnent, shall bring an action in the
name of the state of Washington in the superior court of Thurston
county, or of any county in which the violator does business, to
recover the penalty and interest, costs, and attorneys' fees. If the
anount of the penalty is not paid to the authority within thirty days
after it becones due and payable, the authority may bring an action to
recover the penalty and interest, costs, and attorneys' fees in the
superior court of the county of the authority's main office or of any
county in which the violator does business. In these actions, the
procedures and rules of evidence shall be the same as in an ordinary
civil action for all issues arising after the penalty has becone final.

(5) All penalties recovered shall be paid into the state treasury
and credited to the general fund except those penalties inposed
pursuant to RCW 18. 104. 155, which shall be credited to the reclamation
account as provided in RCW 18.104.155(7), RCW 70.94.431, the
di sposition of which shall be governed by that provision, RCW
70.105. 080, which shall be credited to the hazardous waste control and
elimnation account, created by RCW 70.105.180, and RCW 90.56. 330,
whi ch shall be credited to the coastal protection fund created by RCW
90. 48. 390.

Sec. 2. RCW88.40.011 and 2003 c 56 s 2 are each anended to read
as follows:

The definitions in this section apply throughout this chapter
unl ess the context clearly requires otherw se.

(1) "Barge" neans a vessel that is not self-propelled.

(2) "Cargo vessel" neans a self-propelled ship in commerce, other
than a tank vessel, fishing vessel, or a passenger vessel, of three
hundred or nore gross tons.

(3) "Bulk™ neans nmaterial that is stored or transported in a | oose,
unpackaged |iquid, powder, or granular form capable of being conveyed
by a pipe, bucket, chute, or belt system
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(4) "Covered vessel" neans a tank vessel, cargo vessel, or
passenger vessel.

(5) "Departnment” means the departnent of ecol ogy.

(6) "Director"” means the director of the departnent of ecol ogy.

(7)(a) "Facility" nmeans any structure, group of structures,

equi pnent, pipeline, or device, other than a vessel, |ocated on or near
the navigable waters of the state that transfers oil in bulk to or from
any vessel with an oil carrying capacity over two hundred fifty barrels
or pipeline, that is used for producing, storing, handl i ng
transferring, processing, or transporting oil in bulk.

(b) A facility does not include any: (1) Railroad car, notor
vehicle, or other rolling stock while transporting oil over the
hi ghways or rail lines of this state; (ii) retail notor vehicle notor

fuel outlet; (iii) facility that is operated as part of an exenpt
agricultural activity as provided in RCW 82.04.330; (iv) underground
storage tank regulated by the departnent or a |ocal governnent under
chapter 90.76 RCW or (v) marine fuel outlet that does not dispense
nmore than three thousand gallons of fuel to a ship that is not a
covered vessel, in a single transaction.

(8) "Fishing vessel" neans a self-propelled commercial vessel of
three hundred or nore gross tons that is wused for catching or
processing fish.

(9) "Gross tons" neans tonnage as determ ned by the United States
coast guard under 33 C.F.R section 138. 30.

(10) "Hazardous substances" neans any substance |listed as of March
1, 2003, in Table 302.4 of 40 CF. R Part 302 adopted under section
101( 14) of the federal conprehensive environnent al response,
conpensation, and liability act of 1980, as anended by P.L. 99-499.
The following are not hazardous substances for purposes of this
chapter:

(a) Wastes listed as FOO1l through F028 in Table 302.4; and

(b) Wastes listed as KOOl through K136 in Table 302. 4.

(11) "Navigable waters of the state" neans those waters of the
state, and their adjoining shorelines, that are subject to the ebb and
flow of the tide and/or are presently used, have been used in the past,
or may be susceptible for use to transport intrastate, interstate, or
forei gn conmerce.
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(12) "Q 1" or "oils" means oil of any ((naturally—eeceur+ing)) kind
that is liquid ((hydreecarbens)) at atnospheric tenperature and pressure
((comir } . . asobine.))

and any fractionation thereof, including, but not limted to, crude
oil, petroleum gasoline, fuel oil, diesel oil, oil sludge, oil refuse,
biological oils and blends, and oil mxed with wastes other than
dredged spoil. Q| does not include any substance listed as of March

1, 2003, in Table 302.4 of 40 CF.R Part 302 adopted under section
101( 14) of the federal conprehensive environnent al response,
conpensation, and liability act of 1980, as anended by P.L. 99-499.

(13) "Ofshore facility" neans any facility located in, on, or
under any of the navigable waters of the state, but does not include a
facility any part of which is located in, on, or under any |and of the
state, other than subnerged | and.

(14) "Onshore facility" means any facility any part of which is
| ocated in, on, or under any land of the state, other than submerged
| and, that because of its location, could reasonably be expected to
cause substantial harmto the environnment by discharging oil into or on
t he navigable waters of the state or the adjoining shorelines.

(15)(a) "Owner or operator” neans (i) in the case of a vessel, any
person owni ng, operating, or chartering by dem se, the vessel; (ii) in
the case of an onshore or offshore facility, any person owning or
operating the facility; and (iii) in the case of an abandoned vessel or
onshore or offshore facility, the person who owned or operated the
vessel or facility inmmediately before its abandonnent.

(b) "Operator" does not include any person who owns the |and
underlying a facility if the person is not involved in the operations
of the facility.

(16) "Passenger vessel" neans a ship of three hundred or nore gross
tons with a fuel capacity of at |east six thousand gallons carrying
passengers for conpensation

(17) "Ship" means any boat, ship, vessel, barge, or other floating
craft of any ki nd.

(18) "Spill" nmeans an unaut horized di scharge of oil into the waters
of the state.

(19) "Tank vessel"™ nmeans a ship that is constructed or adapted to
carry, or that carries, oil in bulk as cargo or cargo residue, and
t hat :
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(a) Operates on the waters of the state; or

(b) Transfers oil in a port or place subject to the jurisdiction of
this state.

(20) "Waters of the state" includes |akes, rivers, ponds, streans,
i nl and wat ers, underground water, salt waters, estuaries, tidal flats,
beaches and | ands adjoi ning the seacoast of the state, sewers, and all
ot her surface waters and watercourses wthin the jurisdiction of the
state of Washi ngt on.

Sec. 3. RCW88.46.010 and 2000 c 69 s 1 are each anmended to read
as follows:

Unl ess the context clearly requires otherwise, the definitions in
this section apply throughout this chapter.

(1) "Best achievable protection” nmeans the highest |[|evel of
protection that can be achi eved through the use of the best achievable
technology and those staffing |levels, training procedures, and
operational methods that provide the greatest degree of protection
achievable. The director's determ nation of best achi evable protection
shall be guided by the critical need to protect the state's natura
resources and waters, while considering (a) the additional protection
provided by the neasures; (b) the technol ogical achievability of the
measures; and (c) the cost of the neasures.

(2) "Best achievabl e technol ogy" neans the technol ogy that provides
the greatest degree of protection taking into consideration (a)
processes that are being devel oped, or could feasibly be devel oped,
gi ven overall reasonabl e expenditures on research and devel opnent, and
(b) processes that are currently in use. In determning what is best
achi evabl e technol ogy, the director shall consider the effectiveness,
engi neering feasibility, and commercial availability of the technol ogy.

(3) "Cargo vessel" neans a self-propelled ship in commerce, other
than a tank vessel or a passenger vessel, of three hundred or nore
gross tons, including but not limted to, commercial fish processing
vessel s and freighters.

(4) "Bul k™ means material that is stored or transported in a | oose,
unpackaged |iquid, powder, or granular form capable of being conveyed
by a pipe, bucket, chute, or belt system

(5) "Covered vessel" neans a tank vessel, cargo vessel, or
passenger vessel.
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(6) "Departnent" neans the departnent of ecol ogy.

(7) "Director"” nmeans the director of the departnent of ecol ogy.

(8) "Discharge" neans any spilling, |eaking, punping, pouring,
emtting, enptying, or dunping.

(9)(a) "Facility" nmeans any structure, group of structures,

equi pnent, pipeline, or device, other than a vessel, |ocated on or near
the navigable waters of the state that transfers oil in bulk to or from
a tank vessel or pipeline, that is used for producing, storing,
handl i ng, transferring, processing, or transporting oil in bulk.

(b) A facility does not include any: (i) Railroad car, notor
vehicle, or other rolling stock while transporting oil over the
hi ghways or rail lines of this state; (ii) retail notor vehicle notor

fuel outlet; (iii) facility that is operated as part of an exenpt
agricultural activity as provided in RCW 82.04.330; (iv) underground
storage tank regulated by the departnent or a |ocal governnent under
chapter 90.76 RCW or (v) marine fuel outlet that does not dispense
nore than three thousand gallons of fuel to a ship that is not a
covered vessel, in a single transaction.

(10) "Marine facility" means any facility used for tank vesse
whar f age or anchorage, including any equi pnent used for the purpose of
handling or transferring oil in bulk to or froma tank vessel.

(11) "Navigable waters of the state" neans those waters of the
state, and their adjoining shorelines, that are subject to the ebb and
flow of the tide and/or are presently used, have been used in the past,
or may be susceptible for use to transport intrastate, interstate, or
forei gn conmerce.

(12) "QIl" or "oils" means oil of any ((naturally—eeceur+ing)) kind
that is liquid ((hydreecarbens)) at atnospheric tenperature and pressure
((eoni : i i asoliner))

and any fractionation thereof, including, but not limted to, crude
oil, petroleum gasoline, fuel oil, diesel oil, oil sludge, oil refuse,
biological oils and blends, and oil mxed with wastes other than
dredged spoil. G| does not include any substance listed in Table
302.4 of 40 CF. R Part 302 adopted August 14, 1989, under section
101( 14) of the federal conprehensive environnent al response,
conpensation, and liability act of 1980, as anended by P.L. 99-499.
(13) "Ofshore facility" nmeans any facility located in, on, or
under any of the navigable waters of the state, but does not include a
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facility any part of which is located in, on, or under any |and of the
state, other than subnmerged |and. "Ofshore facility" does not include
a marine facility.

(14) "Onshore facility" means any facility any part of which is
| ocated in, on, or under any land of the state, other than subnerged
| and, that because of its location, could reasonably be expected to
cause substantial harmto the environnment by discharging oil into or on
t he navigable waters of the state or the adjoining shorelines.

(15)(a) "Owner or operator” neans (i) in the case of a vessel, any
person owni ng, operating, or chartering by dem se, the vessel; (ii) in
the case of an onshore or offshore facility, any person owning or
operating the facility; and (iii) in the case of an abandoned vessel or
onshore or offshore facility, the person who owned or operated the
vessel or facility imedi ately before its abandonnent.

(b) "Operator" does not include any person who owns the |and
underlying a facility if the person is not involved in the operations
of the facility.

(16) "Passenger vessel" neans a ship of three hundred or nore gross
tons with a fuel capacity of at |east six thousand gallons carrying
passengers for conpensation

(17) "Person" nmeans any political subdivision, governnent agency,
muni ci pality, industry, public or private corporation, copartnership,
association, firm individual, or any other entity whatsoever.

(18) "Ship" means any boat, ship, vessel, barge, or other floating
craft of any ki nd.

(19) "Spill" nmeans an unaut horized di scharge of oil into the waters
of the state.

(20) "Tank vessel"™ nmeans a ship that is constructed or adapted to

carry, or that carries, oil in bulk as cargo or cargo residue, and
t hat :

(a) Operates on the waters of the state; or

(b) Transfers oil in a port or place subject to the jurisdiction of

this state.

(21) "Waters of the state" includes |akes, rivers, ponds, streans,
i nl and wat ers, underground water, salt waters, estuaries, tidal flats,
beaches and | ands adjoi ning the seacoast of the state, sewers, and all
ot her surface waters and watercourses wthin the jurisdiction of the
state of Washi ngt on.
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(22) "Worst case spill"™ neans: (a) In the case of a vessel, a

spill of the entire cargo and fuel of the vessel conplicated by adverse
weat her conditions; and (b) in the case of an onshore or offshore
facility, the |argest foreseeable spill in adverse weather conditions.

Sec. 4. RCW 90.48.144 and 1995 c 403 s 636 are each anended to
read as foll ows:

Except as provided in RCW 43.05.060 through 43.05.080 and
43. 05. 150, every person who:

(1) Violates the terns or conditions of a waste discharge permt
i ssued pursuant to RCW 90.48. 180 or 90.48. 260 t hrough 90. 48. 262, or

(2) Conducts a commercial or industrial operation or other point
source discharge operation without a waste di scharge permt as required
by RCW 90. 48. 160 or 90. 48. 260 t hrough 90. 48. 262, or

(3) Violates the provisions of RCW90.48. 080, or other sections of
this chapter or chapter 90.56 RCW_ except for RCW90.56.320, or rules
or orders adopted or issued pursuant to either of those chapters,
except those concerning RCW 90. 56. 320, shall incur, in addition to any
ot her penalty as provided by law, a penalty in an anmount of up to ten
t housand dol lars a day for every such violation. Each and every such
violation shall be a separate and distinct offense, and in case of a
continuing violation, every day's continuance shall be and be deened to
be a separate and distinct violation. Every act of conm ssion or
om ssion which procures, aids or abets in the violation shall be
considered a violation under the provisions of this section and subject
to the penalty herein provided for. The penalty anount shall be set in
consideration of the previous history of the violator and the severity
of the violation's inpact on public health and/or the environnment in
addition to other relevant factors. The penalty herein provided for
shall be inposed pursuant to the procedures set forth in RCW
43. 21B. 300.

Sec. 5. RCWO90.48.366 and 1994 sp.s. ¢ 9 s 855 are each anended to
read as foll ows:

By July 1, 1991, the departnent, in consultation wth the
departnents of ((fsheriesy)) fish and wildlife((s)) and natural
resources, and the parks and recreation conm ssion, shall adopt rules
establishing a conpensation schedule for the discharge of oil in
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violation of this chapter and chapter 90.56 RCW The anmount of
conpensati on assessed under this schedule shall be no less than one
dollar per gallon of oil spilled and no greater than ((H¥+ty)) one
hundred dol lars per gallon of oil spilled, and beginning on January 1,
2008, the maxi mum per gallon conpensation assessnent shall increase
annually by the fiscal growh factor calculated by the office of
fi nancial nmanagenent under RCW 43.135.025. The conpensati on schedul e
shall reflect adequate conpensation for unquantifiable danages or for
damages not quantifiable at reasonable <cost for any adverse
environnental, recreational, aesthetic, or other effects caused by the

spill and shall take into account:

(1) Characteristics of any oil spilled, such as toxicity,
dispersibility, solubility, and persistence, that may affect the
severity of the effects on the receiving environnment, |iving organisns,

and recreational and aesthetic resources;

(2) The sensitivity of the affected area as determ ned by such
factors as: (a) The location of the spill; (b) habitat and |iving
resource sensitivity; (c) seasonal distribution or sensitivity of
living resources; (d) areas of recreational use or aesthetic
i nportance; (e) the proximty of the spill to inportant habitats for
bi rds, aquatic mammals, fish, or to species listed as threatened or
endangered under state or federal law, (f) significant archaeol ogical
resources as determned by the ((eff+ee)) departnent of archaeol ogy and
hi storic preservation; and (g) other areas of special ecological or
recreational inportance, as determned by the departnent((—H—the

Juhby—1—1992)); and
(3) Actions taken by the party who spilled oil or any party liable

for the spill that: (a) Denonstrate a recognition and affirmative
acceptance of responsibility for the spill, such as the immediate
renoval of oil and the anmount of oil renoved fromthe environnent; or
(b) enhance or inpede the detection of the spill, the determ nation of

the quantity of oil spilled, or the extent of danage, including the
unaut hori zed renoval of evidence such as injured fish or wildlife.
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Sec. 6. RCW 90.48.367 and 1991 c 200 s 813 are each anended to
read as foll ows:

(1) After a spill or other incident causing damages to the natural
resources of the state, the departnent shall conduct a fornma
preassessnent screening as provided in RCW 90. 48. 368.

(2) The departnent shall use the conpensation schedul e established
under RCW 90.48.366 to determine the amunt of damages if the
preassessnent screening commttee determnes that: (a) Restoration or
enhancenent of the injured resources is not technically feasible; (b)
damages are not quantifiable at a reasonable cost; and (c) the
restorati on and enhancenent projects or studies proposed by the |iable
parties are insufficient to adequately conpensate the people of the
state for damages.

(3) If the preassessnent screening committee determnes that the
conpensation schedule should not be wused, conpensation shall be
assessed for the anount of noney necessary to restore any damaged
resource to its condition before the injury, to the extent technically
feasi bl e, and conpensate for the |ost value incurred during the period
between injury and restoration.

(4) Restoration shall include the cost to restock such waters,
repl eni sh or replace such resources, and otherw se restore the stream
| ake, or other waters of the state, including any estuary, ocean area,
subnerged | ands, shoreline, bank, or other |ands adjoining such waters
to its condition before the injury, as such condition is determ ned by
the departnent. The |ost value of a danmaged resource shall be equal to
the sum of consunptive, nonconsunptive, and indirect use values, as
well as |lost taxation, |leasing, and licensing revenues. Indirect use
val ues may include existence, bequest, option, and aesthetic val ues.
Damages shall be determ ned by generally accepted and cost-effective
procedures, including, but not limted to, contingent valuation nethod
studi es.

(5) Conpensation assessed under this section and interest, costs,
and attorneys' fees shall be recoverable in an action brought by the
attorney general on behalf of the people of the state of Washi ngton and
affected counties and cities in the superior court of Thurston county
or any county in which damages occurred. Moneys recovered by the
attorney general under this section shall be deposited in the coastal
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protection fund established under RCW 90. 48. 390, and shall only be used
for the purposes stated in RCW 90. 48. 400.

(6) Conpensation assessed under this section shall preclude clains
under this chapter by | ocal governnents for conpensation for danmages to
publicly owned resources resulting fromthe sane incident.

Sec. 7. RCW90.48.368 and 1994 c 264 s 92 are each anended to read
as follows:

(1) The departnent shall adopt rules establishing a formal process
for preassessnent screening of damages resulting from spills to the
waters of the state causing the death of, or injury to, fish, aninmals,
vegetation, or other resources of the state. The rules shall specify
t he conditions under which the departnent shall convene a preassessnent
screening conmttee. The preassessnent screening process shall occur
concurrently with reconnai ssance activities. The commttee shall use
informati on obtained from reconnai ssance activities as well as any
other relevant resource and resource use information. For each
incident, the conmmttee shall determ ne whether a damage assessnent
investigation should be conducted, or, whether the conpensation
schedul e aut hori zed under RCW 90. 48. 366 and 90. 48. 367 shoul d be used to
assess danmages. The commttee nay accept restoration or enhancenent
projects or studies proposed by the liable parties in lieu of sonme or
all of: (a) The conpensation schedul e aut hori zed under RCW 90. 48. 366
and 90.48.367; or (b) the clains from damage assessnent studies
aut hori zed under RCW 90. 48. 142.

(2) A preassessnent screening conmmttee may consi st of
representatives of the departnents of ecol ogy, archaeology and historic
preservation, fish and wldlife, health, and natural resources,

{ { soctal—and—health—services—and—energency—ranragenent—) ) and the parks

and recreation comm ssion, ((t+he—office—of—archaecology—and—histoerie
preservati+on-)) as well as other federal, state, and |ocal agencies,

and tribal and local governnents whose presence would enhance the

reconnai ssance or danmage assessnment aspects of spill response. The
depart nent shal | chair t he commttee and determ ne whi ch
representatives will be needed on a spill-by-spill basis.

(3) The commttee shall consider the following factors when
determ ning whether a damage assessnent study authorized under RCW
90.48.367 should be conducted: (a) Whet her evidence from
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reconnai ssance investigations suggests that injury has occurred or is
likely to occur to publicly owned resources; (b) the potential loss in
services provided by resources injured or likely to be injured and the
expected value of the potential loss; (c) whether a restoration project
to return lost services is technically feasible; (d) the accuracy of
damage quantification nethods that could be used and the anticipated
cost-effectiveness of applying each nethod; (e) the extent to which
likely injury to resources can be verified wth available
quantification nmethods; and (f) whether the injury, once quantified,
can be translated into nonetary values with sufficient precision or
accuracy.

(4) When a resource danage assessnent is required for an oil spil
in the ((pravgable)) waters of the state, as defined in RCW90.56. 010,
the state trustee agency responsible for the resource and habitat
damaged shall conduct the damage assessnent and pursue all appropriate
remedies with the responsible party.

(5 QI spill danage assessnent studies authorized under RCW
90. 48. 367 may only be conducted if the conmttee, after considering the
factors enunerated in subsection (3) of this section, determ nes that
the damages to be investigated are quantifiable at a reasonabl e cost
and that proposed assessnent studies are clearly linked to
quantification of the damages incurred.

(6) As new information beconmes available, the commttee may
reeval uate the scope of danage assessnent using the factors listed in
subsection (3) of this section and may reduce or expand the scope of
danmage assessnent as appropriate.

(7) The preassessnent screening process shall provide for the
ongoi ng i nvol venent of persons who nmay be liable for damages resulting
froman oil spill. The departnent may negotiate wth a potentially
liable party to performrestorati on and enhancenent projects or studies
which may substitute for all or part of the conpensation authorized
under RCW 90.48.366 and 90.48.367 or the damge assessnent studies
aut hori zed under RCW 90. 48. 367.

(8) For the purposes of this section and RCW 90. 48. 367, the cost of
a damge assessnment shall be considered "reasonable”™ when the
anticipated cost of the damage assessnment is expected to be | ess than
the anticipated damage that may have occurred or may occur
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Sec. 8. RCW90.56.010 and 2000 ¢ 69 s 15 are each anended to read
as follows:

For purposes of this chapter, the follow ng definitions shall apply
unl ess the context indicates otherw se:

(1) "Best achievable protection” nmeans the highest |[|evel of
protection that can be achi eved through the use of the best achievable
technology and those staffing |levels, training procedures, and
operational methods that provide the greatest degree of protection
achievable. The director's determ nation of best achi evable protection
shall be guided by the critical need to protect the state's natura
resources and waters, while considering (a) the additional protection
provided by the neasures; (b) the technol ogical achievability of the
measures; and (c) the cost of the neasures.

(2) "Best achievabl e technol ogy" neans the technol ogy that provides
the greatest degree of protection taking into consideration (a)
processes that are being devel oped, or could feasibly be devel oped,
gi ven overall reasonabl e expenditures on research and devel opnent, and
(b) processes that are currently in use. |In determning what is best
achi evabl e technol ogy, the director shall consider the effectiveness,
engi neering feasibility, and commercial availability of the technol ogy.

(3) "Board" neans the pollution control hearings board.

(4) "Cargo vessel" neans a self-propelled ship in commerce, other
than a tank vessel or a passenger vessel, three hundred or nore gross
tons, including but not limted to, commercial fish processing vessels
and freighters.

(5) "Bulk"™ nmeans material that is stored or transported in a | oose,
unpackaged |iquid, powder, or granular form capable of being conveyed
by a pipe, bucket, chute, or belt system

(6) "Commttee" neans the preassessnent screening commttee
establ i shed under RCW 90. 48. 368.

(7) "Covered vessel" neans a tank vessel, cargo vessel, or
passenger vessel.

(8) "Departnent" neans the departnent of ecol ogy.

(9) "Director” means the director of the departnment of ecol ogy.

(10) "D scharge" neans any spilling, |eaking, punping, pouring
emtting, enptying, or dunping.

(11)(a) "Facility" means any structure, group of structures,
equi pnent, pipeline, or device, other than a vessel, |ocated on or near
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t he navigable waters of the state that transfers oil in bulk to or from
a tank vessel or pipeline, that is wused for producing, storing,
handl i ng, transferring, processing, or transporting oil in bulk.

(b) A facility does not include any: (i) Railroad car, notor
vehicle, or other rolling stock while transporting oil over the
hi ghways or rail lines of this state; (ii) underground storage tank
regul ated by the departnent or a | ocal governnment under chapter 90.76
RCW (iii) notor vehicle notor fuel outlet; (iv) facility that is
operated as part of an exenpt agricultural activity as provided in RCW
82.04.330; or (v) marine fuel outlet that does not dispense nore than
t hree thousand gallons of fuel to a ship that is not a covered vessel,
in a single transaction.

(12) "Fund" nmeans the state coastal protection fund as provided in
RCW 90. 48. 390 and 90. 48. 400.

(13) "Having control over oil" shall include but not be limted to
any person using, storing, or transporting oil imediately prior to
entry of such oil into the waters of the state, and shall specifically

include carriers and bailees of such oil.

(14) "Marine facility" means any facility used for tank vesse
whar f age or anchorage, including any equi pnent used for the purpose of
handling or transferring oil in bulk to or froma tank vessel.

(15) "Navigable waters of the state" neans those waters of the
state, and their adjoining shorelines, that are subject to the ebb and
flow of the tide and/or are presently used, have been used in the past,
or may be susceptible for use to transport intrastate, interstate, or
forei gn conmerce.

(16) "Necessary expenses"” neans the expenses incurred by the
departnment and assisting state agencies for (a) investigating the
source of the discharge; (b) investigating the extent of the
envi ronnent al damage caused by the discharge; (c) conducting actions
necessary to clean up the discharge; (d) conducting predanage and
damage assessnent studies; and (e) enforcing the provisions of this
chapter and collecting for danages caused by a di scharge.

(17) "aQl"™ or "oils" nmeans ((praturalbyr—oeceurring)) oil of any kind
that is liquid ((hydreecarboens)) at atnospheric tenperature and pressure
((eoni : i i asoliner))

and any fractionation thereof, including, but not limted to, crude
oil, petroleum gasoline, fuel oil, diesel oil, oil sludge, oil refuse,
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biological oils and blends, and oil mxed with wastes other than
dredged spoil. G| does not include any substance listed in Table
302.4 of 40 CF. R Part 302 adopted August 14, 1989, under section
101( 14) of the federal conprehensive environnent al response,
conpensation, and liability act of 1980, as anended by P.L. 99-499.

(18) "Ofshore facility" neans any facility located in, on, or
under any of the navigable waters of the state, but does not include a
facility any part of which is located in, on, or under any |and of the
state, other than subnerged | and.

(19) "Onshore facility" means any facility any part of which is
| ocated in, on, or under any land of the state, other than subnerged
| and, that because of its location, could reasonably be expected to
cause substantial harmto the environnment by discharging oil into or on
t he navigable waters of the state or the adjoining shorelines.

(20)(a) "Owner or operator” neans (i) in the case of a vessel, any
person owni ng, operating, or chartering by dem se, the vessel; (ii) in
the case of an onshore or offshore facility, any person owning or
operating the facility; and (iii) in the case of an abandoned vessel or
onshore or offshore facility, the person who owned or operated the
vessel or facility imedi ately before its abandonnent.

(b) "Operator" does not include any person who owns the |and
underlying a facility if the person is not involved in the operations
of the facility.

(21) "Passenger vessel" neans a ship of three hundred or nore gross
tons with a fuel capacity of at |east six thousand gallons carrying
passengers for conpensati on.

(22) "Person" neans any political subdivision, governnent agency,
muni ci pality, industry, public or private corporation, copartnership,
association, firm individual, or any other entity whatsoever.

(23) "Ship" means any boat, ship, vessel, barge, or other floating
craft of any ki nd.

(24) "Spill" means an unauthorized discharge of oil or hazardous
substances into the waters of the state.

(25) "Tank vessel"™ nmeans a ship that is constructed or adapted to
carry, or that carries, oil in bulk as cargo or cargo residue, and
t hat :

(a) Operates on the waters of the state; or
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(b) Transfers oil in a port or place subject to the jurisdiction of
this state.

(26) "Waters of the state" includes |akes, rivers, ponds, streans,
i nl and wat ers, underground water, salt waters, estuaries, tidal flats,
beaches and | ands adjoi ning the seacoast of the state, sewers, and all
ot her surface waters and watercourses wthin the jurisdiction of the
state of Washi ngt on.

(27) "Worst case spill" neans: (a) In the case of a vessel, a
spill of the entire cargo and fuel of the vessel conplicated by adverse
weat her conditions; and (b) in the case of an onshore or offshore
facility, the largest foreseeable spill in adverse weather conditions.

Sec. 9. RCW90.56.320 and 1990 ¢ 116 s 17 are each anmended to read
as follows:

(1) It shall be unlawful, except under the circunstances hereafter
described in this section, for oil to enter the waters of the state
fromany ship or any fixed or nobile facility or installation |ocated
of fshore or onshore whether publicly or privately operated, regardless
of the cause of the entry or fault of the person having control over
the oil, or regardless of whether it be the result of intentional or
negli gent conduct, accident or other cause. This section shall not
apply to discharges of oil in the follow ng circunstances:

((5)) (&) The person discharging was expressly authorized to do
so by the departnment prior to the entry of the oil into state waters;
or

((2)) (b) The person discharging was authorized to do so by
operation of law as provided i n RCW 90. 48. 200.

(2) Any person who violates this section shall incur a penalty of
up to fifty thousand dollars a day, in addition to any other penalties
provided by |aw. Each violation shall be a separate and distinct
offense, and in case of a continuing violation, every day's continuance
shall be a separate violation. Every act of conmission or om ssion
that procures, aids, or abets in the violation shall be considered a
violation under the provisions of this section and is subject to the
foregoing penalty. The penalty shall be set in consideration of the
violator's previous history and the severity of the violation's inpact
on public health and/or the environnent in addition to other relevant
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factors, including those specified in RCW 90.56. 330. The penalty in
this section shall be inposed pursuant to the procedures in RCW
43. 21B. 300.

Sec. 10. RCW90.56.330 and 1992 ¢ 73 s 36 are each anended to read
as follows:
Except as otherw se provided in RCW 90.56.390, any person who

negligently discharges oil, or causes or permts the entry of the sane,
shall incur, in addition to any other penalty as provided by law, a
penalty in an amount of up to ((twenty)) one hundred thousand doll ars
for every such violation, and for each day the spill poses risks to the
environnent as determned by the director. Any person who
intentionally or recklessly discharges or causes or pernts the entry
of oil into the waters of the state shall incur, in addition to any

other penalty authorized by law, a penalty of up to ((enre)) five
hundred thousand dollars for every such violation and for each day the
spill poses risks to the environnent as determned by the director.
The anount of the penalty shall be determned by the director after
taking into consideration the size of the business of the violator, the

gravity of the violation, the previous record of the violator in
conplying, or failing to conply, with the provisions of chapter 90.48
RCW the speed and thoroughness of the collection and renoval of the
oil, and such other considerations as the director deens appropriate.
Every act of comm ssion or om ssion which procures, aids or abets in
the violation shall be considered a violation under the provisions of

this section and subject to the penalty herein provided for. The
penalty herein provided for shall be inposed pursuant to RCW
43. 21B. 300.

Sec. 11. RCW90.56.400 and 1992 ¢ 73 s 39 are each anmended to read
as foll ows:

The departnent shall investigate each activity or project conducted
under RCW 90.56.350 to determne, if possible, the circunstances
surrounding the entry of oil into waters of the state and the person or

persons allowng said entry or responsible for the act or acts which
result in said entry. Whenever it appears to the departnent, after
i nvestigation, that a specific person or persons are responsible for
t he necessary expenses incurred by the state pertaining to a project or
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activity as specified in RCW 90.56.360, the departnent shall notify
said person or persons by appropriate order. The departnent nay not
i ssue an order pertaining to a project or activity which was conpl eted
nore than five years prior to the date of the proposed i ssuance of the
order. The order shall state the findings of the departnent, the
anount of necessary expenses incurred in conducting the project or
activity, and a notice that said anmount is due and payable i medi ately
upon recei pt of said order. The departnent may, upon application from
the recipient of an order received within thirty days fromthe receipt
of the order, reduce or set aside in its entirety the anount due and
payabl e, when it appears from the application, and from any further
i nvestigation the departnment may desire to undertake, that a reduction
or setting aside is just and fair under all the circunstances. |If the
anount specified in the order issued by the departnent notifying said
person or persons is not paid within thirty days after receipt of
notice inposing the sanme, or if an application has been made within
thirty days as herein provided and the anount provided in the order
i ssued by the departnent subsequent to such application is not paid
within fifteen days after receipt thereof, the attorney general, upon
request of the departnent, shall bring an action on behalf of the state
in the superior court of Thurston county or any county in which the
person to which the order is directed does business, or in any other
court of conpetent jurisdiction, to recover the anount specified in the
final order of the departnent and the interest, costs, and attorneys'

fees. No order issued under this section shall be construed as an
order within the neaning of RCW43.21B. 310 and shall not be appeal abl e
to the hearings board. [In any action to recover necessary expenses as

herein provided said person shall be relieved from liability for
necessary expenses if the person can prove that the oil to which the
necessary expenses relate entered the waters of the state by causes set
forth in RCW90.56.370(2)."
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SB 5552 - S AMD
By Senator Rockefeller

On page 1, line 1 of the title, after "oil;" strike the renmainder
of the title and insert "amendi ng RCW 43. 21B. 300, 88.40.011, 88.46. 010,
90. 48. 144, 90.48.366, 90.48.367, 90.48.368, 90.56.010, 90.56. 320,
90. 56. 330, and 90. 56. 400; and prescribing penalties.™

EFFECT: Adds provi sions: (1) Revising definition of "oil" to
conformto definition in Federal G| Pollution Act of 1990, including
biological oils and blends; (2) adding annual fiscal growh factor
escalator for maxinmum per gallon oil spill damage assessnent; (3)
setting strict liability penalty of up to $50,000 a day, increased from
current penalty limt of $10,000 a day; (4) authorizing Departnment of
Ecol ogy to recover interest, costs, and attorneys' fees, in addition to
penalty, in action to collect penalty after 30 day appeal period ends;
(5) clarifying that once penalty order becones final such that it is
"due and payable," violator cannot relitigate nerits of underlying
penalty order; and (6) naking technical correction clarifying that
natural resource danage assessnent applies to all waters of the state,
not just navigable waters.
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