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H 4078. 3

HOUSE BI LL 2602

St ate of WAshi ngt on 60t h Legi sl ature 2008 Regul ar Sessi on

By Representatives Kessler, Dickerson, WIlianms, O Brien, Hurst,
Lant z, Moel | er, Hasegawa, Peder sen, Ornsby, VanDeWge, Conway,
Goodman, Hudgins, Santos, Canpbell, Upthegrove, Chase, Darneille,
Barl ow, Green, and Sinpson

Prefiled 01/10/08. Read first tinme 01/14/08. Referred to Commttee
on Commerce & Labor.

AN ACT Relating to increasing the safety and econom ¢ security of
victins of donmestic violence, sexual assault, or stalking; amendi ng RCW
7.69.030; adding a new chapter to Title 49 RCW and declaring an
emer gency.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. (1) It is in the public interest to reduce
donestic viol ence, sexual assault, and stal king by enabling victins to
maintain the financial independence necessary to |eave abusive
situations, achieve safety, and mnimze physical and enotional
injuries, and to reduce the devastating econom c consequences of
donmestic violence, sexual assault, and stalking to enployers and
enpl oyees. Victins of donestic violence, sexual assault, and stal king
should be able to recover from and cope with the effects of such
violence and participate in crimnal and civil justice processes
w t hout fear of adverse econom c consequences.

(2) One of the best predictors of whether a victim of donestic
vi ol ence, sexual assault, or stalking will be able to stay away from an
abuser is his or her degree of econom c independence. However,
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domestic viol ence, sexual assault, and stal king often negatively inpact
victinms' ability to maintain enpl oynent.

(3) An enployee who is a victim of donestic violence, sexual
assault, or stal king, or an enpl oyee whose famly nenber is a victim
must often take | eave fromwork due to injuries, court proceedings, or
safety concerns requiring |legal protection.

(4) Thus, it is in the public interest to provide reasonabl e | eave
from enpl oynent for enployees who are victins of donestic violence,
sexual assault, or stalking, or for enployees whose famly nenbers are
victinms, to participate in |egal pr oceedi ngs, receive nedica
treatnent, or obtain other necessary services.

NEW SECTION. Sec. 2. The definitions in this section apply
t hroughout this chapter unless the context clearly requires otherw se.

(1) "Child," "spouse," "parent," "parent-in-law, " "grandparent,"
and "sick | eave and other paid tinme off" have the sanme neanings as in
RCW 49. 12. 265.

(2) "Dating relationship" has the sanme neaning as in RCW 26. 50. 010.

(3) "Departnent,” "director,"” "enployer," and "enpl oyee" have the
sane neani ngs as in RCW49.12. 005.

(4) "Donestic violence" has the sane neaning as in RCW 26.50. 010.

(5) "Famly nmenber" nmeans any individual whose relationship to the
enpl oyee can be classified as a child, spouse, parent, parent-in-I|aw,
grandparent, or person wth whom the enployee has a dating
rel ati onshi p.

(6) "Intermttent |eave" and "reduced | eave schedul e" have the sane
meani ngs as in RCW49. 78. 020.

(7) "Sexual assault" has the sane neaning as in RCW 70.125. 030.

(8) "Stal king" has the sane neaning as in RCW9A 46. 110.

NEW SECTION. Sec. 3. An enployee may take reasonable | eave from
work, intermttent | eave, or |eave on a reduced |eave schedule, wth
or without pay, to:

(1) Seek legal or |aw enforcenent assistance or renedies to ensure
the health and safety of the enployee or enployee's famly nenbers
including, but not limted to, preparing for, or participating in, any
civil or crimnal |egal proceeding related to or derived from donestic
vi ol ence, sexual assault, or stalKking;
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(2) Seek treatnent by a health care provider for physical or nenta
injuries caused by donestic violence, sexual assault, or stal king, or
to attend to health care treatnment for a victimwho is the enpl oyee's
famly nenber;

(3) Oobtain, or assist a famly nenber in obtaining, services from
a donestic violence shelter, rape crisis center, or other social
services programfor relief fromdonestic violence, sexual assault, or
st al ki ng;

(4) Obtain, or assist a famly nenber in obtaining, nental health
counseling related to an incident of donestic violence, sexual assault,
or stalking, in which the enployee or the enployee's famly nenber was
a victimof donestic violence, sexual assault, or stal king; or

(5) Participate in safety planning, tenporarily or permanently
relocate, or take other actions to increase the safety of the enployee
or enployee's famly nenbers from future donestic violence, sexua
assaul t, or stal king.

NEW SECTION. Sec. 4. (1) As a condition of taking |eave for any
pur pose described in section 3 of this act, an enployee shall give an
enpl oyer reasonabl e advance notice of the enployee's intention to take
| eave, unl ess reasonabl e advance notice is not practicable.

(2) When an enpl oyee requests | eave under section 3 of this act the
enpl oyer may require that the request be supported by verification
t hat :

(a) The enployee or enployee's famly nmenber is a victim of
donestic viol ence, sexual assault, or stal king; and

(b) The leave taken was for one of the purposes described in
section 3 of this act.

(3) Verification nust be provided in a tinely manner. 1In the event
that reasonable advance notice of the leave is not practicable,
verification nust be provided to the enployer within a reasonable tine
period during or after the | eave.

(4) An enployee may satisfy the verification requirenment of this
section by providing the enployer with one or nore of the foll ow ng:

(a) A police report indicating that the enployee or enployee's
famly menber was a victim of donestic violence, sexual assault, or
st al ki ng;
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(b) A court order protecting or separating the enployee or
enpl oyee's famly nenber from the perpetrator of the act of donestic
vi ol ence, sexual assault, or stalking, or other evidence fromthe court
or the prosecuting attorney that the enployee or enployee's famly
nmenber appeared, or is scheduled to appear, in court in connection wth
an incident of donestic violence, sexual assault, or stalking;

(c) Docunentation that the enpl oyee or the enpl oyee's famly nenber
is avictimof donestic violence, sexual assault, or stalking, fromany
of the follow ng persons from whom the enpl oyee or enployee's famly
menber sought assistance in addressing the donmestic violence, sexua
assault, or stalKking: An advocate for victins of donestic violence,
sexual assault, or stalking; an attorney; a nenber of the clergy; or a
medi cal or other professional. The provision of docunentation under
this section does not waive or dimnish the confidential or privileged
nature of communi cations between a victimof donestic violence, sexual
assault, or stalking with one or nore of the individuals naned in this
subsection (4)(c) pursuant to RCW5. 60. 060, 70.123.075, 70.123.076, or
70. 125. 065; or

(d) An enployee's witten statenent that the enployee or the
enpl oyee's famly nenber is a victim of donmestic violence, sexual
assault, or stalking and that the |eave taken was for one of the
pur poses described in section 3 of this act.

(5 If the victimof donestic violence, sexual assault, or stalking
is the enployee's famly nenber, verification of the famlial
rel ati onship between the enployee and the victim may include, but is
not limted to, a statenent fromthe enployee, a birth certificate, a
court docunent, or other simlar docunentation.

(6) An enployee who is absent from work pursuant to section 3 of
this act may elect to use the enployee's sick | eave and other paid tine
of f, conpensatory tine, or unpaid | eave tine.

(7) An enployee is required to provide only the information
enunerated in subsection (2) of this section to establish that the
enpl oyee's leave is protected under this chapter. An enployee is not
required to produce or discuss any information with the enployer that
is beyond the scope of subsection (2) of this section, or that would
conprom se the enployee's safety or the safety of the enployee's famly
menber in any way, and an enployer is prohibited from requiring any
such di scl osure.
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(8)(a) Except as provided in (b) of this subsection, an enployer
shall maintain the confidentiality of all information provided by the
enpl oyee under this section, including the fact that the enployee or
enpl oyee's famly nenber is a victim of donmestic violence, sexual
assault, or stalking, that the enpl oyee has requested or obtained |eave
under this chapter, and any witten or oral statenent, docunentation,
record, or corroborating evidence provided by the enpl oyee.

(b) Information given by an enployee nmay be disclosed by an
enpl oyer only if:

(1) Requested or consented to by the enpl oyee;

(i1) Ordered by a court or adm nistrative agency; or

(ii1) Oherwi se required by applicable federal or state |aw

NEW SECTION. Sec. 5. (1) The taking of |eave under section 3 of
this act may not result in the loss of any pay or benefits to the
enpl oyee that accrued before the date on which the | eave conmenced.

(2) Upon an enployee's return, an enployer shall either:

(a) Restore the enployee to the position of enploynent held by the
enpl oyee when the | eave commenced; or

(b) Restore the enployee to an equival ent position wth equival ent
enpl oynent benefits, pay, and other terns and conditions of enploynent.

(3) To the extent allowed by law, an enployer shall maintain
coverage under any health insurance plan for an enployee who takes
| eave under section 3 of this act. The coverage nust be maintained for
the duration of the l|leave at the level and under the conditions
coverage would have been provided if the enployee had not taken the
| eave.

NEW SECTION. Sec. 6. (1) The rights provided in this act are in
addition to any other rights provided by state and federal |aw.

(2) Nothing in this chapter shall be construed to discourage
enpl oyers from adopting policies that provide greater |eave rights to
enpl oyees who are victins of donestic violence, sexual assault, or
stal king than those required by this act.

(3) Nothing in this act shall be construed to dimnish an
enployer's obligation to conply wth any collective bargaining
agreenent, or any enploynent benefit program or plan, that provides
greater |eave rights to enployees than the rights provided by this act.
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NEW SECTION. Sec. 7. Upon conplaint by an enpl oyee, the director

shall investigate to determne if there has been conpliance with this
chapter and the rul es adopted under this chapter. |If the investigation
indicates that a violation has occurred, the director shall issue a

notice of infraction. Appeal fromthe director's decision is governed
by chapter 34.05 RCW

NEW SECTION. Sec. 8. Any finding, determnation, conclusion,
decl aration, or notice of infraction nmade for the purposes of enforcing
this chapter by the director or by an appeal tribunal, adm nistrative
| aw judge, or reviewng officer is neither conclusive nor binding in
any civil action filed pursuant to section 12 of this act or in any
other common law or civil action, regardless of whether the prior
action was between the sane or related parties or involved the sane
facts.

NEW SECTION. Sec. 9. (1) If an enployer is found to have
commtted an infraction under section 7 of this act, the director may
i npose upon the enployer a fine of up to five hundred dollars for the
first infraction and a fine of up to one thousand dollars for each
subsequent infraction commtted within three years of a previous
i nfraction.

(2) The director may al so order an enpl oyer found to have commtted
an infraction under section 7 of this act to conply with section 5(2)
of this act.

NEW SECTION.  Sec. 10. (1) Except as provided in subsection (2) of
this section, information contained in the departnent's conplaint files
and records of enployees under this chapter is confidential and shal
not be open to public inspection.

(2) Except as limted by state or federal statute or regul ations:

(a) The information in subsection (1) of this section may be
provided to public enployees in the performance of their official
duties; and

(b) A conplainant or a representative of a conplainant, be it an
i ndi vidual or an organization, may review a conplaint file or receive
specific information therefrom upon the presentation of the signed
aut hori zation of the conpl ai nant.
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NEW SECTION. Sec. 11. No enployer may discharge, threaten to
di scharge, denote, deny a pronotion to, sanction, discipline, retaliate
agai nst, harass, or otherwi se discrimnate against an enployee wth
respect to conpensation, terns, conditions, or privileges of enploynent
because the enpl oyee:

(1) Exercised rights under section 3 of this act;

(2) Filed or comunicated to the enployer an intent to file a
conpl ai nt under section 7 or 12 of this act; or

(3) Participated or assisted, as a witness or otherw se, in another
enpl oyee's attenpt to exercise rights under section 3, 7, or 12 of this
act .

NEW SECTION.  Sec. 12. (1) Any enployee deem ng herself or hinself
injured by any act in violation of this chapter shall have a civi
action in a court of conpetent jurisdiction to enjoin further
violations, or to recover the actual damages sustai ned by the person,
or both, together with the cost of suit including reasonabl e attorneys
f ees.

(2) The renedy provided by this section is in addition to any
comon | aw renedy or other renedy that nmay be available to an enpl oyee.

(3) An enployee is not required to exhaust adm nistrative renedies
before filing a civil action to enforce this chapter.

NEW SECTI ON. Sec. 13. The departnent shall include notice of the
provi sions of this chapter in the next reprinting of enploynent posters
printed under RCW 49.78. 340. Enpl oyers shall post this notice as
required in RCW 49. 78. 340.

NEW SECTION. Sec. 14. Prosecuting attorney and victinlwtness
offices are encouraged to nmake information regarding this chapter
available for distribution at their offices.

NEW SECTION. Sec. 15. The director shall adopt rules as necessary
to inplenment this chapter.

Sec. 16. RCW 7. 69. 030 and 2004 c¢c 120 s 8 are each anended to read
as foll ows:
There shall be a reasonable effort mde to ensure that victins,
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survivors of victins, and wtnesses of crimes have the follow ng
rights, which apply to any crimnal court and/or juvenile court
pr oceedi ng:

(1) Wth respect to victins of violent or sex crines, to receive,
at the tinme of reporting the crine to law enforcenent officials, a
witten statenent of the rights of crinme victins as provided in this
chapter. The witten statenment shall include the name, address, and
t el ephone nunber of a county or local crine victimw tness program if
such a crine victinmw tness programexists in the county;

(2) To be informed by local |aw enforcenent agencies or the
prosecuting attorney of the final disposition of the case in which the
victim survivor, or witness is invol ved;

(3) To be notified by the party who issued the subpoena that a
court proceeding to which they have been subpoenaed will not occur as
schedul ed, in order to save the person an unnecessary trip to court;

(4) To receive protection fromharmand threats of harm ari si ng out
of cooperation with | aw enforcenent and prosecution efforts, and to be
provided with information as to the | evel of protection avail able;

(5) To be inforned of the procedure to be followed to apply for and
receive any witness fees to which they are entitled;

(6) To be provided, whenever practical, a secure waiting area
during court proceedings that does not require them to be in close
proximty to defendants and famlies or friends of defendants;

(7) To have any stolen or other personal property expeditiously
returned by |law enforcenment agencies or the superior court when no
| onger needed as evidence. \Wen feasible, all such property, except
weapons, currency, cont r aband, property subject to evidentiary
anal ysis, and property of which ownership is disputed, shall be
phot ogr aphed and returned to the owner within ten days of being taken;

(8) To be provided with appropriate enpl oyer intercession services
to ensure that enployers of wvictins, survivors of victinms, and
W tnesses of crinme will cooperate with the crimnal justice process in
order to mnimze an enployee's loss of pay and other benefits
resulting fromcourt appearance;

(9) To access to immediate nedical assistance and not to be
detai ned for an unreasonable length of tine by a | aw enforcenent agency
bef ore having such assistance adm ni stered. However, an enpl oyee of
the | aw enforcenent agency may, if necessary, acconpany the person to
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a nedical facility to question the person about the crimnal incident
if the questioning does not hinder the admnistration of nedical
assistance. Victins of donestic violence, sexual assault, or stalking,
as defined in section 2 of this act, shall be notified of their right
to reasonable leave from enploynent under chapter 49. . . . RCW
(sections 1 through 15 of this act);

(10) Wth respect to victins of violent and sex crines, to have a
crime victimadvocate froma crine victimw tness program or any ot her
support person of the victims choosing, present at any prosecutori al
or defense interviews with the victim and at any judicial proceedings
related to crimnal acts commtted against the victim This subsection
applies if practical and if the presence of the crine victimadvocate
or support person does not cause any unnecessary delay in the
i nvestigation or prosecution of the case. The role of the crime victim
advocate is to provide enotional support to the crime victim

(11) Wth respect to victins and survivors of victinms, to be
physically present in court during trial, or if subpoenaed to testify,
to be scheduled as early as practical in the proceedings in order to be
physically present during trial after testifying and not to be excluded
sol ely because they have testified;

(12) Wth respect to victins and survivors of victinms, to be
informed by the prosecuting attorney of the date, tine, and place of
the trial and of the sentencing hearing for felony convictions upon
request by a victimor survivor;

(13) To submt a victiminpact statenment or report to the court,
with the assistance of the prosecuting attorney if requested, which
shall be included in all presentence reports and pernmanently included
in the files and records acconpanying the offender commtted to the
custody of a state agency or institution;

(14) Wth respect to victins and survivors of victins, to present
a statenent personally or by representation, at the sentencing hearing
for felony convictions;

(15) Wth respect to victins and survivors of victins, to entry of
an order of restitution by the court in all felony cases, even when the
of f ender IS sent enced to confi nement, unl ess extraordi nary
ci rcunstances exi st which nmake restitution inappropriate in the court's
j udgnent; and
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(16) Wth respect to victins and survivors of victins, to present
a statenment in person, via audio or videotape, in witing or by
representation at any hearing conducted regarding an application for
pardon or commutation of sentence.

NEW SECTION. Sec. 17. Sections 1 through 15 of this act
constitute a new chapter in Title 49 RCW

NEW SECTION. Sec. 18. This act is necessary for the imredi ate
preservation of the public peace, health, or safety, or support of the
state governnent and its existing public institutions, and takes effect
i mredi atel y.

~-- END ---
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