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SUBSTI TUTE HOUSE BI LL 2968

St ate of WAshi ngt on 60t h Legi sl ature 2008 Regul ar Sessi on

By House Public Safety & Emergency Preparedness (originally sponsored
by Representatives Pearson, O Brien, Kelley, Sinpson, and Kretz)

READ FI RST TI ME 02/ 05/ 08.

AN ACT Relating to crines agai nst persons; anendi ng RCW 9. 94A. 421,
9.94A 431, 9.94A 470, 9.94A.501, 9.94A 545, 9.94A 640, 9.94A. 728,
10. 77.092, 10.97.050, 13.40.070, 13.40.077, 43.43.8321, and 43.43. 842,
reenacting and amendi ng RCW 9. 94A. 030, 9.94A 411, and 9. 94A. 715; and
creating a new section.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW9.94A 030 and 2006 ¢ 139 s 5, 2006 c 124 s 1, 2006 c
122 s 7, 2006 ¢ 73 s 5, and 2005 c 436 s 1 are each reenacted and
amended to read as foll ows:

Unl ess the context clearly requires otherwise, the definitions in
this section apply throughout this chapter.

(1) "Board" neans the indeterm nate sentence review board created
under chapter 9.95 RCW

(2) "Collect,"” or any derivative thereof, "collect and remt," or
"collect and deliver," when used with reference to the departnent
means that the departnent, either directly or through a collection
agreenent authorized by RCW 9.94A. 760, is responsible for nonitoring
and enforcing the offender's sentence with regard to the |egal
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financial obligation, receiving paynent thereof fromthe offender, and,
consistent with current law, delivering daily the entire paynent to the
superior court clerk without depositing it in a departnental account.

(3) "Conm ssion" nmeans the sentencing guidelines conm ssion.

(4) "Community corrections officer” mnmeans an enployee of the
departnment who is responsible for carrying out specific duties in
supervision of sentenced offenders and nonitoring of sentence
condi ti ons.

(5 "Community custody" neans that portion of an offender's
sentence of confinenent in lieu of earned release tine or inposed
pursuant to RCW 9.94A 505(2)(b), 9. 94A. 650 through 9.94A 670,
9. 94A. 690, 9.94A 700 through 9.94A 715, or 9.94A. 545, served in the
community subject to controls placed on the offender's novenent and
activities by the departnent. For offenders placed on community
custody for crines commtted on or after July 1, 2000, the departnent
shall assess the offender's risk of reoffense and may establish and
nodi fy conditions of comunity custody, in addition to those inposed by
the court, based upon the risk to community safety.

(6) "Community custody range" nmeans the m ni mum and nmaxi mum peri od
of community custody included as part of a sentence under RCW
9.94A. 715, as established by the comm ssion or the |egislature under
RCW 9. 94A. 850, for crines commtted on or after July 1, 2000.

(7) "Community placenment” nmeans that period during which the
offender is subject to the conditions of comunity custody and/or
postrel ease supervision, which begins either upon conpletion of the
term of confinenment (postrel ease supervision) or at such tinme as the
offender is transferred to community custody in |ieu of earned rel ease.
Communi ty pl acenment may consist of entirely community custody, entirely
postrel ease supervision, or a conbination of the two.

(8) "Community protection zone" neans the area within eight hundred
eighty feet of the facilities and grounds of a public or private
school

(9) "Community restitution" nmeans conpulsory service, Wwthout
conpensation, performed for the benefit of the community by the
of f ender.

(10) "Comrunity supervision"” nmeans a period of tine during which a
convicted offender is subject to crinme-related prohibitions and ot her
sentence conditions inposed by a court pursuant to this chapter or RCW
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16. 52. 200(6) or 46.61.524. Were the court finds that any offender has
a chem cal dependency that has contributed to his or her offense, the
condi ti ons of supervision may, subject to avail able resources, include
treat ment. For purposes of the interstate conpact for out-of-state
supervision of parolees and probationers, RCW 9.95. 270, community
supervision is the functional equivalent of probation and should be
consi dered the sanme as probation by other states.

(11) "Confinement"” nmeans total or partial confinenent.

(12) "Conviction" means an adjudication of guilt pursuant to Titles
10 or 13 RCWand includes a verdict of guilty, a finding of guilty, and
acceptance of a plea of guilty.

(13) "Crine against persons” neans any of the followng felonies or

a felony attenpt, solicitation, or conspiracy to commt any of the
follow ng felonies:

(a) Aggravated first degree nurder;

(b) Arson in the first degree;

(c) Assault in the first degree;

(d) Assault in the second degree;

(e) Assault in the third degree;

(f) Assault of a child in the first degree,;

(g) Assault of a child in the second degree;

(h) Assault of a child in the third degree;

(i) Bonb threat (if against a person);

(j) Burglary in the first degree;

(K) Child nolestation in the first degree;

(1) Child nolestation in the second degree;

(M Child nolestation in the third degree;

(n) Communicating with a mnor for imoral purposes;

(0) Counterfeiting (if a violation of RCW9.16.035(4));

(p) Custodial assault;

(gq) Donestic violence court order violation (RCW 10.99. 040,
10.99. 050, 26.09.300, 26.10.220, 26.26.138, 26.50.110, 26.52.070, or

74.34.145) ;

(r) Extortion in the first degree,;

(s) Extortion in the second degree;

(t) Incest in the first degree;

(u) Incest in the second degree;

(v) ldentity theft in the first degree;
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(w) Identity theft in the second degree;

(x) Indecent liberties:;

(y) Intimdating a juror;

(z) Intimdating a public servant;

(aa) Intimdating a wtness;

(bb) Kidnapping in the first degree;

(cc) Kidnapping in the second degree;

(dd) Mansl aughter in the first degree;

(ee) Mansl aughter in the second degree;

(ff) Murder in the first degree;

(gq) Murder in the second degree;

(hh) Pronpting a suicide attenpt;

(ii) Pronoting prostitution in the first degree;

(jj) Rape in the first degree;

(kk) Rape in the second degree;

(11) Rape in the third degree;

(mm Rape of a child in the first degree;

(nn) Rape of a child in the second degree;

(00) Rape of a child in the third degree;

(pp) Riot (against a person);

(qq) Robbery in the first degree;

(rr) Robbery in the second degree;

(ss) Stalking;

(tt) Unlawful inprisonnent;

(uu) Vehicular assault; or

(vv) Vehicular hom ci de.

(14) "Crinme-related prohibition" nmeans an order of a court
prohi biting conduct that directly relates to the circunstances of the
crime for which the offender has been convicted, and shall not be
construed to nean orders directing an offender affirmatively to
participate in rehabilitative prograns or to otherwise perform
affirmative conduct. However, affirmative acts necessary to nonitor
conpliance with the order of a court may be required by the departnent.

((24)»)) (15) "Crimnal history" neans the list of a defendant's
prior convictions and juvenil e adjudications, whether in this state, in
federal court, or elsewhere.

(a) The history shall include, where known, for each conviction (i)

SHB 2968 p. 4



©O© 00 N O Ol WDN P

W W W W W W WwWwwWwMNDNDNDMDNDNMNDNMDDNMNMNDNMNMNMNMNMDNEPRPPRPEPRPRPRPEPRPERPRPRERPPRPRE
0O N Ol A W NPEFP O OOWwuNO O P WNEPEOOOWOOWwMNO O P owDNDE,Oo

whet her the defendant has been placed on probation and the | ength and
terns thereof; and (ii) whether the defendant has been incarcerated and
the I ength of incarceration.

(b) A conviction nmay be renpved froma defendant's crimnal history
only if it is vacated pursuant to RCW9.96. 060, 9.94A 640, 9.95.240, or
a simlar out-of-state statute, or if the conviction has been vacated
pursuant to a governor's pardon

(c) The determ nation of a defendant's crimnal history is distinct
fromthe determ nation of an offender score. A prior conviction that
was not included in an offender score cal cul ated pursuant to a forner
version of the sentencing reform act remains part of the defendant's
crimnal history.

((35y)) (16) "Day fine" neans a fine inposed by the sentencing
court that equals the difference between the offender's net daily
incone and the reasonable obligations that the offender has for the
support of the offender and any dependents.

((x8y)) (17) "Day reporting” mneans a program of enhanced
supervi sion designed to nonitor the offender's daily activities and
conpliance with sentence conditions, and in which the offender is
required to report daily to a specific location designated by the
departnent or the sentencing court.

((+H)) (18) "Departnment" means the departnent of corrections.

((28y)) (19) "Determ nate sentence" neans a sentence that states
with exactitude the nunber of actual years, nonths, or days of tota
confinement, of partial confinenent, of conmmunity supervision, the
nunber of actual hours or days of comunity restitution work, or
dollars or terms of a legal financial obligation. The fact that an
of fender through earned release can reduce the actual period of
confinement shall not affect the classification of the sentence as a
determ nate sentence.

((29y)) (20) "D sposabl e earnings" neans that part of the earnings
of an offender remaining after the deduction fromthose earnings of any
anount required by law to be wthheld. For the purposes of this
definition, "earnings" neans conpensation paid or payable for personal
servi ces, whet her denom nated as wages, salary, comm ssion, bonuses, or
ot herwi se, and, notw thstandi ng any ot her provision of |aw making the
paynments exenpt from garni shnent, attachnment, or other process to
satisfy a court-ordered legal financial obligation, specifically
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i ncl udes periodic paynents pursuant to pension or retirenment prograns,
or insurance policies of any type, but does not include paynents nade
under Title 50 RCW except as provided in RCW50.40. 020 and 50. 40. 050,
or Title 74 RCW

((26y)) (21) "Drug offender sentencing alternative" 1is a
sentencing option available to persons convicted of a felony offense
other than a violent offense or a sex offense and who are eligible for
the option under RCW 9. 94A. 660.

((£2)) (22) "Drug offense" neans:

(a) Any felony violation of chapter 69.50 RCW except possession of
a controlled substance (RCW 69.50.4013) or forged prescription for a
control | ed substance (RCW 69. 50. 403);

(b) Any offense defined as a felony under federal |law that relates
to the possession, manufacture, distribution, or transportation of a
controll ed substance; or

(c) Any out-of-state conviction for an offense that under the | aws
of this state would be a felony classified as a drug offense under (a)
of this subsection.

((22)) (23) "Earned release" neans earned release from
confinement as provided in RCW 9. 94A. 728.

((623y)) (24) "Escape" neans:

(a) Sexually violent predator escape (RCWO9A. 76.115), escape in the
first degree (RCW 9A 76.110), escape in the second degree (RCW
9A. 76.120), willful failure to return from furlough (RCW 72.66.060),
Wi llful failure to return fromwork rel ease (RCW72.65.070), or willfu
failure to be available for supervision by the departnment while in
community custody (RCW 72.09.310); or

(b) Any federal or out-of-state conviction for an offense that
under the laws of this state would be a felony classified as an escape
under (a) of this subsection.

((£24))) (25) "Felony traffic offense" neans:

(a) Vehicular homcide (RCW 46.61.520), vehicular assault (RCW
46. 61. 522), eluding a police officer (RCW46.61.024), felony hit-and-
run injury-accident (RCW46.52.020(4)), felony driving while under the
i nfluence of intoxicating liquor or any drug (RCW 46.61.502(6)), or
felony physical control of a vehicle while under the influence of
intoxicating liquor or any drug (RCW46.61.504(6)); or
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(b) Any federal or out-of-state conviction for an offense that
under the laws of this state would be a felony classified as a felony
traffic offense under (a) of this subsection.

((25))) (26) "Fine" neans a specific sumof noney ordered by the
sentencing court to be paid by the offender to the court over a
specific period of tine.

((26))) (27) "First-time offender” nmeans any person who has no
prior convictions for a felony and is eligible for the first-tinme
of fender wai ver under RCW 9. 94A. 650.

((62H)) (28) "Honme detention™ neans a program of partial
confinenent available to offenders wherein the offender is confined in
a private residence subject to electronic surveillance.

((628))) (29) "Legal financial obligation" neans a sum of noney
that is ordered by a superior court of the state of Wshington for
|l egal financial obligations which nmay include restitution to the
victim statutorily inposed crime victinms' conpensation fees as
assessed pursuant to RCW 7.68.035, court costs, county or interloca
drug funds, court-appointed attorneys' fees, and costs of defense,
fines, and any other financial obligation that is assessed to the
offender as a result of a felony conviction. Upon conviction for
vehi cul ar assault while under the influence of intoxicating |iquor or
any drug, RCW 46.61.522(1)(b), or vehicular hom cide while under the
influence of intoxicating liquor or any drug, RCW 46.61.520(1)(a),
| egal financial obligations may al so include paynent to a public agency
of the expense of an energency response to the incident resulting in
t he conviction, subject to RCW 38. 52. 430.

((629Y)) (30) "Most serious offense” neans any of the follow ng
felonies or a felony attenpt to conmt any of the follow ng felonies:

(a) Any felony defined under any law as a class A felony or
crimnal solicitation of or crimnal conspiracy to commt a class A
f el ony;

(b) Assault in the second degree;

(c) Assault of a child in the second degree;

(d) Child nolestation in the second degree;

(e) Controlled substance hom ci de;

(f) Extortion in the first degree;

(g) I'ncest when conmtted against a child under age fourteen;

(h) Indecent Iliberties;
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(1) Kidnapping in the second degree;

(j) Leading organized crineg;

(k) Mansl aughter in the first degree;

(1) Manslaughter in the second degree;

(m Pronoting prostitution in the first degree;

(n) Rape in the third degree;

(o) Robbery in the second degree;

(p) Sexual exploitation;

(g) Vehicul ar assault, when caused by the operation or driving of
a vehicle by a person while under the influence of intoxicating |Iiquor
or any drug or by the operation or driving of a vehicle in a reckl ess
manner ;

(r) Vehicular hom cide, when proximately caused by the driving of
any vehicle by any person while under the influence of intoxicating
[ iquor or any drug as defined by RCW46. 61.502, or by the operation of
any vehicle in a reckl ess manner;

(s) Any other class B felony offense with a finding of sexual
noti vati on;

(t) Any other felony with a deadly weapon verdict under RCW
9. 94A. 602;

(u) Any felony offense in effect at any time prior to Decenber 2,
1993, that is conparable to a nost serious offense under this
subsection, or any federal or out-of-state conviction for an offense
that under the laws of this state would be a felony classified as a
nost serious of fense under this subsection;

(v)(i) A prior conviction for indecent liberties wunder RCW
9A. 88.100(1) (a), (b), and (c), chapter 260, Laws of 1975 1st ex. sess.
as it existed until July 1, 1979, RCWO9A 44.100(1) (a), (b), and (c) as
it existed fromJuly 1, 1979, until June 11, 1986, and RCW 9A. 44.100(1)
(a), (b), and (d) as it existed fromJune 11, 1986, until July 1, 1988;

(ti) A prior conviction for indecent liberties under RCW
9A. 44.100(1)(c) as it existed fromJune 11, 1986, until July 1, 1988,
if: (A) The crime was conmtted against a child under the age of
fourteen; or (B) the relationship between the victimand perpetrator is
included in the definition of i ndecent liberties under RCW

9A. 44.100(1)(c) as it existed fromJuly 1, 1988, through July 27, 1997,
or RCW 9A. 44.100(1) (d) or (e) as it existed from July 25, 1993,
t hrough July 27, 1997.

SHB 2968 p. 8



© 00 N O Ol WDN P

W W W W W W W WPNDNDNDNDNMNDNMNDNDDNDNMNDNMNMNMNNNMNPEPPRPPRPPRPPRPERPEPRPPRPPREPE
N o oA WNEFE OO 0o NP WDNPE OO oo N Ok W DN BEe o

((636))) (B81) "Nonviolent offense" neans an offense which is not a
vi ol ent of f ense.

((3H)) (32) "Ofender" neans a person who has commtted a fel ony
established by state law and is eighteen years of age or older or is
| ess than ei ghteen years of age but whose case is under superior court
jurisdiction under RCW 13.04.030 or has been transferred by the
appropriate juvenile court to a crimnal court pursuant to RCW
13. 40. 110. Throughout this chapter, the terns "offender” and
"defendant" are used interchangeably.

((32)) (33) "Partial confinenent" nmeans confinenent for no nore
than one year in a facility or institution operated or utilized under
contract by the state or any other unit of governnent, or, if honme
detention or work crew has been ordered by the court, in an approved
residence, for a substantial portion of each day with the bal ance of
the day spent in the comunity. Partial confinenment includes work
rel ease, honme detention, work crew, and a conbi nation of work crew and
home detenti on.

((633))) (34) "Persistent offender” is an of fender who:

(a)(i) Has been convicted in this state of any felony considered a
nost serious offense; and

(1i) Has, before the comm ssion of the offense under (a) of this
subsection, been convicted as an offender on at |east two separate
occasions, whether in this state or el sewhere, of felonies that under
the laws of this state would be considered nost serious offenses and
woul d be included in the offender score under RCW 9. 94A. 525; provi ded
that of the two or nobre previous convictions, at |east one conviction
must have occurred before the commission of any of the other nost
serious offenses for which the of fender was previously convicted; or

(b) (i) Has been convicted of: (A Rape in the first degree, rape
of achild in the first degree, child nolestation in the first degree,
rape in the second degree, rape of a child in the second degree, or
i ndecent liberties by forcible conpulsion; (B) any of the follow ng
offenses with a finding of sexual notivation: Murder in the first
degree, nmurder in the second degree, hom cide by abuse, kidnapping in
the first degree, kidnapping in the second degree, assault in the first
degree, assault in the second degree, assault of a child in the first
degree, assault of a child in the second degree, or burglary in the

p. 9 SHB 2968



© 00 N O Ol WDN P

W W W W W W W WPNDNDNDNDNMNDNMNDNDNDNMNMNMNMNMNMNNMNPEPPRPPRPPRPPRPEPRPEPPRPPREPE
N o oA WNEFE OO 0o NP WDNPE OO oo N O M wWwDNNEe o

first degree; or (C) an attenpt to commt any crine listed in this
subsection ((£33))) (34)(b)(i); and

(i1) Has, before the comm ssion of the offense under (b)(i) of this
subsection, been convicted as an offender on at |east one occasion,
whether in this state or el sewhere, of an offense listed in (b)(i) of
this subsection or any federal or out-of-state offense or offense under
prior Washington law that is conparable to the offenses listed in
(b)(i) of this subsection. A conviction for rape of a child in the
first degree constitutes a conviction under (b)(i) of this subsection
only when the offender was sixteen years of age or older when the
of fender commtted the offense. A conviction for rape of a child in
the second degree constitutes a conviction under (b)(i) of this
subsection only when the offender was eighteen years of age or ol der
when the offender commtted the offense.

((34)r)) (35) "Postrelease supervision" is that portion of an
of fender's comunity placenent that is not conmunity custody.

((35))) (36) "Predatory" neans: (a) The perpetrator of the crine
was a stranger to the victim as defined in this section; (b) the
perpetrator established or pronoted a relationship with the victim
prior to the offense and the victimzation of the victim was a
significant reason the perpetrator established or pronoted the
relationship; or (c) the perpetrator was: (1) A teacher, counselor
vol unteer, or other person in authority in any public or private school
and the victimwas a student of the school under his or her authority
or supervi sion. For purposes of this subsection, "school" does not
i ncl ude hone-based instruction as defined in RCW 28A. 225.010; (ii) a
coach, trainer, volunteer, or other person in authority in any
recreational activity and the victimwas a participant in the activity
under his or her authority or supervision; or (iii) a pastor, elder
volunteer, or other person in authority in any church or religious
organi zation, and the victim was a nenber or participant of the
organi zati on under his or her authority.

((36y)) (37) "Private school" neans a school regulated under
chapter 28A. 195 or 28A. 205 RCW

((63#H)) (38) "Public school"™ has the sane neaning as in RCW
28A. 150. 010.

((38))) (39) "Restitution" nmeans a specific sum of noney ordered

SHB 2968 p. 10
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by the sentencing court to be paid by the offender to the court over a
specified period of tinme as paynent of damages. The sum may i ncl ude
both public and private costs.

((39Y)) (40) "Risk assessnent” neans the application of an
objective instrument supported by research and adopted by the
departnment for the purpose of assessing an offender's risk of
reof fense, taking into consideration the nature of the harm done by the
of fender, place and circunstances of the offender related to risk, the
of fender's relationship to any victim and any information provided to
the departnment by victins. The results of a risk assessnent shall not
be based on unconfirnmed or unconfirmabl e allegations.

((46))) (41) "Serious traffic offense" neans:

(a) Nonfelony driving while under the influence of intoxicating
i quor or any drug (RCW46.61.502), nonfel ony actual physical control
while under the influence of intoxicating liquor or any drug (RCW
46. 61.504), reckless driving (RCW 46.61.500), or hit-and-run an
attended vehicle (RCW 46.52.020(5)); or

(b) Any federal, out-of-state, county, or municipal conviction for
an of fense that under the laws of this state would be classified as a
serious traffic offense under (a) of this subsection.

(((4H)) (42) "Serious violent offense" is a subcategory of violent
of fense and neans:

(a)(i) Murder in the first degree;

(1i1) Hom cide by abuse;

(ti1) Murder in the second degree;

(1v) Manslaughter in the first degree;

(v) Assault in the first degree;

(vi) Kidnapping in the first degree;

(vii) Rape in the first degree;

(viii) Assault of a child in the first degree; or

(ix) An attenpt, crimnal solicitation, or crimnal conspiracy to
commt one of these felonies; or

(b) Any federal or out-of-state conviction for an offense that
under the laws of this state would be a felony classified as a serious
viol ent of fense under (a) of this subsection.

((42)) (43) "Sex offense" neans:
(a)(i) Afelony that is a violation of chapter 9A 44 RCW ot her than

RCW 9A. 44. 130( ((21))) (12):

p. 11 SHB 2968
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(1i) A violation of RCW9A. 64. 020;

(ti1) Afelony that is a violation of chapter 9.68A RCW ot her than
RCW 9. 68A. 080; or

(iv) Afelony that is, under chapter 9A. 28 RCW a crimnal attenpt,
crimnal solicitation, or crimnal conspiracy to commt such crines;

(b) Any conviction for a felony offense in effect at any tine prior
to July 1, 1976, that is conparable to a felony classified as a sex
offense in (a) of this subsection;

(c) A felony with a finding of sexual notivation under RCW
9. 94A. 835 or 13.40.135; or

(d) Any federal or out-of-state conviction for an offense that
under the laws of this state would be a felony classified as a sex
of fense under (a) of this subsection.

((43))) (44) "Sexual notivation" nmeans that one of the purposes
for which the defendant conmtted the crine was for the purpose of his
or her sexual gratification.

((£44)y)) (45) "Standard sentence range" neans the sentencing
court's discretionary range in inposing a nonappeal abl e sent ence.

((£45))) (46) "Statutory maxi mum sentence" neans the maxi num | ength
of time for which an offender may be confined as punishnent for a crine
as prescribed in chapter 9A 20 RCW RCW 9. 92. 010, the statute defining
the crime, or other statute defining the nmaxi mum penalty for a crine.

((£46))) (47) "Stranger" neans that the victim did not know the
of fender twenty-four hours before the offense.

((48H)) (48) "Total confinenent" neans confinenent inside the
physi cal boundaries of a facility or institution operated or utilized
under contract by the state or any other unit of governnment for twenty-
four hours a day, or pursuant to RCW 72.64.050 and 72. 64. 060.

((48y)) (49) "Transition training" means witten and verbal
instructions and assi stance provided by the departnent to the offender
during the two weeks prior to the offender's successful conpletion of
the work ethic canp program The transition training shall include
instructions in the offender's requirenments and obligations during the
of fender's period of conmmunity custody.

((49Y)) (50) "Victint neans any person who has sustained
enotional, psychol ogical, physical, or financial injury to person or
property as a direct result of the crine charged.

((656))) (51) "Violent offense"” neans:

SHB 2968 p. 12
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(a) Any of the follow ng fel onies:

(1) Any felony defined under any law as a class A felony or an
attenpt to commt a class A felony;

(1i) Crimnal solicitation of or crimnal conspiracy to commt a
class A fel ony;

(1i1) Manslaughter in the first degree;

(1v) Manslaughter in the second degree;

(v) I'ndecent liberties if commtted by forcible conpul sion;

(vi) Kidnapping in the second degree;

(vii) Arson in the second degree;

(viii) Assault in the second degree;

(1x) Assault of a child in the second degree;

(x) Extortion in the first degree;

(xi) Robbery in the second degree;

(xi1) Drive-by shooting;

(xiii) Vehicular assault, when caused by the operation or driving
of a vehicle by a person while under the influence of intoxicating
[iquor or any drug or by the operation or driving of a vehicle in a
reckl ess manner; and

(xiv) Vehicular hom cide, when proxinmately caused by the driving of
any vehicle by any person while under the influence of intoxicating
[ iquor or any drug as defined by RCW46. 61.502, or by the operation of
any vehicle in a reckl ess manner;

(b) Any conviction for a felony offense in effect at any tine prior
to July 1, 1976, that is conparable to a felony classified as a viol ent
offense in (a) of this subsection; and

(c) Any federal or out-of-state conviction for an offense that
under the laws of this state would be a felony classified as a viol ent
of fense under (a) or (b) of this subsection.

((65)) (52) "Wrk crew' nmeans a program of partial confinenent
consisting of civic inprovenent tasks for the benefit of the community
that conplies with RCW 9. 94A. 725.

((522)) (53) "Work ethic canmp” neans an alternative incarceration
program as provided in RCW9. 94A 690 designed to reduce recidivism and
| ower the cost of corrections by requiring offenders to conplete a
conprehensive array of real-wrld job and vocational experiences,
character-building work ethics training, Ilife mnagenent skills

p. 13 SHB 2968
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devel opnment, substance abuse rehabilitation, counseling, Iliteracy
training, and basic adult education.

((653))) (54) "Work rel ease"” neans a program of partial confinenent
available to offenders who are enployed or engaged as a student in a
regul ar course of study at school.

Sec. 2. RCWZ9.94A 411 and 2006 ¢ 271 s 1 and 2006 ¢ 73 s 13 are
each reenacted and anmended to read as foll ows:

(1) Decision not to prosecute.

STANDARD: A prosecuting attorney may decline to prosecute, even
though technically sufficient evidence to prosecute exists, in
situations where prosecution would serve no public purpose, would
defeat the underlying purpose of the lawin question or would result in
decreased respect for the | aw.

GUI DELI NE/ COMVENTARY

Exanpl es

The followi ng are exanpl es of reasons not to prosecute which could
satisfy the standard.

(a) Contrary to Legislative Intent - It nay be proper to decline to
charge where the application of crimnal sanctions would be clearly
contrary to the intent of the legislature in enacting the particul ar
statute.

(b) Antiquated Statute - It nay be proper to decline to charge
where the statute in question is antiquated in that:

(1) It has not been enforced for many years; and

(ii) Most nmenbers of society act as if it were no longer in
exi stence; and

(iii1) It serves no deterrent or protective purpose in today's
society; and

(tv) The statute has not been recently reconsidered by the
| egi sl ature.

This reason is not to be construed as the basis for declining cases
because the law in question is unpopular or because it is difficult to
enf or ce.

(c) De Mnims Violation - It may be proper to decline to charge
where the violation of lawis only technical or insubstantial and where
no public interest or deterrent purpose would be served by prosecution.

SHB 2968 p. 14
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(d) Confinement on Other Charges - It may be proper to decline to
charge because the accused has been sentenced on another charge to a
| engt hy period of confinenent; and

(1) Conviction of the new offense would not nerit any additiona
direct or collateral punishnent;

(ii) The new offense is either a m sdeneanor or a felony which is
not particularly aggravated; and

(iii) Conviction of the new offense would not serve any significant
deterrent purpose.

(e) Pending Conviction on Another Charge - It may be proper to
decline to charge because the accused is facing a pending prosecution
in the sanme or another county; and

(1) Conviction of the new offense would not nerit any additiona
direct or collateral punishnent;

(1i) Conviction in the pending prosecution is inmmnent;

(ti1) The new offense is either a m sdeneanor or a felony which is
not particularly aggravated; and

(1v) Conviction of the new of fense woul d not serve any significant
deterrent purpose.

(f) H gh D sproportionate Cost of Prosecution - It may be proper to
decline to charge where the cost of locating or transporting, or the
burden on, prosecution wtnesses is highly disproportionate to the
i nportance of prosecuting the offense in question. This reason should
be limted to mnor cases and should not be relied upon in serious
cases.

(g) Inproper Motives of Conplainant - It may be proper to decline
charges because the notives of the conplainant are inproper and
prosecuti on woul d serve no public purpose, would defeat the underlying
purpose of the law in question or would result in decreased respect for
the | aw

(h) I'munity - It may be proper to decline to charge where immunity
is to be given to an accused in order to prosecute another where the
accused's information or testinony wll reasonably lead to the

conviction of others who are responsible for nore serious crimna
conduct or who represent a greater danger to the public interest.

(1) VictimRequest - It nmay be proper to decline to charge because
the victim requests that no crimnal charges be filed and the case
involves the following crinmes or situations:

p. 15 SHB 2968
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(1) Assault cases where the victim has suffered little or no
injury;

(i) Crines against property, not involving violence, where no
maj or | oss was suffered;

(ii1) Where doing so would not jeopardize the safety of society.

Care should be taken to insure that the victims request is freely
made and is not the product of threats or pressure by the accused.

The presence of these factors may also justify the decision to
di sm ss a prosecution which has been comrenced.

Notification

The prosecutor is encouraged to notify the victim when practical,
and the | aw enforcenent personnel, of the decision not to prosecute.

(2) Decision to prosecute.

(a) STANDARD:

Crimes against persons will be filed if sufficient adm ssible
evi dence exists, which, when considered with the nost plausible,
reasonably foreseeabl e defense that coul d be rai sed under the evidence,
woul d justify conviction by a reasonable and objective fact-finder.
Wth regard to offenses prohibited by RCW 9A. 44.040, 9A 44.050,
9A. 44. 073, 9A. 44.076, 9A.44.079, 9A 44.083, 9A 44.086, 9A. 44.089, and
9A. 64.020 the prosecutor should avoid prefiling agreenents or
di versions intended to place the accused in a program of treatnent or
counseling, so that treatnment, if determ ned to be beneficial, can be
provi ded pursuant to RCW 9. 94A. 670.

Crimes against property/other crines wll be filed if the
adm ssi bl e evidence is of such convincing force as to nake it probable
that a reasonabl e and objective fact-finder would convict after hearing
all the adm ssible evidence and the nost plausible defense that could
be rai sed.

See table below for the crimes within these categories.

CATEGCORI ZATI ON OF CRI MES FOR PROSECUTI NG STANDARDS

CRI MES ( (AGAHNST)) AFFECTI NG PERSONS
Aggr avat ed Murder

1st Degree Murder

2nd Degree Murder

1st Degree Mansl aughter

2nd Degree Mansl aughter

1st Degree Ki dnappi ng

SHB 2968 p. 16



©O© 00 N O Ol WDN P

W W W W W W WwWwwWwMNDNDNDDNMNDNMDDNMNMNDNMDNMNMNMNMDNEPRPPRPEPRPRPRPPRPERPRRERPPRPRE
0O N O A W NPEFP O OOOWwNOD O P WNEPEOOWOOLwWNO O~ owdNDEe. o

2nd Degree Ki dnappi ng

1st Degree Assault

2nd Degree Assaul t

3rd Degree Assault

1st Degree Assault of a Child
2nd Degree Assault of a Child
3rd Degree Assault of a Child
1st Degree Rape

2nd Degree Rape

3rd Degree Rape

1st Degree Rape of a Child
2nd Degree Rape of a Child
3rd Degree Rape of a Child
1st Degree Robbery

2nd Degree Robbery

1st Degree Arson

1st Degree Burglary

1st Degree ldentity Theft

2nd Degree ldentity Theft

1st Degree Extortion

2nd Degree Extortion

| ndecent Liberties

| ncest

Vehi cul ar Hom ci de

Vehi cul ar Assaul t

1st Degree Child Mol estation
2nd Degree Child Ml estation
3rd Degree Child Ml estation
1st Degree Pronoting Prostitution
Intimdating a Juror

Communi cation with a M nor
Intimdating a Wtness
Intimdating a Public Servant
Bonb Threat (if agai nst person)
Unl awf ul | npri sonnent
Pronoting a Suicide Attenpt
Riot (if agai nst person)

St al ki ng

p. 17

SHB 2968



© 00O N O O A W DN P

W W W W W W W WwWwWMNDNDNDMDNDNMNDNDMDDMNMNMNDMNMDMNMNMNMDNEPRPPRPEPRPRPRPPRPERPRRERPPRPRE
0O N Ol A WNPEFP O OOLuNOD O P WNEPEOOOWOOWwWNOO O owdNDEe. o

Cust

Donestic Violence Court Order Violation (RCW 10.99. 040,

odi al

Assaul t

26. 09. 300, 26.10.220, 26.26.138, 26.50.110, 26.52.070, or
Counterfeiting (if a violation of RCW9.16.035(4))
Felony Driving a Mtor Vehicle Wile

| nt oxi cating Liquor or Any Drug (RCW 46.61.502(6))
Fel ony Physical Control of a Mtor

e of Intoxicating Liquor or Any Drug (RCW 46. 61. 504(6))

| nfl uenc

CRI MES AGAI NST PROPERTY/ OTHER CRI MES

2nd
1st
2nd
2nd
1st
2nd
1st
2nd
1st
2nd
1st
2nd

Degr ee
Degr ee
Degr ee
Degr ee
Degr ee
Degr ee
Degr ee
Degr ee
Degr ee
Degr ee
Degr ee
Degr ee

Bri bery
Bribing a Wtness

Bri be received by a Wtness

Bonb Threat (if agai nst property)
1st Degree Malicious M schi ef

2nd Degree Malicious M schief

1st Degree Reckl ess Burning
Taking a Motor Vehicle w thout Authorization
Forgery
2nd Degree Pronoting Prostitution
Tanpering with a Wtness

Trading in Public Ofice

Trading in Special Influence

Recei vi ng/ G anti ng Unl awf ul Conpensati on

Arson

Escape

Escape

Burgl ary

Thef t

Thef t

Perjury

Perjury

| nt r oduci ng Cont raband

| nt r oduci ng Cont raband
Possessi on of Stolen Property
Possessi on of Stolen Property

Bi gany

El udi ng a Pursuing Police Vehicle

WIllful Failure to Return from Furl ough
SHB 2968 p. 18
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Escape from Communi ty Custody
Riot (if against property)

1st Degree Theft of Livestock
2nd Degree Theft of Livestock

ALL OTHER UNCLASSI FI ED FELONI ES

Sel ecti on of Charges/ Degree of Charge

(1) The prosecutor should file charges which adequately describe
the nature of defendant's conduct. Oher offenses may be charged only
if they are necessary to ensure that the charges:

(A) WII significantly enhance the strength of the state's case at
trial; or

(B) WIIl result in restitution to all victins.

(i1) The prosecutor should not overcharge to obtain a guilty plea.
Over char gi ng i ncl udes:

(A) Charging a higher degree;

(B) Charging additional counts.

This standard is intended to direct prosecutors to charge those
crimes which denonstrate the nature and seriousness of a defendant's
crimnal conduct, but to decline to charge crinmes which are not
necessary to such an indication. Crinmes which do not nerge as a matter
of law, but which arise from the sane course of conduct, do not al
have to be charged.

(b) GUI DELI NES/ COMVENTARY:

(1) Police Investigation

A prosecuting attorney is dependent upon | aw enforcenent agencies
to conduct the necessary factual investigation which nust precede the
decision to prosecute. The prosecuting attorney shall ensure that a
t hor ough factual investigation has been conducted before a decision to
prosecute is made. In ordinary circunstances the investigation should
i ncl ude the foll ow ng:

(A) The interviewing of all material w tnesses, together with the
obtaining of witten statenents whenever possible;

(B) The conpl etion of necessary |aboratory tests; and

(C© The obtaining, in accordance with constitutional requirenents,
of the suspect's version of the events.

If the initial investigation is inconplete, a prosecuting attorney
shoul d i nsist upon further investigation before a decision to prosecute
is made, and specify what the investigation needs to include.

p. 19 SHB 2968
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(11) Exceptions

In certain situations, a prosecuting attorney may authorize filing
of a crimnal conplaint before the investigation is conplete if:

(A) Probabl e cause exists to believe the suspect is guilty; and

(B) The suspect presents a danger to the community or is likely to
flee if not apprehended; or

(C The arrest of the suspect is necessary to conplete the
i nvestigation of the crine.

In the event that the exception to the standard is applied, the
prosecuting attorney shall obtain a conmtnent fromthe | aw enforcenent
agency involved to conplete the investigation in a tinely manner. |f
t he subsequent investigation does not produce sufficient evidence to
meet the normal charging standard, the conplaint should be dism ssed.

(ti1) Investigation Techni ques

The prosecutor should be fully advised of the investigatory
techni ques that were used in the case investigation including:

(A) Pol ygraph testing;

(B) Hypnosis;

(C Electronic surveillance;

(D) Use of informants.

(iv) Pre-Filing D scussions with Defendant

Di scussions wth the defendant or his/her representative regarding
the selection or disposition of charges may occur prior to the filing
of charges, and potential agreenents can be reached.

(v) Pre-Filing D scussions with Victin(s)

Di scussions wth the wvictims) or victins' representatives
regardi ng the selection or disposition of charges may occur before the
filing of charges. The discussions may be considered by the prosecutor
in charging and di sposition decisions, and shoul d be considered before
reachi ng any agreenent with the defendant regardi ng these deci sions.

Sec. 3. RCW9.94A 421 and 1995 c 288 s 1 are each anended to read
as follows:

The prosecutor and the attorney for the defendant, or the defendant
when acting pro se, may engage in discussions with a view toward
reaching an agreenent that, upon the entering of a plea to a charged
offense or to a lesser or related offense, the prosecutor will do any
of the follow ng:

SHB 2968 p. 20
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(1) Move for dism ssal of other charges or counts;

(2) Recommend a particular sentence within the sentence range
applicable to the offense or offenses to which the offender pled
gui l ty;

(3) Recommend a particular sentence outside of the sentence range;

(4) Agree to file a particular charge or count;

(5) Agree not to file other charges or counts; or

(6) Make any other promse to the defendant, except that in no
i nstance may the prosecutor agree not to allege prior convictions.

In a case involving a crime ((agatnst)) affecting persons as
defined in RCW9. 94A. 411, the prosecutor shall make reasonable efforts
to inform the victim of the violent offense of the nature of and
reasons for the plea agreenent, including all offenses the prosecutor
has agreed not to file, and ascertain any objections or coments the
victimhas to the plea agreenent.

The court shall not participate in any discussions under this
section.

Sec. 4. RCW9.94A 431 and 1995 c 288 s 2 are each anended to read
as follows:

(1) If a plea agreenent has been reached by the prosecutor and the
def endant pursuant to RCW 9.94A.421, they shall at the tine of the
defendant's plea state to the court, on the record, the nature of the
agreenent and the reasons for the agreenent. The prosecutor shal
inform the court on the record whether the victimor victins of all
crimes ((agatnst)) affecting persons, as defined in RCW 9.94A 411,
covered by the plea agreenent have expressed any objections to or
comments on the nature of and reasons for the plea agreenent. The
court, at the tinme of the plea, shall determine if the agreenent is
consistent with the interests of justice and wth the prosecuting

st andar ds. If the court determines it is not consistent with the
interests of justice and with the prosecuting standards, the court
shall, on the record, informthe defendant and the prosecutor that they

are not bound by the agreenent and that the defendant may w t hdraw t he
defendant's plea of guilty, if one has been made, and enter a plea of
not guilty.

(2) The sentencing judge is not bound by any recommendations

p. 21 SHB 2968
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contained in an allowed plea agreenent and the defendant shall be so
informed at the tine of plea.

Sec. 5. RCW9.94A 470 and 2002 ¢ 290 s 14 are each anmended to read
as follows:

Notw thstanding the current placenent or listing of crinmes in
categories or classifications of prosecuting standards for deciding to
prosecute under RCW 9. 94A 411(2), any and all felony crines involving
any deadly weapon special verdict under RCW 9.94A 602, any deadly
weapon enhancenents under RCW 9.94A. 533 (3) or (4), or both, and any
and all felony crimes as defined in RCW9.94A. 533 (3)(f) or (4)(f), or
both, which are excluded fromthe deadly weapon enhancenents shall al
be treated as crines against a person and subject to the prosecuting
standards for deciding to prosecute under RCW 9.94A 411(2) as crines

((against)) affecting persons.

Sec. 6. RCW9.94A. 501 and 2005 ¢ 362 s 1 are each anended to read
as follows:

(1) When the departnent perforns a risk assessnment pursuant to RCW
9.94A. 500, or to determne a person's conditions of supervision, the
ri sk assessnent shall classify the offender or a probationer sentenced
in superior court into one of at |east four risk categories.

(2) The departnent shall supervise every offender sentenced to a
term of comunity custody, comunity placenent, or comunity
supervision and every m sdeneanor and gross m sdeneanor probationer
ordered by a superior court to probation under the supervision of the
departnment pursuant to RCW9.92.060, 9.95.204, or 9.95.210:

(a) Whose risk assessnment places that offender or probationer in
one of the two highest risk categories; or

(b) Regardl ess of the offender's or probationer's risk category if:

(i) The offender's or probationer's current conviction is for:

(A) A sex offense;

(B) A violent offense;

(GO A crime against persons as defined in RCW ((994A411))
9. 94A. 030;

(D Afelony that is donestic violence as defined in RCW 10. 99. 020;

(E) Aviolation of RCW9A. 52.025 (residential burglary);

SHB 2968 p. 22
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(F) Aviolation of, or an attenpt, solicitation, or conspiracy to
violate, RCW 69.50.401 by manufacture or delivery or possession with
intent to deliver nethanphetam ne; or

(G A violation of, or an attenpt, solicitation, or conspiracy to
vi ol ate, RCW69.50.406 (delivery of a controlled substance to a mnor);

(1i) The offender or probationer has a prior conviction for:

(A) A sex offense;

(B) A violent offense;

(GO A crime against persons as defined in RCW ((994A411))
9. 94A. 030;

(D) Afelony that is donestic violence as defined in RCW 10. 99. 020;

(E) Aviolation of RCW9A. 52.025 (residential burglary);

(F) Aviolation of, or an attenpt, solicitation, or conspiracy to
violate, RCW 69.50.401 by manufacture or delivery or possession with
intent to deliver nethanphetam ne; or

(G A violation of, or an attenpt, solicitation, or conspiracy to
vi ol ate, RCW69.50.406 (delivery of a controlled substance to a mnor);

(iii) The conditions of the offender's community custody, community
pl acenment, or comrunity supervision or the probationer's supervision
i ncl ude chem cal dependency treatnent;

(iv) The offender was sentenced under RCW 9. 94A. 650 or 9. 94A 670;
or

(v) The offender is subject to supervision pursuant to RCW
9. 94A. 745.

(3) The departnment is not authorized to, and may not, supervise any
of fender sentenced to a termof community custody, comunity placenent,
or community supervision or any probationer unless the offender or
probationer is one for whom supervision is required under subsection
(2) of this section.

(4) This section expires July 1, 2010.

Sec. 7. RCWO9.94A. 545 and 2006 ¢ 128 s 4 are each anended to read
as follows:

(1) Except as provided in RCW 9.94A 650 and in subsection (2) of
this section, on all sentences of confinenent for one year or less, in
whi ch the offender is convicted of a sex offense, a violent offense, a

crinme agai nst ((a—persen—under—ROA9-94A411)) persons as defined in
RCW 9. 94A. 030, or felony violation of chapter 69.50 or 69.52 RCWor an

p. 23 SHB 2968
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attenpt, conspiracy, or solicitation to commt such a crinme, the court
may i npose up to one year of conmmunity custody, subject to conditions
and sanctions as authorized in RCW 9.94A 715 and 9.94A 720. An
of fender shall be on community custody as of the date of sentencing.
However, during the tine for which the offender is in total or partial
confinement pursuant to the sentence or a violation of the sentence,
the period of community custody shall toll.

(2) If the offender is guilty of failure to register under RCW
9A.44.130((3%)1)) (11)(a), the court shall inpose a termof community
cust ody under RCW 9. 94A. 715.

Sec. 8. RCW9.94A. 640 and 2006 ¢ 73 s 8 are each anmended to read
as follows:

(1) Every offender who has been di scharged under RCW 9. 94A. 637 may
apply to the sentencing court for a vacation of the offender's record
of conviction. If the court finds the offender neets the tests
prescribed in subsection (2) of this section, the court nmay clear the
record of conviction by: (a) Permtting the offender to wthdraw the
offender's plea of guilty and to enter a plea of not guilty; or (b) if
the offender has been convicted after a plea of not guilty, by the
court setting aside the verdict of gquilty; and (c) by the court
dism ssing the information or indictnent against the offender.

(2) An offender may not have the record of conviction cleared if:
(a) There are any crimnal charges against the offender pending in any
court of this state or another state, or in any federal court; (b) the
offense was a violent offense as defined in RCW 9.94A 030; (c) the
of fense was a crine against children or other persons as defined in RCW
43.43.830; (d) the offender has been convicted of a newcrine in this
state, another state, or federal court since the date of the offender's
di scharge under RCW 9. 94A 637; (e) the offense is a class B fel ony and
less than ten years have passed since the date the applicant was
di scharged under RCW 9. 94A. 637; (f) the offense was a class C fel ony,
other than a class C felony described in RCW 46.61.502(6) or
46. 61.504(6), and less than five years have passed since the date the
appl i cant was di scharged under RCW 9. 94A. 637; or (g) the offense was a
class C felony described in RCW46.61.502(6) or 46.61.504(6) and | ess
than ten years have passed since the applicant was di scharged under RCW
9. 94A. 637.
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(3) Once the court vacates a record of conviction under subsection
(1) of this section, the fact that the offender has been convicted of
the offense shall not be included in the offender's crimnal history
for purposes of determning a sentence in any subsequent conviction
and the offender shall be released fromall penalties and disabilities
resulting fromthe offense. For all purposes, including responding to
gquestions on enpl oynent applications, an offender whose conviction has
been vacated may state that the offender has never been convicted of
that crinme. Nothing in this section affects or prevents the use of an
of fender's prior conviction in a later crimnal prosecution.

Sec. 9. RCW9.94A 715 and 2006 c¢ 130 s 2 and 2006 ¢ 128 s 5 are
each reenacted and anmended to read as foll ows:

(1) Wien a court sentences a person to the custody of the
departnment for a sex offense not sentenced under RCW 9.94A 712, a
vi ol ent of fense, any crinme agai nst persons ((unrder—ROA9-94A411(2})))
as defined in RCW9. 94A. 030, or a felony offense under chapter 69.50 or
69.52 RCW conmmtted on or after July 1, 2000, or when a court
sentences a person to a termof confinenent of one year or less for a
vi ol ation of RCWO9A. 44.130((36))) (11)(a) commtted on or after June
7, 2006, the court shall in addition to the other ternms of the
sentence, sentence the offender to comunity custody for the community
custody range established under RCW 9.94A. 850 or up to the period of
earned rel ease awarded pursuant to RCW9.94A 728 (1) and (2), whichever
is longer. The comunity custody shall begin: (a) Upon conpletion of
the term of confinenent; (b) at such time as the offender is
transferred to comunity custody in lieu of wearned release in
accordance with RCW 9.94A 728 (1) and (2); or (c) with regard to
of fenders sentenced under RCW 9. 94A. 660, upon failure to conplete or
admnistrative termnation from the special drug offender sentencing
alternative program Except as provided in RCW 9.94A 501, the
departnent shall supervise any sentence of community custody i nposed
under this section.

(2)(a) Unless a condition is waived by the court, the conditions of
community custody shall include those provided for in RCW9. 94A. 700(4) .
The conditions may al so i nclude those provided for in RCW9.94A 700(5).
The court may al so order the offender to participate in rehabilitative
prograns or otherwi se performaffirmati ve conduct reasonably related to
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the circunstances of the offense, the offender's risk of reoffending,
or the safety of the community, and the departnent shall enforce such
condi tions pursuant to subsection (6) of this section.

(b) As part of any sentence that includes a term of community
cust ody i nposed under this subsection, the court shall also require the
of fender to conply with any conditions inposed by the departnent under
RCW 9. 94A. 720. The departnment shall assess the offender's risk of
reof fense and may establish and nodify additional conditions of the
of fender's comunity custody based upon the risk to comunity safety.
In addition, the departnent may require the offender to participate in
rehabilitative prograns, or otherw se performaffirmative conduct, and
to obey all laws. The departnent may i npose electronic nonitoring as
a condition of community custody for an offender sentenced to a term of
community custody under this section pursuant to a conviction for a sex
of f ense. Wthin the resources nade avail able by the departnent for
this purpose, the departnent shall carry out any electronic nonitoring
i nposed under this section using the nost appropriate technol ogy given
t he individual circunstances of the offender. As used in this section
"electronic nonitoring" means the nonitoring of an offender using an
el ectronic offender tracking system including, but not limted to, a
system using radio frequency or active or passive global positioning
system t echnol ogy.

(c) The departnent may not inpose conditions that are contrary to
those ordered by the court and may not contravene or decrease court
i nposed conditions. The departnent shall notify the offender in
witing of any such conditions or nodifications. In setting,
nodi fying, and enforcing conditions of comunity custody, the
departnent shall be deened to be perform ng a quasi-judicial function.

(3) If an offender violates conditions inposed by the court or the
departnment pursuant to this section during comunity custody, the
departnent may transfer the offender to a nore restrictive confi nenent
status and inpose other available sanctions as provided in RCW
9. 94A. 737 and 9. 94A. 740.

(4) Except for ternms of community custody under RCW 9. 94A 670, the
departnent shall discharge the offender from conmmunity custody on a
date determined by the departnent, which the departnment may nodify,
based on risk and performance of the offender, within the range or at
the end of the period of earned rel ease, whichever is |later.
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(5 At any tine prior to the conpletion or termnation of a sex
offender's term of community custody, if the court finds that public
safety would be enhanced, the court may inpose and enforce an order
extending any or all of the conditions inposed pursuant to this section
for a period up to the maxi nrum al |l owabl e sentence for the crine as it
is classified in chapter 9A 20 RCW regardl ess of the expiration of the
offender's term of comunity custody. If a violation of a condition
extended under this subsection occurs after the expiration of the
of fender's termof community custody, it shall be deened a violation of
t he sentence for the purposes of RCW9.94A 631 and nmay be puni shabl e as
contenpt of court as provided for in RCW 7.21.040. If the court
extends a condition beyond the expiration of the term of community
custody, the departnent is not responsible for supervision of the
of fender's conpliance with the condition.

(6) Wthin the funds available for community custody, the
departnent shall determne conditions and duration of conmunity custody
on the basis of risk to community safety, and shall supervise of fenders
during community custody on the basis of risk to community safety and
conditions inposed by the court. The secretary shall adopt rules to
i npl enent the provisions of this subsection.

(7) By the close of the next business day after receiving notice of
a condition inposed or nodified by the department, an offender may
request an admi nistrative review under rul es adopted by the departnent.
The condition shall remain in effect unless the review ng officer finds
that it is not reasonably related to any of the follow ng: (a) The
crime of conviction; (b) the offender's risk of reoffending; or (c) the
safety of the conmmunity.

Sec. 10. RCW 9.94A 728 and 2007 c 483 s 304 are each amended to
read as foll ows:

No person serving a sentence inposed pursuant to this chapter and
committed to the custody of the departnent shall |eave the confines of
the correctional facility or be released prior to the expiration of the
sentence except as foll ows:

(1) Except as otherwise provided for in subsection (2) of this
section, the term of the sentence of an offender commtted to a
correctional facility operated by the departnent may be reduced by
earned release tinme in accordance wth procedures that shall be
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devel oped and pronulgated by the <correctional agency having
jurisdiction in which the offender is confined. The earned rel ease
tinme shall be for good behavi or and good perfornance, as determ ned by
the correctional agency having jurisdiction. The correctional agency
shall not credit the offender with earned rel ease credits in advance of
the offender actually earning the credits. Any program established
pursuant to this section shall allow an offender to earn early rel ease
credits for presentence incarceration. |If an offender is transferred
froma county jail to the departnent, the adm nistrator of a county
jail facility shall certify to the departnent the anount of tinme spent
in custody at the facility and the anount of earned release tine. An
of fender who has been convicted of a felony conmtted after July 23,
1995, that involves any applicabl e deadly weapon enhancenents under RCW
9.94A.533 (3) or (4), or both, shall not receive any good tine credits
or earned release tinme for that portion of his or her sentence that
results fromany deadly weapon enhancenents.

(a) In the case of an offender convicted of a serious violent
offense, or a sex offense that is a class A felony, commtted on or
after July 1, 1990, and before July 1, 2003, the aggregate earned
rel ease tinme may not exceed fifteen percent of the sentence. In the
case of an offender convicted of a serious violent offense, or a sex
offense that is a class A felony, commtted on or after July 1, 2003,
the aggregate earned release time may not exceed ten percent of the
sent ence.

(b)(i) In the case of an offender who qualifies under (b)(ii) of
this subsection, the aggregate earned release tine nay not exceed fifty
percent of the sentence.

(1i) An offender is qualified to earn up to fifty percent of
aggregate earned release tine under this subsection (1)(b) if he or
she:

(A) Is classified in one of the two | owest risk categories under
(b)(iii) of this subsection;

(B) I's not confined pursuant to a sentence for:

(I') A sex offense;

(1) A violent offense;

(rrr)y A crime against persons as defined in RCW ((9-94A+411))
9. 94A. 030;
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(rv) A felony that 1is donestic violence as defined in RCW
10. 99. 020;

(V) Aviolation of RCW9A.52.025 (residential burglary);

(VI) Aviolation of, or an attenpt, solicitation, or conspiracy to
violate, RCW 69.50.401 by manufacture or delivery or possession wth
intent to deliver nethanphetam ne; or

(M1) Aviolation of, or an attenpt, solicitation, or conspiracy to
vi ol ate, RCW69.50.406 (delivery of a controlled substance to a mnor);

(© Has no prior conviction for:

(I') A sex offense;

(I'1) A violent offense;

(rrr)y A crime against persons as defined in RCW ((9-94A411))
9. 94A. 030;

(rv) A felony that 1is donestic violence as defined in RCW
10. 99. 020;

(V) Aviolation of RCW9A.52.025 (residential burglary);

(VI) Aviolation of, or an attenpt, solicitation, or conspiracy to
violate, RCW 69.50.401 by manufacture or delivery or possession with
intent to deliver nethanphetam ne; or

(M1) Aviolation of, or an attenpt, solicitation, or conspiracy to
vi ol ate, RCW69.50.406 (delivery of a controlled substance to a mnor);

(D) Participates in programmng or activities as directed by the
of fender's individual reentry plan as provided under RCW 72.09. 270 to
the extent that such programm ng or activities are nade avail able by
t he departnent; and

(E) Has not commtted a new felony after July 22, 2007, while under
communi ty supervision, community placenent, or community custody.

(ii1) For purposes of determ ning an offender's eligibility under
this subsection (1)(b), the departnment shall performa risk assessnent
of every offender commtted to a correctional facility operated by the
departnment who has no current or prior conviction for a sex offense, a
violent of fense, a crime against persons as defined in RCW
((9-94A411)) 9.94A.030, a felony that is donmestic violence as defined
in RCW 10.99. 020, a violation of RCW9A.52.025 (residential burglary),
a violation of, or an attenpt, solicitation, or conspiracy to violate,
RCW 69. 50. 401 by manufacture or delivery or possession with intent to
deliver nmethanphet am ne, or a violation of, or an attenpt,
solicitation, or conspiracy to violate, RCW 69.50.406 (delivery of a
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controll ed substance to a mnor). The departnment mnust classify each
assessed offender in one of four risk categories between highest and
| onest ri sk.

(iv) The departnent shall recal culate the earned rel ease tine and
reschedul e the expected rel ease dates for each qualified offender under
this subsection (1)(b).

(v) This subsection (1)(b) applies retroactively to eligible
of fenders serving terns of total confinenment in a state correctiona
facility as of July 1, 2003.

(vi) This subsection (1)(b) does not apply to offenders convicted
after July 1, 2010.

(c) I'n no other case shall the aggregate earned rel ease tine exceed
one-third of the total sentence;

(2)(a) A person convicted of a sex offense or an offense
categorized as a serious violent offense, assault in the second degree,
vehi cul ar hom ci de, vehicular assault, assault of a child in the second
degree, any crine against persons where it is determ ned in accordance
with RCW9. 94A 602 that the offender or an acconplice was arned with a
deadly weapon at the tinme of comm ssion, or any felony offense under
chapter 69.50 or 69.52 RCW commtted before July 1, 2000, may becone
eligible, in accordance with a program devel oped by the departnent, for
transfer to community custody status in lieu of earned release tine
pursuant to subsection (1) of this section;

(b) A person convicted of a sex offense, a violent offense, any
crime against persons ((unrder—ROAW-9-94A411(2})) as defined in RCW
9.94A.030, or a felony offense under chapter 69.50 or 69.52 RCW
commtted on or after July 1, 2000, may becone eligible, in accordance
with a program devel oped by the departnment, for transfer to community
custody status in lieu of earned release tine pursuant to subsection
(1) of this section;

(c) The departnent shall, as a part of its programfor release to
the community in lieu of earned release, require the offender to
propose a rel ease plan that includes an approved residence and living
arrangenent . All offenders with comunity placenent or comunity
custody terns eligible for release to community custody status in lieu
of earned release shall provide an approved residence and Iliving
arrangenent prior to release to the conunity;
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(d) The departnment may deny transfer to community custody status in
lieu of earned release tine pursuant to subsection (1) of this section
if the departnent determnes an offender's release plan, including
proposed residence location and living arrangenents, may violate the
conditions of the sentence or conditions of supervision, place the
offender at risk to violate the conditions of the sentence, place the
offender at risk to reoffend, or present a risk to victim safety or
comunity safety. The departnment's authority under this section is
i ndependent of any court-ordered condition of sentence or statutory
provision regarding conditions for community custody or community
pl acenent ;

(e) If the departnent denies transfer to comunity custody status
inlieu of earned early release pursuant to (d) of this subsection, the
departnent may transfer an offender to partial confinenment in |ieu of
earned early release up to three nonths. The three nonths in parti al
confinement is in addition to that portion of the offender's term of
confinement that may be served in partial confinement as provided in
this section;

(f) An offender serving a term of confinenent inposed under RCW
9.94A.670(4)(a) is not eligible for earned release credits under this
section;

(3) An offender may |eave a correctional facility pursuant to an
aut hori zed furlough or |eave of absence. In addition, offenders may
| eave a correctional facility when in the custody of a corrections
of ficer or officers;

(4)(a) The secretary may authorize an extraordinary nedical
pl acenent for an offender when all of the follow ng conditions exist:

(i) The offender has a nedical condition that is serious enough to
require costly care or treatnent;

(i1) The offender poses a lowrisk to the comunity because he or
she is physically incapacitated due to age or the nedical condition
and

(iti) Granting the extraordi nary nedical placenment will result in
a cost savings to the state.

(b) An offender sentenced to death or to life inprisonnment wthout
the possibility of release or parole is not eligible for an
extraordi nary nedi cal placenent.
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(c) The secretary shall require electronic nonitoring for al
offenders in extraordinary nedical placenment unless the electronic
nmonitoring equipnment interferes with the function of the offender's
medi cal equi pnent or results in the loss of funding for the offender's

medi cal care. The secretary shall specify who shall provide the
nmoni toring services and the terns under which the nonitoring shall be
per f or med.

(d) The secretary may revoke an extraordinary nedical placenment
under this subsection at any tine;

(5) The governor, upon recommendation fromthe cl enency and pardons
board, may grant an extraordinary rel ease for reasons of serious health
probl ens, senility, advanced age, extraordinary neritorious acts, or
ot her extraordinary circunstances;

(6) No nmore than the final six nonths of the offender's term of
confinement may be served in partial confinement designed to aid the
of fender in finding work and reestablishing hinself or herself in the
comunity. This is in addition to that period of earned early rel ease
time that may be exchanged for partial confinenment pursuant to
subsection (2)(e) of this section;

(7) The governor may pardon any offender;

(8) The departnent may release an offender from confinenment any
time within ten days before a release date calculated under this
section; and

(9) An offender my I|leave a correctional facility prior to
conpletion of his or her sentence if the sentence has been reduced as
provi ded in RCW 9. 94A. 870.

Not wi t hst andi ng any ot her provisions of this section, an offender
sentenced for a felony crine listed in RCW 9.94A. 540 as subject to a
mandat ory m ni nrum sentence of total confinenent shall not be rel eased
fromtotal confinenment before the conpletion of the |isted mandatory
m ni mum sentence for that felony crine of conviction unless allowed
under RCW 9. 94A. 540, however persistent offenders are not eligible for
extraordi nary nedi cal placenent.

Sec. 11. RCW10.77.092 and 2004 c¢ 157 s 3 are each anmended to read
as follows:

(1) For purposes of determning whether a court nmay authorize
involuntary nedication for the purpose of conpetency restoration

SHB 2968 p. 32



© 00 N O Ol WDN P

W W W W W W W WwWwWwWwWMNDNDNDNDNDNMNMNDNMDDNMNMNDNMDNMNMNMMNEPRPPRPEPRPERPRPPRPERPRPRERPPRPRE
0O N Ol W NPEFP O OOWwNO O P WNPEPEOOooOOWwNOO O owDNDE.Oo

pursuant to RCW 10. 77.090, a pending charge involving any one or nore
of the followng crines is a serious offense per se in the context of
conpetency restoration:

(a) Any violent offense, sex offense, serious traffic offense,
crinmes against persons, and nost serious offense, as those terns are
defined in RCW 9. 94A. 030;

(by ((Any offense, except nonfelony counterfeiting offenses,
included in crines against persons in RCW9. 94A 411,

£¢)y)) Any offense contained in chapter 9.41 RCW (firearns and
danger ous weapons);

(((6))) (c) Any offense listed as donestic violence in RCW
10. 99. 020;

((e))) (d) Any offense listed as a harassnent offense in chapter
9A. 46 RCW

((6)) (e) Any violation of chapter 69.50 RCWthat is a class B
fel ony; or

(((¢6))) (f) Any city or county ordinance or statute that 1is
equi valent to an offense referenced in this subsection.

(2)(a) In a particular case, a court may determ ne that a pendi ng
charge not otherw se defined as serious by state or federal |aw or by
a city or county ordinance is, nevertheless, a serious offense within
t he context of conpetency restoration treatnment when the conduct in the
charged offense falls within the standards established in (b) of this
subsecti on.

(b) To determne that the particular case is a serious offense
within the context of conpetency restoration, the court nust consider
the follow ng factors and determ ne that one or nore of the foll ow ng

factors creates a situation in which the offense is serious:

(i) The charge includes an allegation that the defendant actually
inflicted bodily or enotional harm on another person or that the
def endant created a reasonabl e apprehension of bodily or enotional harm
t o anot her;

(i1) The extent of the inpact of the alleged offense on the basic
human need for security of the citizens within the jurisdiction;

(ii1) The nunmber and nature of related charges pendi ng agai nst the
def endant ;

(tv) The length of potential confinenment if the defendant is
convi cted; and
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(v) The nunber of potential and actual victins or persons inpacted
by the defendant's all eged acts.

Sec. 12. RCW10.97.050 and 2005 ¢ 421 s 9 are each anended to read
as follows:

(1) Conviction records may be di ssem nated wi thout restriction.

(2) Any crimnal history record information which pertains to an
i ncident that occurred within the |ast twelve nonths for which a person
is currently being processed by the crimnal justice system including
the entire period of correctional supervision extending through final
di scharge from parole, when applicable, may be dissem nated w thout
restriction with the exception of a record being dissemnated in
response to a request for a conviction record under RCW43.43.832. A
request for a conviction record under RCW 43. 43.832 shall not contain
information for a person who, wthin the last twelve nonths, is
currently being processed by the crimnal justice system unless it
pertains to information relating to a crine against a person as defined
in RCW ((9-94A411)) 9.94A. 030.

(3) Crim nal hi story record i nformation whi ch i ncl udes
nonconvi ction data nmay be dissem nated by a crimnal justice agency to
another crimnal justice agency for any purpose associated with the
admnistration of <crimnal justice, or in connection wth the
enpl oynent of the subject of the record by a crimnal justice or
juvenile justice agency. A crimnal justice agency may respond to any
inquiry fromanother crimnal justice agency w thout any obligation to
ascertain the purpose for which the information is to be used by the
agency making the inquiry.

(4) Cri m nal hi story record i nformation whi ch i ncl udes
nonconvi ction data nmay be dissem nated by a crimnal justice agency to
i npl enent a statute, ordinance, executive order, or a court rule,
decision, or order which expressly refers to records of arrest,
charges, or allegations of crimnal conduct or other nonconviction data
and authorizes or directs that it be available or accessible for a
speci fi c purpose.

(5) Cri m nal hi story record i nformation whi ch i ncl udes
nonconviction data may be dissemnated to individuals and agencies
pursuant to a contract with a crimnal justice agency to provide
services related to the admnistration of crimmnal justice. Such
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contract nust specifically authorize access to crimnal history record
i nformati on, but need not specifically state that access to
nonconviction data is included. The agreenment nust limt the use of
the crimnal history record information to stated purposes and insure
the confidentiality and security of the information consistent wth
state | aw and any applicable federal statutes and regul ations.

(6) Crim nal hi story record i nformation whi ch i ncl udes
nonconvi ction data may be dissem nated to individuals and agencies for
t he express purpose of research, evaluative, or statistical activities
pursuant to an agreenent wth a crimnal justice agency. Such
agreenent nust authorize the access to nonconviction data, limt the
use of that information which identifies specific individuals to
research, evaluative, or statistical purposes, and contain provisions
giving notice to the person or organization to which the records are
di ssem nated that the use of information obtained therefromand further
di ssem nation of such information are subject to the provisions of this
chapter and applicable federal statutes and regul ati ons, which shall be
cited with express reference to the penalties provided for a violation
t her eof .

(7) Every crimnal justice agency that maintains and di ssem nates
crim nal history record information nust mai ntain information
pertaining to every dissemnation of crimnal history record
informati on except a dissemnation to the effect that the agency has no
record concerning an individual. Information pertaining to
di ssem nations shall include:

(a) An indication of to whom (agency or person) crimnal history
record information was di ssem nat ed,;

(b) The date on which the information was di ssem nat ed,;

(c) The individual to whomthe information relates; and

(d) A brief description of the information di ssem nated.

The information pertaining to dissemnation required to be
mai nt ai ned shall be retained for a period of not |ess than one year.

(8) In addition to the other provisions in this section allow ng
di ssem nation of crimnal history record information, RCW 4.24.550
governs dissem nation of information concerning offenders who commt
sex offenses as defined by RCW9.94A. 030. Crimnal justice agencies,
their enployees, and officials shall be imune fromcivil liability for
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di ssem nation on crimnal history record information concerning sex
of fenders as provided in RCW 4. 24. 550.

Sec. 13. RCW13.40.070 and 2003 ¢ 53 s 98 are each anended to read
as follows:

(1) Conplaints referred to the juvenile court alleging the
conm ssion of an offense shall be referred directly to the prosecutor.
The prosecutor, upon receipt of a conplaint, shall screen the conpl aint
to determ ne whet her:

(a) The alleged facts bring the case within the jurisdiction of the
court; and

(b) On a basis of available evidence there is probable cause to
believe that the juvenile did commt the offense.

(2) If the identical alleged acts constitute an of fense under both
the law of this state and an ordinance of any city or county of this
state, state |law shall govern the prosecutor's screening and charging
decision for both filed and diverted cases.

(3) If the requirenments of subsections (1)(a) and (b) of this
section are net, the prosecutor shall either file an information in
juvenile court or divert the case, as set forth in subsections (5),
(6), and (7) of this section. If the prosecutor finds that the
requi renents of subsection (1)(a) and (b) of this section are not net,
the prosecutor shall maintain a record, for one year, of such decision
and the reasons therefor. In lieu of filing an information or
di verting an offense a prosecutor may file a notion to nodify comunity
supervi sion where such offense constitutes a violation of community
supervi si on.

(4) An information shall be a plain, concise, and definite witten
statenent of the essential facts constituting the offense charged. It
shall be signed by the prosecuting attorney and conform to chapter
10. 37 RCW

(5) Where a case is legally sufficient, the prosecutor shall file
an information with the juvenile court if:

(a) An alleged offender is accused of a class A felony, a class B
felony, an attenpt to commt a class B felony, a class C felony listed
in RCW ((9-94A411(2))) 9.94A.030 as a crime against persons or |isted
in RCWO9A 46.060 as a crine of harassnent, or a class Cfelony that is
a violation of RCW9.41.080 or 9.41.040(2)(a)(iii); or
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(b) An alleged offender is accused of a felony and has a crim nal
hi story of any felony, or at |east two gross m sdeneanors, or at |east
two m sdeneanors; or

(c) An alleged offender has previously been commtted to the
departnent; or

(d) An alleged of fender has been referred by a diversion unit for
prosecution or desires prosecution instead of diversion; or

(e) An alleged offender has two or nore diversion agreenents on the
all eged offender's crimnal history; or

(f) A special allegation has been filed that the offender or an
acconplice was arned with a firearmwhen the offense was conm tted.

(6) Where a case is legally sufficient the prosecutor shall divert
the case if the alleged offense is a m sdeneanor or gross m sdeneanor
or violation and the alleged offense is the offender's first offense or
violation. |If the alleged offender is charged with a rel ated offense
that nmust or may be filed under subsections (5) and (7) of this
section, a case under this subsection may al so be filed.

(7) \Where a case is legally sufficient and falls into neither
subsection (5) nor (6) of this section, it nay be filed or diverted.
I n deciding whether to file or divert an offense under this section the
prosecut or shall be guided only by the | ength, seriousness, and recency
of the alleged offender's crimnal history and the circunstances
surroundi ng the comm ssion of the alleged offense.

(8) VWhenever a juvenile is placed in custody or, where not placed
in custody, referred to a diversion interview, the parent or |ega

guardian of the juvenile shall be notified as soon as possible
concerning the allegation nmade against the juvenile and the current
status of the juvenile. Where a case involves victins of crines

agai nst persons or victins whose property has not been recovered at the
tinme a juvenile is referred to a diversion unit, the victim shall be
notified of the referral and inforned how to contact the unit.

(9) The responsibilities of the prosecutor under subsections (1)
through (8) of this section may be performed by a juvenile court
probation counselor for any conplaint referred to the court alleging
the comm ssion of an offense which would not be a felony if commtted
by an adult, if the prosecutor has given sufficient witten notice to
the juvenile court that the prosecutor wll not review such conpl aints.
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(10) The prosecutor, juvenile <court probation counselor, or
diversion unit may, in exercising their authority under this section or
RCW 13.40.080, refer juveniles to nediation or victim offender
reconciliation prograns. Such nediation or victim offender
reconciliation progranms shall be voluntary for victins.

Sec. 14. RCW 13.40.077 and 1997 c¢c 338 s 18 are each anended to
read as fol |l ows:

RECOMVENDED PROSECUTI NG STANDARDS
FOR CHARG NG AND PLEA DI SPGSI TI ONS

| NTRODUCTI O\ These standards are intended solely for the guidance
of prosecutors in the state of Washington. They are not intended to,
do not, and may not be relied upon to create a right or benefit,
substantive or procedural, enforceable at law by a party in litigation
wth the state.

Evidentiary sufficiency.

(1) Decision not to prosecute.

STANDARD: A prosecuting attorney may decline to prosecute, even
though technically sufficient evidence to prosecute exists, in
situations where prosecution would serve no public purpose, would
def eat the underlying purpose of the law in question, or would result
in decreased respect for the |aw The decision not to prosecute or
divert shall not be influenced by the race, gender, religion, or creed
of the suspect.

GUI DELI NES/ COVVENTARY

Exanpl es

The followi ng are exanpl es of reasons not to prosecute which could
sati sfy the standard.

(a) Contrary to Legislative Intent - It nay be proper to decline to
charge where the application of crimnal sanctions would be clearly
contrary to the intent of the legislature in enacting the particul ar
statute.

(b) Antiquated Statute - It nay be proper to decline to charge
where the statute in question is antiquated in that:

(1) It has not been enforced for many years;

(ii) Most nmenbers of society act as if it were no longer in
exi stence;

SHB 2968 p. 38



© 00 N O Ol WDN P

W W W W W W W WPNDNDNDNDNMNDNMNDNDDNNMNDNMNMNMNMNMNMNPEPPRPPRPPPRPERPEPRPPEPPREPE
N o oA WNEFE OO 0o NP WDNPE OO oo N Ok W DN BEe o

(iii1) It serves no deterrent or protective purpose in today's
soci ety; and

(tv) The statute has not been recently reconsidered by the
| egi sl ature.

This reason is not to be construed as the basis for declining cases
because the law in question is unpopul ar or because it is difficult to
enf or ce.

(c) De Mnims Violation - It may be proper to decline to charge
where the violation of lawis only technical or insubstantial and where
no public interest or deterrent purpose would be served by prosecution.

(d) Confinement on Other Charges - It may be proper to decline to
charge because the accused has been sentenced on another charge to a
| engt hy period of confinenent; and

(1) Conviction of the new offense would not nerit any additiona
direct or collateral punishnent;

(ii) The new offense is either a m sdeneanor or a felony which is
not particularly aggravated; and

(iii1) Conviction of the new offense would not serve any significant
deterrent purpose.

(e) Pending Conviction on Another Charge - It may be proper to
decline to charge because the accused is facing a pending prosecution
in the sanme or another county; and

(1) Conviction of the new offense would not nerit any additiona
direct or collateral punishnent;

(1i) Conviction in the pending prosecution is inmmnent;

(ti1) The new offense is either a m sdenmeanor or a felony which is
not particularly aggravated; and

(1v) Conviction of the new of fense woul d not serve any significant
deterrent purpose.

(f) H gh D sproportionate Cost of Prosecution - It may be proper to
decline to charge where the cost of locating or transporting, or the
burden on, prosecution wtnesses is highly disproportionate to the
i nportance of prosecuting the offense in question. The reason should
be limted to mnor cases and should not be relied upon in serious
cases.

(g) I nproper Mtives of Conplainant - It may be proper to decline
charges because the notives of the conplainant are inproper and
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prosecution woul d serve no public purpose, would defeat the underlying
purpose of the law in question, or would result in decreased respect
for the | aw

(h) I'munity - It may be proper to decline to charge where i munity
is to be given to an accused in order to prosecute another where the
accused information or testinmony wll reasonably lead to the conviction
of others who are responsible for nore serious crimnal conduct or who
represent a greater danger to the public interest.

(1) VictimRequest - It may be proper to decline to charge because
the victim requests that no crimnal charges be filed and the case
involves the following crinmes or situations:

(1) Assault cases where the victim has suffered little or no
injury;

(i) Crinmes against property, not involving violence, where no
maj or | oss was suffered;

(ii1) Where doing so would not jeopardize the safety of society.

Care should be taken to insure that the victims request is freely
made and is not the product of threats or pressure by the accused.

The presence of these factors nay also justify the decision to
di sm ss a prosecution which has been comrenced.

Noti fication

The prosecutor is encouraged to notify the victim when practical,
and the | aw enforcenent personnel, of the decision not to prosecute.

(2) Decision to prosecute.

STANDARD

Crimes ((agatnst)) affecting persons will be filed if sufficient
adm ssi ble evidence exists, which, when considered with the nost
pl ausi bl e, reasonably foreseeable defense that could be raised under
the evidence, would justify conviction by a reasonable and objective
fact-finder. Wth regard to offenses prohibited by RCW 9A 44. 040,
9A. 44. 050, 9A.44.073, 9A 44.076, 9A 44.079, 9A 44.083, 9A 44.086,
9A. 44.089, and 9A 64.020 the prosecutor should avoid prefiling
agreenents or diversions intended to place the accused in a program of

treatment or counseling, so that treatnent, if determned to be
beneficial, can be proved under RCW 13.40.160((4)1)) (3).
Crimes against property/other crines wll be filed if the

adm ssi bl e evidence is of such convincing force as to nake it probable
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that a reasonabl e and objective fact-finder would convict after hearing
all the adm ssible evidence and the nost plausible defense that could
be rai sed.

The categorization of crimes for these chargi ng standards shall be
the sane as found in RCW9. 94A. 411(2).

The decision to prosecute or use diversion shall not be influenced
by the race, gender, religion, or creed of the respondent.

(3) Selection of Charges/ Degree of Charge

(a) The prosecutor should file charges which adequately describe
the nature of the respondent’'s conduct. Oher offenses nay be charged
only if they are necessary to ensure that the charges:

(1) WII significantly enhance the strength of the state's case at
trial; or

(i) WII result in restitution to all victins.

(b) The prosecutor should not overcharge to obtain a guilty plea.
Over char gi ng i ncl udes:

(1) Charging a higher degree;

(1i1) Charging additional counts.

This standard is intended to direct prosecutors to charge those
crimes which denonstrate the nature and seriousness of a respondent's
crimnal conduct, but to decline to charge crinmes which are not
necessary to such an indication. Crinmes which do not nerge as a matter
of law, but which arise from the sane course of conduct, do not all
have to be charged.

(4) Police Investigation

A prosecuting attorney is dependent upon | aw enforcenent agencies
to conduct the necessary factual investigation which nust precede the
decision to prosecute. The prosecuting attorney shall ensure that a
t hor ough factual investigation has been conducted before a decision to
prosecute is made. In ordinary circunstances the investigation should
i ncl ude the foll ow ng:

(a) The interviewing of all material w tnesses, together with the
obtaining of witten statenents whenever possible;

(b) The conpletion of necessary |aboratory tests; and

(c) The obtaining, in accordance with constitutional requirenents,
of the suspect's version of the events.

If the initial investigation is inconplete, a prosecuting attorney
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shoul d i nsist upon further investigation before a decision to prosecute
is made, and specify what the investigation needs to include.

(5) Exceptions

In certain situations, a prosecuting attorney may authorize filing
of a crimnal conplaint before the investigation is conplete if:

(a) Probable cause exists to believe the suspect is guilty; and

(b) The suspect presents a danger to the conmmunity or is likely to
flee if not apprehended; or

(c) The arrest of the suspect is necessary to conplete the
i nvestigation of the crine.

In the event that the exception to the standard is applied, the
prosecuting attorney shall obtain a conmtnent fromthe | aw enforcenent
agency involved to conplete the investigation in a tinely manner. |f
t he subsequent investigation does not produce sufficient evidence to
meet the normal charging standard, the conplaint should be dism ssed.

(6) Investigation Techni ques

The prosecutor should be fully advised of the investigatory
techni ques that were used in the case investigation including:

(a) Polygraph testing;

(b) Hypnosis;

(c) Electronic surveill ance;

(d) Use of informants.

(7) Prefiling D scussions with Defendant

Di scussions with the defendant or his or her representative
regarding the selection or disposition of charges nmay occur prior to
the filing of charges, and potential agreenents can be reached.

(8) Plea dispositions:

STANDARD
(a) Except as provided in subsection (2) of this section, a
respondent will normally be expected to plead guilty to the charge or

charges which adequately describe the nature of his or her crimna
conduct or go to trial.

(b) I'n certain circunstances, a plea agreenent with a respondent in
exchange for a plea of guilty to a charge or charges that may not fully
describe the nature of his or her crimnal conduct may be necessary and
in the public interest. Such situations may include the follow ng:

(i) Evidentiary problenms which make conviction of the original
char ges doubt f ul
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(i1) The respondent's willingness to cooperate in the investigation
or prosecution of others whose crimnal conduct is nore serious or
represents a greater public threat;

(iii1) Arequest by the victimwhen it is not the result of pressure
fromthe respondent;

(iv) The discovery of facts which mtigate the seriousness of the
respondent' s conduct;

(v) The correction of errors in the initial charging decision;

(vi) The respondent's history with respect to crimnal activity;

(vii) The nature and seriousness of the offense or offenses
char ged;

(viii) The probable effect of w tnesses.

(c) No plea agreenent shall be influenced by the race, gender
religion, or creed of the respondent. This includes but is not |imted
to the prosecutor's decision to utilize such disposition alternatives
as the Special Sex Ofender Disposition Alternative, the Chem cal
Dependency Disposition Alternative, and mani fest injustice.

(9) Disposition recomendati ons:

STANDARD

The prosecutor may reach an agreement regarding disposition
reconmendat i ons.

The prosecutor shall not agree to withhold relevant information
fromthe court concerning the plea agreenent.

Sec. 15. RCW 43.43.8321 and 2005 c¢ 421 s 10 are each anmended to
read as foll ows:

When the Washington state patrol dissem nates conviction record
information in response to a request under RCW 43.43.832, it shall
clearly state that: (1) The conviction record data does not include
information on civil adjudications, admnistrative findings, or
di sciplinary board final decisions and that all such information nust
be obtained fromthe courts and |icensing agencies; (2) the conviction
record that is being dissemnated includes information for which a
person is currently being processed by the crimnal justice system
relating to only crinmes against a person as defined in RCW
((9+94A411)) 9.94A.030 and that it does not include any other current
or pending charge information for which a person could be in the
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current process of being processed by the crimnal justice system and
(3) an arrest is not a conviction or a finding of guilt.

Sec. 16. RCW43.43.842 and 2007 ¢ 387 s 4 are each anended to read
as follows:

(1)(a) The secretary of social and health services and the
secretary of health shall adopt additional requirenents for the
licensure or relicensure of agencies, facilities, and 1|icensed
i ndividuals who provide care and treatnment to vulnerable adults,
i ncluding nursing pools registered under chapter 18.52C RCW  These
addi tional requirements shall ensure that any person associated with a
licensed agency or facility having unsupervised access wth a
vul nerable adult shall not be the respondent in an active protective
order under RCW 74.34.130, nor have been: (1) Convicted of a crine
agai nst children or other persons as defined in RCW43.43. 830, except
as provided in this section; (ii) convicted of crines relating to
financial exploitation as defined in RCW43.43.830, except as provided
in this section; or (iii) found in any disciplinary board final
deci sion to have abused a vul nerabl e adult under RCW 43. 43. 830.

(b) A person associated with a |icensed agency or facility who has
unsupervi sed access with a vulnerable adult shall make the disclosures
specified in RCW43.43.834(2). The person shall nake the disclosures
in witing, sign, and swear to the contents under penalty of perjury.
The person shall, in the disclosures, specify all crinmes against
children or other persons, al | crimes relating to financial
exploitation, and all crines relating to drugs as defined in RCW
43. 43.830, commtted by the person.

(2) The rul es adopted under this section shall permt the |icensee
to consider the crimnal history of an applicant for enploynent in a
licensed facility when the applicant has one or nore convictions for a
past of fense and:

(a) The offense was sinple assault, assault in the fourth degree,
or the sane offense as it may be renaned, and three or nore years have
passed between the nost recent conviction and the date of application
for enpl oynent;

(b) The offense was prostitution, or the sane offense as it may be
renaned, and three or nore years have passed between the nobst recent
conviction and the date of application for enploynent;
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(c) The offense was theft in the third degree, or the sane offense
as it may be renaned, and three or nore years have passed between the
nost recent conviction and the date of application for enploynent;

(d) The offense was theft in the second degree, or the sane offense
as it may be renaned, and five or nore years have passed between the
nost recent conviction and the date of application for enploynent;

(e) The offense was forgery, or the sane offense as it my be
renaned, and five or nore years have passed between the nobst recent
conviction and the date of application for enpl oynent.

The offenses set forth in (a) through (e) of this subsection do not
automatically disqualify an applicant from enploynent by a |icensee.
Nothing in this section may be construed to require the enpl oynent of
any person against a licensee's judgnent.

(3) In consultation with | aw enforcenent personnel, the secretary
of social and health services and the secretary of health shal
investigate, or cause to be investigated, the conviction record and the
protection proceeding record information under this chapter of the
staff of each agency or facility under their respective jurisdictions
seeking licensure or relicensure. An individual responding to a
crimnal background inquiry request from his or her enployer or
potential enployer shall disclose the information about his or her
crimnal history under penalty of perjury. The secretaries shall use
the information solely for the purpose of determning eligibility for
licensure or relicensure. Crimnal justice agencies shall provide the
secretaries such information as they nmay have and that the secretaries
may require for such purpose.

NEW SECTION. Sec. 17. The sentencing gui delines comm ssion shal
study the definition of crimes against persons in RCW9.94A 030. The
comm ssion shall determne, in |ight of the history and purpose of the
definition and the purpose of the sentencing reform act as stated in
RCW 9. 94A. 010, whether there are offenses that should be added to the
definition and whether there are offenses that should be renmpoved from
the definition. The sentencing guidelines comm ssion shall report its
findings and any recomendations to the appropriate standing conmttees
of the legislature no |later than Decenber 1, 2008.

~-- END ---
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