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HOUSE BI LL 2594

Passed Legislature - 2008 Regul ar Session
State of WAshi ngt on 60t h Legi sl ature 2008 Regul ar Sessi on

By Representatives Kirby, O nsby, Kenney, and Upthegrove; by request
of I nsurance Comm ssi oner

Prefiled 01/10/08. Read first tinme 01/ 14/ 08. Referred to Commttee
on I nsurance, Financial Services & Consuner Protection.

AN ACT Relating to distributing the insurance conm ssioner's
exam nation reports; and anmendi ng RCW 48. 03. 040 and 48. 37. 060.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW48.03.040 and 1993 c 462 s 45 are each anended to read
as follows:

(1) No later than sixty days after conpletion of each exam nati on,
the comm ssioner shall make a full witten report of each exam nation
made by himor her containing only facts ascertained fromthe accounts,
records, and docunents examned and from the sworn testinony of
i ndi vidual s, and such concl usi ons and recommendati ons as nmay reasonably
be warranted from such facts.

(2) The report shall be certified by the comm ssioner or by his or
her exam ner in charge of the exam nation, and shall be filed in the
conmmi ssioner's office subject to subsection (3) of this section.

(3) The comm ssioner shall furnish a copy of the exam nation report
to the person exam ned not |ess than ten days and, unless the tine is
extended by the conmm ssioner, not nore than thirty days prior to the
filing of the report for public inspection in the comm ssioner's
office. |If such person so requests in witing within such period, the
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comm ssioner shall hold a hearing to consider objections of such person
to the report as proposed, and shall not so file the report until after
such hearing and until after any nodifications in the report deened
necessary by the conm ssioner have been nade.

(4) Wthin thirty days of the end of the period described in
subsection (3) of this section, unless extended by order of the
comm ssi oner, the comm ssioner shall consider the report, together wth
any written subm ssions or rebuttals and any rel evant portions of the
exam ner's wor kpapers and enter an order:

(a) Adopting the exam nation report as filed or with nodification
or corrections. |If the exam nation report reveals that the conpany is
operating in violation of any law, rule, or order of the conm ssioner,
the comm ssioner may order the conpany to take any action the
comm ssioner considers necessary and appropriate to cure that
vi ol ati on;

(b) Rejecting the examnation report wth directions to the
examners to reopen the examnation for purposes of obtaining
addi tional data, docunentation, or information, and refiling under this
section; or

(c) Calling for an investigatory hearing with no |l ess than twenty
days' notice to the conpany for purposes of obtaining additional
docunent ati on, data, information, and testinony.

(5 Al orders entered under subsection (4) of this section nust be
acconpanied by findings and conclusions resulting from the
conmi ssioner's consideration and review of the exam nation report,
rel evant exam ner wor kpapers, and any witten subm ssions or rebuttals.
Such an order is considered a final adm nistrative decision and nmay be
appeal ed under the Adm nistrative Procedure Act, chapter 34.05 RCW and
must be served upon the conpany by certified mail or certifiable
electronic neans, together with a copy of the adopted exam nation
report. A copy of the adopted exami nation report nust be sent by
certified miil or certifiable electronic neans to each director at the
director's residence address or to a personal e-mail account.

(6)(a) Upon the adoption of the exam nation report under subsection
(4) of this section, the comm ssioner shall continue to hold the
content of the examnation report as private and confidential
information for a period of five days except that the order may be
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di sclosed to the person exam ned. Thereafter, the comm ssioner may
open the report for public inspection so |long as no court of conpetent
jurisdiction has stayed its publication.

(b) Nothing in this title prohibits the conm ssioner from
disclosing the content of an examnation report, prelimnary
exam nation report or results, or any matter relating thereto, to the
i nsurance departnent of any other state or country, or to |aw
enforcement officials of this or any other state or agency of the
federal governnent at any tine, so long as the agency or office
receiving the report or matters relating thereto agrees in witing to
hold it confidential and in a manner consistent with this chapter.

(c) If the conmssioner determnes that regulatory action is
appropriate as a result of any exam nation, he or she may initiate any
proceedi ngs or actions as provided by |aw

(d) Nothing contained in this section requires the comm ssioner to
di scl ose any information or records that would indicate or show the
exi stence or content of any investigation or activity of a crimna
j ustice agency.

Sec. 2. RCW48.37.060 and 2007 c 82 s 8 are each anmended to read
as follows:

(1) When the conmm ssioner determnes that other market conduct
actions identified in RCW 48.37.040(4)(a) have not sufficiently
addressed issues raised concerning conpany activities in Washington
state, the comm ssioner has the discretion to conduct nmarket conduct
exam nations in accordance with the NAIC market conduct uniform
exam nation procedures and the NAI C market regul ati on handbook.

(2)(a) In lieu of an examnation of an insurer licensed in this
state, the comm ssioner shall accept an exam nation report of another
state, unless the comm ssioner determ nes that the other state does not
have |l aws substantially simlar to those of this state, or does not
have a market oversight systemthat is conparable to the market conduct
oversi ght systemset forth in this | aw.

(b) The comm ssioner's determ nation under (a) of this subsection
is discretionary with the conm ssioner and is not subject to appeal.

(c) If the insurer to be examned is part of an insurance hol ding
conpany system the conm ssioner may also seek to simnultaneously
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examne any affiliates of the insurer under common control and
managenent which are licensed to wite the sanme |lines of business in
this state.

(3) Before commencenent of a nmarket conduct exam nation, market
conduct oversi ght personnel shall prepare a work plan consisting of the
fol | ow ng:

(a) The nane and address of the insurer being exam ned,

(b) The nane and contact information of the exam ner-in-charge;

(c) The nane of all market conduct oversight personnel initially
assigned to the market conduct exam nati on;

(d) The justification for the exam nation;

(e) The scope of the exam nation;

(f) The date the exam nation is schedul ed to begin;

(g) Notice of any noni nsurance departnent personnel who will assi st
in the exam nati on;

(h) Atinme estimate for the exam nati on;

(i) A budget for the examnation if the cost of the examnation is
billed to the insurer; and

(j) An identification of factors that will be included in the
billing if the cost of the examnation is billed to the insurer.

(4)(a) Wthin ten days of the receipt of the information contained
in subsection (3) of this section, insurers may request the
comm ssioner's discretionary review of any alleged conflict of
interest, pursuant to RCW 48.37.090(2), of mnarket conduct oversight
per sonnel and noni nsurance departnent personnel assigned to a market
conduct exam nati on. The request for review shall specifically
describe the alleged conflict of interest in the proposed assignnent of
any person to the exam nation.

(b) Wthin five business days of receiving a request for
discretionary review of any alleged conflict of interest in the
proposed assi gnnment of any person to a market conduct exam nation, the
comm ssioner or designee shall notify the insurer of any action
regardi ng the assignnment of personnel to a nmarket conduct exam nation
based on the insurer's allegation of conflict of interest.

(5) Market conduct exam nations shall, to the extent feasible, use
desk exam nations and data requests before an on-site exam nati on.

(6) Market conduct exam nations shall be conducted in accordance
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with the provisions set forth in the NAIC market regulation handbook
and the NAI C market conduct uniform exam nations procedures, subject to
t he precedence of the provisions of chapter 82, Laws of 2007.

(7) The comm ssioner shall use the NAIC standard data request.

(8) Announcenent of the exam nation shall be sent to the insurer
and posted on the NAICs examnation tracking system as soon as
possible but in no case later than sixty days before the estimted

commencenent of t he exam nati on, except wher e t he ((exam
Fexamnati+oen})) examination is conducted in response to extraordinary
ci rcunstances as described in RCW 48.37.050(2)(a). The announcenent

sent to the insurer shall contain the exam nation work plan and a
request for the insurer to name its exam nation coordi nator

(9) If an exam nation is expanded significantly beyond the origina
reasons provided to the insurer in the notice of the exam nation
requi red by subsection (3) of this section, the comm ssioner shal
provide witten notice to the insurer, explaining the expansion and
reasons for the expansion. The comm ssioner shall provide a revised
work plan if the expansion results in significant changes to the itens
presented in the original work plan required by subsection (3) of this
section.

(10) The comm ssioner shall conduct a preexam nation conference
wWith the insurer exam nation coordinator and key personnel to clarify
expectations at least thirty days before commencenent of the
exam nat i on, unless otherwse agreed by the insurer and the
conm ssi oner.

(11) Before the conclusion of the field work for market conduct
exam nation, the exam ner-in-charge shall review exam nation findings
to date with insurer personnel and schedule an exit conference with the
insurer, in accordance with procedures in the NAIC market regul ation
handbook.

(12)(a) No later than sixty days after conpletion of each market
conduct exam nation, the conm ssioner shall make a full witten report
of each market conduct exam nation containing only facts ascertained
fromthe accounts, records, and docunents exam ned and fromthe sworn
testinony of individuals, and such conclusions and reconmendati ons as
may reasonably be warranted from such facts.

(b) The report shall be certified by the comm ssioner or by the
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exam ner-in-charge of the examnation, and shall be filed in the
comm ssioner's office subject to (c) of this subsection.

(c) The comm ssioner shall furnish a copy of the market conduct
exam nation report to the person exam ned not |ess than ten days and,
unless the tinme is extended by the conm ssioner, not nore than thirty
days prior to the filing of the report for public inspection in the

conmi ssioner's office. If the person so requests in witing wthin
such period, the comm ssioner shall hold a hearing to consider
obj ecti ons of such person to the report as proposed, and shall not so
file the report wuntil after such hearing and wuntil after any

nmodi fications in the report deened necessary by the conmm ssioner have
been nmade.

(d) Wthin thirty days of the end of the period described in (c) of
this subsection, unless extended by order of the comm ssioner, the
conmmi ssioner shall consider the report, together with any witten
subm ssions or rebuttals and any relevant portions of the examner's
wor k papers and enter an order:

(i) Adopting the market conduct exam nation report as filed or with
nodi fication or corrections. |f the market conduct exam nation report
reveal s that the conpany is operating in violation of any law, rule, or
order of the comm ssioner, the conm ssioner may order the conpany to
take any action the comm ssioner considers necessary and appropriate to
cure that violation;

(ii) Rejecting the market conduct examnation report wth
directions to the exam ners to reopen the exam nation for purposes of
obtai ning addi ti onal data, documentation, or information, and refiling
under this subsection; or

(ii1) Calling for an investigatory hearing with no I ess than twenty
days' notice to the conpany for purposes of obtaining additional
docunent ati on, data, information, and testinony.

(e) Al orders entered under (d) of this subsection nust be
acconpanied by findings and conclusions resulting from the
conmm ssioner's consideration and review of the market conduct
exam nation report, relevant exam ner work papers, and any witten
subm ssions or rebuttals. The order is considered a fina
adm ni strative decision and nay be appeal ed under the admnistrative
procedure act, chapter 34.05 RCW and nust be served upon the conpany
by certified mail or certifiable electronic neans, together with a copy
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of the adopted exam nation report. A copy of the adopted exam nation
report nust be sent by certified mail or certifiable electronic neans
to each director at the director's residential address or to a personal
e-mai |l account.

(f)(i) Upon the adoption of the market conduct exam nation report
under (d) of this subsection, the comm ssioner shall continue to hold
the content of the exam nation report as private and confidential
information for a period of five days except that the order may be
di sclosed to the person exam ned. Thereafter, the comm ssioner may
open the report for public inspection so |long as no court of conpetent
jurisdiction has stayed its publication.

(ti) If the conm ssioner determnes that regulatory action is
appropriate as a result of any market conduct exam nation, he or she
may initiate any proceedings or actions as provided by | aw.

(rit) Not hing contained in this subsection requires the
comm ssioner to disclose any information or records that would indicate
or show the existence or content of any investigation or activity of a
crimnal justice agency.

(g) The insurer's response shall be included in the comm ssioner's
order adopting the final report as an exhibit to the order. The
insurer is not obligated to submt a response.

(13) The comm ssioner may w thhold from public inspection any
exam nation or investigation report for so long as he or she deens it
advi sabl e.

(14)(a) Market conduct examnations wthin this state of any
insurer domciled or having its hone offices in this state, other than
a title insurer, nmade by the conm ssioner or the conmssioner's
exam ners and enpl oyees shall, except as to fees, m |l eage, and expense
incurred as to witnesses, be at the expense of the state.

(b) Every other exam nation, whatsoever, or any part of the market
conduct exam nation of any person domciled or having its honme offices
inthis state requiring travel and services outside this state, shal
be made by the conmssioner or by examners designated by the
comm ssioner and shall be at the expense of the person exam ned; but a
donmestic insurer shall not be liable for the conpensati on of exam ners
enpl oyed by the comm ssioner for such services outside this state.

(c) Wien nmeking a nmarket conduct exam nation under this chapter,
the conm ssioner may contract, in accordance with applicable state

p. 7 HB 2594. SL
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contracting pr ocedur es, for qualified at t or neys, apprai sers,
i ndependent certified public accountants, contract actuaries, and ot her
simlar individuals who are independently practicing their professions,
even though those persons may fromtinme to time be simlarly enpl oyed
or retained by persons subject to exam nation under this chapter, as
exam ners as the conm ssi oner deens necessary for the efficient conduct
of a particular exam nation. The conpensation and per diem all owances
paid to such contract persons shall be reasonable in the market and
time incurred, shall not exceed one hundred twenty-five percent of the
conpensation and per diem allowances for examners set forth in the
guidelines adopted by the national associ ation of i nsurance
conmmi ssioners, unless the comm ssioner denonstrates that one hundred
twenty-five percent is inadequate under the circunstances of the
exam nation, and subject to the provisions of (a) of this subsection.

(d)(i) The person examned and l|iable shall reinburse the state
upon presentation of an item zed statenment thereof, for the actua
travel expenses of the conmssioner's examners, their reasonable
living expenses all owance, and their per diem conpensation, including
salary and the enployer's cost of enployee benefits, at a reasonable
rate approved by the comm ssioner, incurred on account of the
exam nati on. Per diem salary, and expenses for enployees exam ning
insurers domciled outside the state of Washington shall be established
by the comm ssioner on the basis of the national association of
i nsurance conm ssioner's recommended sal ary and expense schedule for
zone exam ners, or the salary schedul e established by the director of
the Washington departnment of personnel and the expense schedule
established by the office of financial managenent, whichever is higher.
A donestic title insurer shall pay the exam nation expense and costs to
the comm ssioner as item zed and billed by the comm ssioner.

(1i) The conm ssioner or the comm ssioner's exam ners shall not
receive or accept any additional enolunment on account of any
exam nati on

(ii1) Market conduct exam nation fees subject to being rei nbursed
by an insurer shall be itemzed and bills shall be provided to the
insurer on a nonthly basis for review prior to subm ssion for paynent,
or as otherw se provided by state | aw

(e) Nothing contained in this chapter limts the comm ssioner's
authority to termnate or suspend any exam nation in order to pursue

HB 2594. SL p. 8
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other legal or regulatory action under the insurance laws of this
st at e. Findings of fact and conclusions nade pursuant to any
exam nation are prima facie evidence in any |legal or regulatory action.

(f) The comm ssioner shall maintain active managenent and oversi ght
of market conduct exam nation costs, including costs associated with
the comm ssioner's own examners, and with retaining qualified contract
exam ners necessary to perform an exam nati on. Any agreenent with a
contract exam ner shall

(1) Cearly identify the types of functions to be subject to
out sour ci ng;

(1i) Provide specific tinelines for conpletion of the outsourced
revi ew

(ti1) Require disclosure to the insurer of contract exam ners'
recommendat i ons;

(tv) Establish and wuse a dispute resolution or arbitration
mechanism to resolve conflicts with insurers regarding exam nation
fees; and

(v) Require disclosure of the ternms of the contracts with the
outside consultants that will be used, specifically the fees and/or
hourly rates that can be charged.

(g) The comm ssioner, or the conm ssioner's designee, shall review
and affirmatively endorse detailed billings fromthe qualified contract
exam ner before the detailed billings are sent to the insurer.

Passed by the House January 28, 2008.

Passed by the Senate March 7, 2008.

Approved by the Governor March 20, 2008.

Filed in Ofice of Secretary of State March 21, 2008.
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