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ENGROSSED SECOND SUBSTI TUTE HOUSE BI LL 2712

AS AMVENDED BY THE SENATE

Passed Legislature - 2008 Regul ar Session

State of WAshi ngt on 60t h Legi sl ature 2008 Regul ar Sessi on
By House Appropriations (originally sponsored by Representatives
Hur st, Ross, Dickerson, Newhouse, Conway, Morrell, Roach, Kelley, and
O nsby)

READ FI RST TI ME 02/ 12/ 08.

AN ACT Relating to crimnal street gangs; anendi ng RCW 42. 56. 240,
9. 94A. 533, 9.94A 535, 9.94A 545, and 10.22.010; reenacting and anendi ng
RCW 9. 94A. 715 and 9. 94A.030; adding a new section to chapter 43.20A
RCW addi ng new sections to chapter 36.28A RCW adding a new section to
chapter 43.43 RCW adding a new section to chapter 9.94A RCW adding a
new section to chapter 9A. 48 RCW adding a new section to chapter 4.24
RCW adding a new section to chapter 28A 300 RCW addi ng new sections
to chapter 43.31 RCW adding a new section to chapter 72.09 RCW addi ng
a new chapter to Title 9 RCW creating new sections; and prescribing
penal ties.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

PART |
NEAR- TERM RELI EF FOR 2008

Washi ngton Association O Sheriffs And Police
Chiefs Grant Program To Comrunities

NEW SECTION. Sec. 101. A new section is added to chapter 36.28A
RCWto read as foll ows:

p. 1 E2SHB 2712. SL
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(1) Wen funded, the Washi ngton associ ation of sheriffs and police
chiefs shall establish a grant programto assist |ocal |aw enforcenent
agencies in the support of special enforcenment enphasis targeting gang
crime. Gant applications shall be reviewed and awarded through peer
review panels. G ant applicants are encouraged to utilize
mul tijurisdictional efforts.

(2) Each grant applicant shall:

(a) Show a significant gang problem in the jurisdiction or
jurisdictions receiving the grant;

(b) Verify that grant awards are sufficient to cover increased
i nvestigation, prosecution, and jail costs;

(c) Design an enforcenent programthat best suits the specific gang
problemin the jurisdiction or jurisdictions receiving the grant;

(d) Denobnstrate community coordination focusing on prevention,
i ntervention, and suppression; and

(e) Collect data on performance pursuant to section 103 of this
act .

(3) The cost of admnistering the grants shall not exceed sixty
t housand dol lars, or four percent of appropriated funding, whichever is
greater.

Graffiti/ Taggi ng Abatenent G ant

NEW SECTION.  Sec. 102. A new section is added to chapter 36.28A
RCWto read as foll ows:

(1) When funded, the Washi ngton association of sheriffs and police
chiefs shall establish a grant programto assist |ocal |aw enforcenent
agencies in the support of graffiti and tagging abatenent prograns
| ocated in |ocal communities. Grant applicants are encouraged to
utilize multijurisdictional efforts.

(2) Each graffiti or tagging abatenent grant applicant shall:

(a) Denonstrate that a significant gang problem exists in the
jurisdiction or jurisdictions receiving the grant;

(b) Show how the funds will be used to dispose or elimnate any
current or ongoing tagging or graffiti within a specified tinme period;
(c) Specify how the funds will be used to reduce gang-rel ated

graffiti or tagging wwthin its comunity;

E2SHB 2712. SL p. 2
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(d) Show how the local <citizens and business owners of the
community will benefit fromthe proposed graffiti or taggi ng abatenent
process being presented in the grant application; and

(e) Collect data on performance pursuant to section 103 of this
act .

(3) The cost of admnistering the grants shall not exceed
twenty-five thousand dollars, or four percent of funding, whichever is
greater.

NEW SECTION. Sec. 103. A new section is added to chapter 36.28A
RCWto read as foll ows:

For the grant progranms created in sections 101 and 102 of this act
and within the funds provided for these prograns, the Washington
associ ation of sheriffs and police chiefs shall, upon consultation wth
the Washi ngton state institute for public policy, identify perfornmance
measures, periodic reporting requirenents, data needs, and a franework
for evaluating the effectiveness of grant progranms in graffiti and
t aggi ng abat enent and reduci ng gang cri ne.

PART 11
STATEW DE GANG | NFORVATI ON DATABASE

NEW SECTION. Sec. 201. A new section is added to chapter 43.43
RCWto read as foll ows:

The Washi ngton associ ation of sheriffs and police chiefs shall work
with the Wshington state patrol to coordinate, designate, and
recommend the use of a statew de dat abase accessi bl e by | aw enforcenent
agencies that utilizes existing resources, networks, or structures for
assessi ng and addressing the problens associated with crimnal street
gangs.

(1) The gang database shall conmply with federal regulations for
state law enforcenent databases shared with other |aw enforcenent
agenci es, including auditing and access to data.

(2) The Washington state patrol, in consultation wth the
Washi ngton state association of sheriffs and police chiefs, shall adopt
uniform state criteria for entering gangs, gang nenbers, and gang
associates into the database. Data on individuals may be entered only

p. 3 E2SHB 2712. SL
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based on reasonabl e suspicion of crimnal activity or actual crimna
activity and nust be supported by docunentation, where docunentation is
avai |l abl e.

(3) Information in the database shall be available to all I ocal
state, and federal general authority |aw enforcenment agencies, the
Washi ngton departnent of corrections, and the juvenile rehabilitation
adm nistration of the Wshington department of social and health
services solely for gang enforcenment and for tracking gangs, gang

menbers, and gang incidents. Information in the database shall not be
avai l abl e for public use.

(4) The database shall provide an internet-based nultiagency,
mul tilocation, information-sharing application that operates in a
net wor k fashi on.

(5 The database shall be wused solely as a |aw enforcenent
intelligence tool and shall not be used as evidence in any crimnal
civil, or admnistrative proceeding. Law enforcenment may use the

information within the database to obtain information external to the
dat abase to fornulate the probable cause necessary to nmake a stop or
arrest. The nere existence of information relating to an individua
within the database does not by itself justify a stop or arrest.

(6) Access to the database shall be determned by the chief

executive officer of each participating agency. | nformati on about
specific individuals in the database shall be automatically expunged
if: (a) No new or wupdated information has been entered into the

dat abase within the previous five years; (b) there are no pending
crimnal charges against such person in any court in this state or
another state or in any federal court; (c) the person has not been
convicted of a newcrine in this state, another state, or federal court
within the last five years; and (d) it has been five years since the
person conpleted his or her termof total confinenent.

(7) Each law enforcenent and crimnal justice agency using the
dat abase is required to:

(a) ldentify a system admnistrator that is responsible for
annual ly auditing the use of the systemwithin his or her respective
agency to ensure agency conpliance with policies established for the
use of the database;

(b) Ensure that all users of the database receive training on the
use of the database before granting the users access to the database;

E2SHB 2712. SL p. 4
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(c) Ensure that any information entered into the database rel ates
to a crimnal street gang associate or gang nenber who is twelve years
ol d or ol der;

(d) Annually produce a gang threat assessnment report including
avai |l abl e data sources such as uniformcrinme reports, record nmanagenent
systens, and entries into the statew de gang database. Local public
schools shall also be encouraged to provide data to the |ocal gang
t hreat assessnent report.

(8) The database and all contents in the database are confidenti al
and exenpt from public disclosure under chapter 42.56 RCW

(9) Any public enployee or public agency as defined in RCW
4.24.470, or units of local governnent and its enpl oyees, as provided
in RCW 36.28A 010, and the Wshington association of sheriffs and
police chiefs and its enployees are inmmune fromcivil liability for
damages arising fromincidents involving a person who has been i ncl uded
in the database, unless it is shown that an enpl oyee acted with gross
negl i gence or bad faith.

Sec. 202. RCW42.56.240 and 2005 ¢ 274 s 404 are each anended to
read as foll ows:

The followng investigative, law enforcenent, and crine victim
information is exenpt from public inspection and copying under this
chapter:

(1) Specific intelligence information and specific investigative
records conpiled by investigative, |law enforcenent, and penol ogy
agencies, and state agencies vested wth the responsibility to
di sci pline nenbers of any profession, the nondisclosure of which is
essential to effective |law enforcenent or for the protection of any
person's right to privacy;

(2) Information revealing the identity of persons who are w t nesses
to or victinms of crime or who file conplaints with investigative, |aw

enforcenent, or penology agencies, other than the commssion, if
di scl osure would endanger any person's life, physical safety, or
property. |If at the tine a conplaint is filed the conplainant, victim

or witness indicates a desire for disclosure or nondisclosure, such
desire shall govern. However, all conplaints filed with the conm ssion
about any elected official or candidate for public office nust be nade
in witing and signed by the conpl ai nant under oath;

p. 5 E2SHB 2712. SL
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(3) Any records of investigative reports prepared by any state,
county, municipal, or other |aw enforcenent agency pertaining to sex
of fenses contained in chapter 9A 44 RCWor sexually violent offenses as
defined in RCW71. 09. 020, which have been transferred to the Washi ngton
association of sheriffs and police chiefs for permanent electronic
retention and retrieval pursuant to RCW40.14.070(2)(b);

(4) License applications under RCW 9.41.070; copies of license
applications or information on the applications may be released to | aw
enforcenent or corrections agencies; ((and))

(5) Information revealing the identity of child victinms of sexua
assault who are under age eighteen. ldentifying information neans the
child victims nanme, address, |ocation, photograph, and in cases in
which the child victimis a relative or stepchild of the alleged
perpetrator, identification of the relationship between the child and
the all eged perpetrator; and

(6) The statew de gang dat abase referenced in section 201 of this
act .

PART 111
ADDI Tl ONAL MEASURES TO COVBAT GANG RELATED CRI ME

Increase I n Sentences For Adults Who Recruit Juvenil es

Sec. 301. RCW 9.94A.533 and 2007 c 368 s 9 are each anended to
read as foll ows:

(1) The provisions of this section apply to the standard sentence
ranges determ ned by RCW 9. 94A 510 or 9. 94A. 517.

(2) For persons convicted of the anticipatory offenses of crimnal
attenpt, solicitation, or conspiracy under chapter 9A 28 RCW the
standard sentence range is determ ned by |ocating the sentencing grid
sentence range defined by the appropriate offender score and the
seriousness | evel of the conpleted crinme, and nultiplying the range by
seventy-five percent.

(3) The follow ng additional tines shall be added to the standard
sentence range for felony crines commtted after July 23, 1995, if the
of fender or an acconplice was arnmed with a firearm as defined in RCW
9.41. 010 and the offender is being sentenced for one of the crines
listed in this subsection as eligible for any firearm enhancenents

E2SHB 2712. SL p. 6
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based on the classification of the conpleted felony crine. If the
offender is being sentenced for nore than one offense, the firearm
enhancenent or enhancenments nust be added to the total period of

confinenent for all offenses, regardl ess of which underlying offense is
subject to a firearmenhancenent. |If the offender or an acconplice was

armed with a firearm as defined in RCW 9.41.010 and the offender is

bei ng sentenced for an anticipatory of fense under chapter 9A 28 RCWto
commt one of the crines listed in this subsection as eligible for any
firearmenhancenents, the follow ng additional tinmes shall be added to
the standard sentence range determ ned under subsection (2) of this

section based on the felony crinme of conviction as classified under RCW
9A. 28. 020:

(a) Five years for any felony defined under any law as a class A
felony or with a statutory maxi num sentence of at |east twenty years,
or both, and not covered under (f) of this subsection;

(b) Three years for any felony defined under any |law as a class B
felony or with a statutory maxi num sentence of ten years, or both, and
not covered under (f) of this subsection;

(c) Eighteen nonths for any felony defined under any |aw as a cl ass
C felony or with a statutory maxi num sentence of five years, or both,
and not covered under (f) of this subsection;

(d) If the offender is being sentenced for any firearm enhancenents
under (a), (b), and/or (c) of this subsection and the offender has
previ ously been sentenced for any deadly weapon enhancenents after July
23, 1995, under (a), (b), and/or (c) of this subsection or subsection
(4)(a), (b), and/or (c) of this section, or both, all firearm
enhancenments under this subsection shall be twice the anount of the
enhancenent |i sted;

(e) Notwithstanding any other provision of law, all firearm
enhancenents under this section are mandatory, shall be served in total
confinement, and shall run consecutively to all other sentencing

provi sions, including other firearmor deadly weapon enhancenents, for
all offenses sentenced under this chapter. However, whether or not a
mandatory mninmum term has expired, an offender serving a sentence
under this subsection may be granted an extraordinary nedical placenent
when aut horized under RCW 9. 94A. 728(4);

(f) The firearm enhancenents in this section shall apply to al
felony crinmes except the follow ng: Possession of a machine gun,

p. 7 E2SHB 2712. SL
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possessing a stolen firearm drive-by shooting, theft of a firearm
unl awf ul possession of a firearmin the first and second degree, and
use of a machine gun in a felony;

(g) If the standard sentence range under this section exceeds the
statutory maxi mum sentence for the offense, the statutory maxi num
sentence shall be the presunptive sentence unless the offender is a
persistent offender. If the addition of a firearm enhancenent
i ncreases the sentence so that it would exceed the statutory maxi num
for the offense, the portion of the sentence representing the
enhancenent may not be reduced.

(4) The followi ng additional tinmes shall be added to the standard
sentence range for felony crines commtted after July 23, 1995, if the
of fender or an acconplice was arned with a deadly weapon other than a
firearmas defined in RCW9.41. 010 and the offender is being sentenced
for one of the crines listed in this subsection as eligible for any
deadl y weapon enhancenents based on the classification of the conpl eted
felony crine. If the offender is being sentenced for nore than one
of fense, the deadly weapon enhancenent or enhancenents nust be added to
the total period of confinenment for all offenses, regardl ess of which
underlying offense is subject to a deadly weapon enhancenent. If the
of fender or an acconplice was arned with a deadly weapon other than a
firearmas defined in RCW9.41. 010 and the offender is being sentenced
for an anticipatory offense under chapter 9A.28 RCWto commt one of
the crimes listed in this subsection as eligible for any deadly weapon
enhancenments, the following additional times shall be added to the
standard sentence range determ ned under subsection (2) of this section
based on the felony crime of conviction as classified under RCW
9A. 28. 020:

(a) Two years for any felony defined under any law as a class A
felony or with a statutory maxi num sentence of at |east twenty years,
or both, and not covered under (f) of this subsection;

(b) One year for any felony defined under any law as a class B
felony or with a statutory maxi num sentence of ten years, or both, and
not covered under (f) of this subsection;

(c) Six nmonths for any felony defined under any law as a class C
felony or with a statutory maxi num sentence of five years, or both, and
not covered under (f) of this subsection;

E2SHB 2712. SL p. 8
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(d) If the offender is being sentenced under (a), (b), and/or (c)
of this subsection for any deadly weapon enhancenents and t he of fender
has previously been sentenced for any deadly weapon enhancenents after
July 23, 1995, wunder (a), (b), and/or (c) of this subsection or
subsection (3)(a), (b), and/or (c) of this section, or both, all deadly
weapon enhancenents under this subsection shall be tw ce the anmount of
t he enhancenent |i sted,;

(e) Notw thstanding any other provision of law, all deadly weapon
enhancenents under this section are mandatory, shall be served in total
confinement, and shall run consecutively to all other sentencing
provi sions, including other firearmor deadly weapon enhancenents, for
all offenses sentenced under this chapter. However, whether or not a
mandatory mninmum term has expired, an offender serving a sentence
under this subsection may be granted an extraordinary nedical placenent
when aut hori zed under RCW 9. 94A. 728(4);

(f) The deadly weapon enhancenents in this section shall apply to
all felony crines except the follow ng: Possession of a nmachi ne gun
possessing a stolen firearm drive-by shooting, theft of a firearm
unl awf ul possession of a firearmin the first and second degree, and
use of a machine gun in a felony;

(g) If the standard sentence range under this section exceeds the
statutory maxi mum sentence for the offense, the statutory maxi num
sentence shall be the presunptive sentence unless the offender is a
persi stent offender. If the addition of a deadly weapon enhancenent
i ncreases the sentence so that it would exceed the statutory maximm
for the offense, the portion of the sentence representing the
enhancenent may not be reduced.

(5) The follow ng additional tines shall be added to the standard
sentence range if the offender or an acconplice coommtted the offense
while in a county jail or state correctional facility and the offender
is being sentenced for one of the crinmes listed in this subsection. |If
the offender or an acconplice commtted one of the crines listed in
this subsection while in a county jail or state correctional facility,
and the offender is being sentenced for an anticipatory of fense under
chapter 9A.28 RCW to commt one of the crines listed in this
subsection, the followng additional tinmes shall be added to the
standard sentence range determ ned under subsection (2) of this
section:

p. 9 E2SHB 2712. SL
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(a) Eighteen nonths for offenses commtted under RCW 69. 50. 401(2)
(a) or (b) or 69.50.410;

(b) Fifteen nonths for offenses commtted under RCW 69.50.401(2)
(c), (d), or (e);

(c) Twelve nonths for offenses commtted under RCW 69.50.4013.

For the purposes of this subsection, all of the real property of a
state correctional facility or county jail shall be deened to be part
of that facility or county jail.

(6) An additional twenty-four nonths shall be added to the standard
sentence range for any ranked offense involving a violation of chapter
69.50 RCW if the offense was also a violation of RCW 69.50.435 or
9. 94A. 605. Al'l  enhancenents under this subsection shall run
consecutively to all other sentencing provisions, for all offenses
sentenced under this chapter.

(7) An additional two years shall be added to the standard sentence
range for vehicular homcide commtted while under the influence of
intoxicating liquor or any drug as defined by RCW 46.61.502 for each
prior offense as defined in RCW46.61. 5055.

(8)(a) The followng additional tinmes shall be added to the
standard sentence range for felony crinmes commtted on or after July 1,
2006, if the offense was commtted with sexual notivation, as that term
is defined in RCW 9. 94A 030. If the offender is being sentenced for
nore than one offense, the sexual notivation enhancenent nust be added
to the total period of total confinenent for all offenses, regardless
of which wunderlying offense is subject to a sexual notivation
enhancenent . If the offender commtted the offense wth sexual
notivation and the offender is being sentenced for an anticipatory
of fense under chapter 9A. 28 RCW the follow ng additional tines shal
be added to the standard sentence range determ ned under subsection (2)
of this section based on the felony crime of conviction as classified
under RCW 9A. 28. 020:

(1) Two years for any felony defined under the law as a class A
felony or with a statutory maxi num sentence of at |east twenty years,
or bot h;

(1i) E ghteen nonths for any felony defined under any law as a
class B felony or with a statutory maxi num sentence of ten years, or
bot h;

E2SHB 2712. SL p. 10
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(1i1) One year for any felony defined under any law as a class C
felony or with a statutory maxi num sentence of five years, or both;

(iv) If the offender is being sentenced for any sexual notivation
enhancenents under (i), (ii), and/or (iii) of this subsection and the
of fender has previously been sentenced for any sexual notivation
enhancenents on or after July 1, 2006, under (i), (ii), and/or (iii) of

this subsection, al | sexual moti vati on enhancenents under this
subsection shall be twice the amount of the enhancenent |i sted;
(b) Notwi thstanding any other provision of law, all sexual

nmoti vati on enhancenents under this subsection are mandatory, shall be
served in total confinenment, and shall run consecutively to all other
sentenci ng provisions, including other sexual notivation enhancenents,
for all offenses sentenced under this chapter. However, whether or not
a mandatory mninmum term has expired, an offender serving a sentence
under this subsection may be granted an extraordinary nedical placenent
when aut hori zed under RCW 9. 94A. 728(4);

(c) The sexual notivation enhancenents in this subsection apply to
all felony crines;

(d) If the standard sentence range under this subsection exceeds
the statutory maxi num sentence for the offense, the statutory maxi mum
sentence shall be the presunptive sentence unless the offender is a
persistent of fender. If the addition of a sexual notivation
enhancenment increases the sentence so that it would exceed the
statutory maxinmum for the offense, the portion of +the sentence
representing the enhancenent may not be reduced;

(e) The portion of the total confinenment sentence which the
of fender nust serve under this subsection shall be cal culated before
any earned early release tine is credited to the offender;

(f) Nothing in this subsection prevents a sentencing court from
i nposi ng a sentence outside the standard sentence range pursuant to RCW
9. 94A. 535.

(9) An additional one-year enhancenment shall be added to the
standard sentence range for the felony crinmes of RCW 9A 44.073,
9A. 44. 076, 9A.44.079, 9A 44.083, 9A 44.086, or 9A 44.089 conmitted on
or after July 22, 2007, if the offender engaged, agreed, or offered to
engage the victimin the sexual conduct in return for a fee. If the
of fender is being sentenced for nore than one offense, the one-year
enhancenment nust be added to the total period of total confinenment for

p. 11 E2SHB 2712. SL
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all offenses, regardless of which underlying offense is subject to the
enhancenent . If the offender is being sentenced for an anticipatory
of fense for the felony crines of RCWO9A. 44.073, 9A 44.076, 9A. 44.079,
9A. 44.083, 9A 44.086, or 9A 44.089, and the offender attenpted,
solicited another, or conspired to engage, agree, or offer to engage
the victimin ((pHhe})) the sexual conduct in return for a fee, an
addi tional one-year enhancenent shall be added to the standard sentence
range determ ned under subsection (2) of this section. For purposes of
this subsection, "sexual conduct"” neans sexual intercourse or sexua
contact, both as defined in chapter 9A 44 RCW

(10)(a) For a person age eighteen or older convicted of any
crimnal street gang-related felony offense for which the person
conpensated, threatened, or solicited a mnor in order to involve the
mnor in the comm ssion of the felony offense, the standard sentence
range is determned by locating the sentencing grid sentence range
defined by the appropriate offender score and the seriousness |evel of
the conpleted crine, and nultiplying the range by one hundred twenty-
five percent. If the standard sentence range under this subsection
exceeds the statutory maxi nrum sentence for the offense, the statutory
maxi mum sentence is the presunptive sentence unless the offender is a
persi stent offender.

(b) This subsection does not apply to any crimnal street gang-
related felony offense for which involving a mnor in the conm ssion of
the felony offense is an elenent of the offense.

(c) The increased penalty specified in (a) of this subsection is
unavailable in the event that the prosecution gives notice that it wll
seek an exceptional sentence based on an aggravating factor under RCW
9. 94A. 535.

NEW SECTION. Sec. 302. A new section is added to chapter 9.94A
RCWto read as foll ows:

(1) In a prosecution of a crimnal street gang-related felony
of fense, the prosecution may file a special allegation that the fel ony
of fense involved the conpensation, threatening, or solicitation of a
mnor in order to involve that mnor in the conm ssion of the felony
of fense, as descri bed under RCW 9. 94A. 533(10) (a).

(2) The state has the burden of proving a special allegation nade
under this section beyond a reasonabl e doubt. If a jury is had, the
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jury shall, if it finds the defendant gquilty, also find a specia
verdict as to whether the crimnal street gang-rel ated fel ony of fense
i nvol ved the conpensation, threatening, or solicitation of a mnor in
order to involve that mnor in the comm ssion of the felony offense.
If no jury is had, the court shall make a finding of fact as to whether
the crimnal street gang-related felony offense involved the
conpensation, threatening, or solicitation of a mnor in order to
i nvol ve that mnor in the conm ssion of the felony offense.

Expansi on O The List O Aggravating Factors

Sec. 303. RCW 9.94A.535 and 2007 ¢ 377 s 10 are each amended to
read as foll ows:

The court may inpose a sentence outside the standard sentence range
for an offense if it finds, considering the purpose of this chapter,
that there are substantial and conpelling reasons justifying an
exceptional sentence. Facts supporting aggravated sentences, other
than the fact of a prior conviction, shall be determ ned pursuant to
t he provisions of RCW 9. 94A. 537.

Whenever a sentence outside the standard sentence range is inposed,
the court shall set forth the reasons for its decision in witten
findings of fact and conclusions of |aw A sentence outside the
standard sentence range shall be a determ nate sentence.

If the sentencing court finds that an exceptional sentence outside
the standard sentence range shoul d be inposed, the sentence is subject
to review only as provided for in RCW9. 94A. 585(4).

A departure from the standards in RCW 9.94A. 589 (1) and (2)
governing whether sentences are to be served consecutively or
concurrently is an exceptional sentence subject to the limtations in
this section, and may be appeal ed by the offender or the state as set
forth in RCW 9. 94A. 585 (2) through (6).

(1) Mtigating Grcunstances - Court to Consider

The court may inpose an exceptional sentence below the standard
range if it finds that mtigating circunstances are established by a

preponderance of the evidence. The following are illustrative only and
are not intended to be exclusive reasons for exceptional sentences.
(a) To a significant degree, the victimwas an initiator, wlling

participant, aggressor, or provoker of the incident.

p. 13 E2SHB 2712. SL
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(b) Before detection, the defendant conpensated, or nmade a good
faith effort to conpensate, the victimof the crimnal conduct for any
damage or injury sustained.

(c) The defendant committed the crine under duress, coercion,
threat, or conpulsion insufficient to constitute a conplete defense but
which significantly affected his or her conduct.

(d) The defendant, with no apparent predisposition to do so, was
i nduced by others to participate in the crine.

(e) The defendant's capacity to appreciate the wongful ness of his
or her conduct, or to conformhis or her conduct to the requirenents of
the law, was significantly inpaired. Voluntary use of drugs or al coho
i s excluded.

(f) The offense was principally acconplished by another person and
t he defendant manifested extreme caution or sincere concern for the
safety or well-being of the victim

(g) The operation of the nmultiple offense policy of RCW9.94A. 589
results in a presunptive sentence that is clearly excessive in |ight of
t he purpose of this chapter, as expressed in RCW9.94A 010.

(h) The defendant or the defendant's children suffered a continuing
pattern of physical or sexual abuse by the victim of the offense and
the offense is a response to that abuse.

(2) Aggravating Crcunstances - Considered and | nposed by the Court

The trial court nmay inpose an aggravated exceptional sentence
wi thout a finding of fact by a jury under the follow ng circunstances:

(a) The defendant and the state both stipulate that justice is best
served by the inposition of an exceptional sentence outside the
standard range, and the court finds the exceptional sentence to be
consistent with and in furtherance of the interests of justice and the
pur poses of the sentencing reform act.

(b) The defendant's prior unscored m sdeneanor or prior unscored
foreign crimnal history results in a presunptive sentence that is
clearly too lenient in light of the purpose of this chapter, as
expressed in RCW 9. 94A. 010.

(c) The defendant has commtted nultiple current offenses and the
defendant's high offender score results in sone of the current offenses
goi ng unpuni shed.

(d) The failure to consider the defendant's prior crimnal history

E2SHB 2712. SL p. 14
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which was omtted fromthe offender score cal cul ati on pursuant to RCW
9.94A. 525 results in a presunptive sentence that is clearly too
| eni ent.

(3) Aggravating Circunstances - Considered by a Jury -Inposed by
t he Court

Except for circunstances listed in subsection (2) of this section,
the follow ng circunstances are an exclusive list of factors that can
support a sentence above the standard range. Such facts should be
determ ned by procedures specified in RCW 9. 94A. 537.

(a) The defendant's conduct during the comm ssion of the current
of fense mani fested deli berate cruelty to the victim

(b) The defendant knew or shoul d have known that the victimof the
current offense was particularly vul nerable or incapable of resistance.

(c) The current offense was a violent offense, and the defendant
knew that the victimof the current offense was pregnant.

(d) The current offense was a maj or econom c offense or series of
of fenses, so identified by a consideration of any of the follow ng
factors:

(1) The current offense involved multiple victinms or nultiple
incidents per victim

(i1) The current offense involved attenpted or actual nonetary | oss
substantially greater than typical for the offense;

(ii1) The current offense involved a high degree of sophistication
or planning or occurred over a lengthy period of tinme; or

(iv) The defendant used his or her position of trust, confidence,
or fiduciary responsibility to facilitate the conm ssion of the current
of f ense.

(e) The current offense was a mmjor violation of the Uniform
Controll ed Substances Act, chapter 69.50 RCW (VUCSA), related to
trafficking in controll ed substances, which was nore onerous than the
typical offense of its statutory definition: The presence of ANY of
the following nay identify a current offense as a naj or VUCSA:

(1) The «current offense involved at |east three separate
transactions in which controll ed substances were sold, transferred, or
possessed with intent to do so;

(1i) The current offense involved an attenpted or actual sale or
transfer of controlled substances in quantities substantially |arger
than for personal use;

p. 15 E2SHB 2712. SL
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(ti1) The current offense involved the manufacture of controlled
subst ances for use by other parties;

(iv) The circunmstances of the current offense reveal the offender
to have occupied a high position in the drug distribution hierarchy;

(v) The current offense involved a high degree of sophistication or
pl anni ng, occurred over a |lengthy period of tinme, or involved a broad
geogr aphi ¢ area of di sbursenent; or

(vi) The offender used his or her position or status to facilitate
the comm ssion of the current offense, including positions of trust,
confidence or fiduciary responsibility (e.g., pharnmacist, physician, or
ot her nedi cal professional).

(f) The current offense included a finding of sexual notivation
pursuant to RCW 9. 94A. 835.

(g) The offense was part of an ongoing pattern of sexual abuse of
the sanme victi munder the age of eighteen years manifested by nultiple
i nci dents over a prolonged period of tine.

(h) The current offense involved donestic violence, as defined in
RCW 10. 99. 020, and one or nore of the follow ng was present:

(i) The offense was part of an ongoing pattern of psychol ogi cal
physical, or sexual abuse of the victim manifested by nultiple
i nci dents over a prolonged period of tineg;

(1i) The offense occurred within sight or sound of the victims or
the offender's mnor children under the age of eighteen years; or

(iii) The offender's conduct during the comm ssion of the current
of fense mani fested deliberate cruelty or intimdation of the victim

(1) The offense resulted in the pregnancy of a child victim of
rape.

(j) The defendant knew that the victimof the current offense was
a youth who was not residing with a | egal custodi an and the defendant
established or pronoted the relationship for the primary purpose of
victim zation.

(k) The offense was conmtted with the intent to obstruct or inpair
human or animal health care or agricultural or forestry research or
commer ci al producti on.

(I') The current offense is trafficking in the first degree or
trafficking in the second degree and any victimwas a mnor at the tine
of the offense.

E2SHB 2712. SL p. 16
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(m The offense involved a high degree of sophistication or
pl anni ng.

(n) The defendant used his or her position of trust, confidence, or
fiduciary responsibility to facilitate the comm ssion of the current
of f ense.

(0) The defendant commtted a current sex offense, has a history of
sex offenses, and is not anenable to treatnent.

(p) The offense involved an invasion of the victim s privacy.

(q) The defendant denonstrated or displayed an egregious |ack of
renorse

(r) The offense involved a destructive and foreseeable inpact on
persons other than the victim

(s) The defendant commtted the offense to obtain or nmaintain his
or her nmenbership or to advance his or her position in the hierarchy of
an organi zati on, association, or identifiable group.

(t) The defendant commtted the current offense shortly after being
rel eased fromincarceration

(u) The current offense is a burglary and the victim of the
burglary was present in the building or residence when the crine was
comm tted.

(v) The offense was conmtted against a | aw enforcenent officer who
was performng his or her official duties at the tinme of the offense,
the offender knew that the victimwas a | aw enforcenent officer, and
the victims status as a |l aw enforcenent officer is not an el ement of
t he of fense.

(w) The defendant conmtted the offense against a victim who was
acting as a good sanaritan.

(x) The defendant commtted the offense against a public official
or officer of the court in retaliation of the public official's
performance of his or her duty to the crimnal justice system

(y) The victims injuries substantially exceed the |evel of bodily
harm necessary to satisfy the elenents of the offense. This aggravator
i's not an exception to RCW 9. 94A 530(2).

(z)(1)(A) The current offense is theft in the first degree, theft
in the second degree, possession of stolen property in the first
degree, or possession of stolen property in the second degree; (B) the
stolen property involved is netal property; and (C) the property danage

p. 17 E2SHB 2712. SL
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to the victimcaused in the course of the theft of netal property is
nore than three tinmes the value of the stolen netal property, or the
theft of the netal property creates a public hazard.

(i1) For purposes of this subsection, "metal property" neans
comrercial nmetal property or nonferrous netal property, as defined in
RCW 19. 290. 010.

(aa) The defendant commtted the offense with the intent to
directly or indirectly cause any benefit, aggrandizenent, gain, profit,
or other advantage to or for a crimnal street gang as defined in RCW
9.94A.030, its reputation, influence, or nenbership.

Requi ring Community Custody For Unlawful Possession O A Firearm

Sec. 304. RCW 9.94A.545 and 2006 c 128 s 4 are each anended to
read as foll ows:

(1) Except as provided in RCW 9.94A. 650 and in subsection (2) of
this section, on all sentences of confinenent for one year or less, in
whi ch the offender is convicted of a sex offense, a violent offense, a
crime against a person under RCW 9.94A 411, or felony violation of
chapter 69.50 or 69.52 RCWor an attenpt, conspiracy, or solicitation
to commt such a crinme, the court nay inpose up to one year of
communi ty custody, subject to conditions and sanctions as authorized in
RCW 9. 94A. 715 and 9. 94A. 720. An offender shall be on conmunity custody
as of the date of sentencing. However, during the tinme for which the
offender is in total or partial confinenment pursuant to the sentence or
a violation of the sentence, the period of community custody shall
toll.

(2)(a) If the offender is guilty of failure to regi ster under RCW
9A.44.130((3%)1)) (11)(a), the court shall inpose a termof community
cust ody under RCW 9. 94A. 715.

(b) If the offender is a crimnal street gang associate or nenber
and is found quilty of unlawful possession of a firearm under RCW
9.41.040, the court shall inpose a termof community custody under RCW
9. 94A. 715.

(c) In a crimnal case in which there has been a special
allegation, the state shall prove by a preponderance of the evidence
that the accused is a crimnal street gang nenber or associate as
defined in RCW 9.94A.030 and has conmmtted the crine of unlaw ul
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possession of a firearm The court shall nake a finding of fact of
whether or not the accused was a crimnal street gang nenber or
associate at the tinme of the commssion of the crinme, or if a jury
trial is had, the jury shall, if it finds the defendant guilty, also
find a special verdict as to whether or not the accused was a crim nal
street gang nenber or associate during the comm ssion of the crine.

Sec. 305. RCW9.94A. 715 and 2006 ¢ 130 s 2 and 2006 ¢ 128 s 5 are
each reenacted and anmended to read as foll ows:

(1) Wien a court sentences a person to the custody of the
departnent for a sex offense not sentenced under RCW 9.94A 712, a
viol ent offense, any crime agai nst persons under RCW9.94A 411(2), an
offense involving the unlawful possession of a firearm under RCW
9.41.040, where the offender is a crimnal street gang nenber or
associate, or a felony offense under chapter 69.50 or 69.52 RCW
commtted on or after July 1, 2000, or when a court sentences a person
to a term of confinenment of one year or less for a violation of RCW
9A.44.130((39)1)) (11)(a) commtted on or after June 7, 2006, the court
shall in addition to the other ternms of the sentence, sentence the
offender to community custody for the comunity custody range
establi shed under RCW 9. 94A. 850 or up to the period of earned rel ease
awar ded pursuant to RCW 9.94A. 728 (1) and (2), whichever is |onger.
The community custody shall begin: (a) Upon conpletion of the term of
confinement; (b) at such time as the offender is transferred to
community custody in lieu of earned release in accordance with RCW
9.94A.728 (1) and (2); or (c) with regard to offenders sentenced under
RCW 9. 94A. 660, upon failure to conplete or admnistrative term nation
fromthe special drug offender sentencing alternative program Except
as provided in RCW 9.94A. 501, the departnment shall supervise any
sentence of comunity custody inposed under this section.

(2)(a) Unless a condition is waived by the court, the conditions of
community custody shall include those provided for in RCW9. 94A. 700(4) .
The conditions may al so i nclude those provided for in RCW9.94A 700(5).
The court may al so order the offender to participate in rehabilitative
prograns or otherw se performaffirmati ve conduct reasonably related to
the circunstances of the offense, the offender's risk of reoffending,
or the safety of the community, and the departnent shall enforce such
condi tions pursuant to subsection (6) of this section.

p. 19 E2SHB 2712. SL
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(b) As part of any sentence that includes a term of community
cust ody i nposed under this subsection, the court shall also require the
of fender to conply with any conditions inposed by the departnent under
RCW 9. 94A. 720. The departnment shall assess the offender's risk of
reof fense and may establish and nodify additional conditions of the
of fender's comunity custody based upon the risk to comunity safety.
In addition, the departnent may require the offender to participate in
rehabilitative prograns, or otherw se performaffirmative conduct, and
to obey all laws. The departnent may i npose electronic nonitoring as
a condition of community custody for an offender sentenced to a term of
community custody under this section pursuant to a conviction for a sex
of f ense. Wthin the resources nade avail able by the departnment for
this purpose, the departnent shall carry out any electronic nonitoring
i nposed under this section using the nost appropriate technol ogy given
t he individual circunstances of the offender. As used in this section
"electronic nonitoring" means the nonitoring of an offender using an
el ectronic offender tracking system including, but not limted to, a
system using radio frequency or active or passive global positioning
system t echnol ogy.

(c) The departnent may not inpose conditions that are contrary to
those ordered by the court and may not contravene or decrease court
i nposed conditions. The departnent shall notify the offender in
witing of any such conditions or nodifications. In setting,
nodi fying, and enforcing conditions of comunity custody, the
departnment shall be deened to be perform ng a quasi-judicial function.

(3) If an offender violates conditions inposed by the court or the
departnment pursuant to this section during comunity custody, the
departnent may transfer the offender to a nore restrictive confi nenent
status and inpose other available sanctions as provided in RCW
9. 94A. 737 and 9. 94A. 740.

(4) Except for ternms of community custody under RCW 9. 94A 670, the
departnent shall discharge the offender from conmmunity custody on a
date determined by the departnent, which the departnment may nodify,
based on risk and performance of the offender, within the range or at
the end of the period of earned rel ease, whichever is later.

(5 At any tine prior to the conpletion or termnation of a sex
offender's term of community custody, if the court finds that public
safety would be enhanced, the court may inpose and enforce an order
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extending any or all of the conditions inposed pursuant to this section
for a period up to the maxi nrum al |l owabl e sentence for the crine as it
is classified in chapter 9A 20 RCW regardl ess of the expiration of the
of fender's term of comunity custody. If a violation of a condition
extended under this subsection occurs after the expiration of the
of fender's termof community custody, it shall be deened a violation of
t he sentence for the purposes of RCW9.94A 631 and nmay be puni shabl e as
contenpt of court as provided for in RCW 7.21.040. If the court
extends a condition beyond the expiration of the term of community
custody, the departnent is not responsible for supervision of the
of fender's conpliance with the condition.

(6) Wthin the funds available for community custody, the
departnent shall determ ne conditions and duration of conmmunity custody
on the basis of risk to community safety, and shall supervise of fenders
during community custody on the basis of risk to community safety and
conditions inposed by the court. The secretary shall adopt rules to
i npl enent the provisions of this subsection.

(7) By the close of the next business day after receiving notice of
a condition inposed or nodified by the departnment, an offender may
request an adm nistrative review under rul es adopted by the departnent.
The condition shall remain in effect unless the review ng officer finds
that it is not reasonably related to any of the follow ng: (a) The
crinme of conviction; (b) the offender's risk of reoffending; or (c) the
safety of the community.

Maki ng Subsequent Convictions O Mlicious Mschief 3 A Goss
M sdeneanor O f ense

NEW SECTION. Sec. 306. A new section is added to chapter 9A 48
RCWto read as foll ows:

(1) A personis guilty of crimnal street gang tagging and graffiti
if he or she commits malicious mschief in the third degree under RCW
9A. 48.090(1) (b) and he or she:

(a) Has multiple current convictions for malicious mschief in the
third degree of fenses under RCW 9A. 48.090(1)(b); or

(b) Has previously been convicted for a nmalicious mschief in the
third degree of fense under RCW 9A. 48.090(1)(b) or a conparabl e offense
under a nunici pal code provision of any city or town; and
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(c) The current offense or one of the current offenses is a
"crimnal street gang-related offense"” as defined in RCW 9. 94A. 030.

(2) Crimnal street gang tagging and graffiti is a gross
m sdeneanor of f ense.

Cvil Cause O Action For Graffiti And Taggi ng

NEW SECTION. Sec. 307. A new section is added to chapter 4.24 RCW
to read as foll ows:

(1) An adult or emanci pated m nor who conmts crimnal street gang
tagging and graffiti under section 306 of this act by causing physical
damage to the property of another is liable in addition to actual
danmages, for a penalty to the owner in the anount of the value of the
damaged property not to exceed one thousand dollars, plus an additional
penalty of not |ess than one hundred dollars nor nore than two hundred
dol l ars, plus all reasonable attorneys' fees and court costs expended
by the owner.

(2) A conviction for violation of section 306 of this act is not a
condition precedent to mai ntenance of a civil action authorized by this
section.

(3) An owner demandi ng paynent of a penalty under subsection (1) of
this section shall give witten notice to the person or persons from
whom t he penalty is sought.

Sec. 308. RCW 10.22.010 and 1999 c 143 s 45 are each amended to
read as foll ows:

Wen a defendant is prosecuted in a crimnal action for a
m sdeneanor, other than a violation of section 306 of this act, for
which the person injured by the act constituting the offense has a
remedy by a civil action, the offense nmay be conprom sed as provided in
RCW 10. 22. 020, except when it was comm tted:

(1) By or upon an officer while in the execution of the duties of
his office((-)) .

(2) Riotously;

(3) Wth an intent to commt a felony; or

(4) By one famly or househol d nenber against another as defined in
RCW 10.99. 020 and was a crine of donestic violence as defined in RCW
10. 99. 020.
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Crimnal Street Gang Definition

Sec. 309. RCW9.94A. 030 and 2006 c¢ 139 s 5, 2006 c 124 s 1, 2006
c 122 s 7, 2006 ¢ 73 s 5, and 2005 c 436 s 1 are each reenacted and
anmended to read as foll ows:

Unl ess the context clearly requires otherwise, the definitions in
this section apply throughout this chapter.

(1) "Board" neans the indeterm nate sentence review board created
under chapter 9.95 RCW

(2) "Collect,"” or any derivative thereof, "collect and remt," or
"collect and deliver," when used with reference to the departnent
means that the departnent, either directly or through a collection
agreenent authorized by RCW 9.94A. 760, is responsible for nonitoring
and enforcing the offender's sentence wth regard to the |egal
financial obligation, receiving paynent thereof fromthe offender, and,
consistent with current law, delivering daily the entire paynent to the
superior court clerk without depositing it in a departnental account.

(3) "Conm ssion" neans the sentencing guidelines comm ssion.

(4) "Community corrections officer” means an enployee of the
departnment who is responsible for carrying out specific duties in
supervision of sentenced offenders and nonitoring of sentence
condi ti ons.

(5 "Community custody" neans that portion of an offender's
sentence of confinenent in lieu of earned release tine or inposed
pursuant to RCW 9.94A 505(2)(b), 9. 94A.650 through 9.94A. 670,
9. 94A. 690, 9.94A 700 through 9.94A 715, or 9.94A. 545, served in the
comunity subject to controls placed on the offender's novenent and
activities by the departnent. For offenders placed on community
custody for crines commtted on or after July 1, 2000, the departnent
shall assess the offender's risk of reoffense and may establish and
nodi fy conditions of community custody, in addition to those inposed by
the court, based upon the risk to community safety.

(6) "Community custody range" neans the m ni mum and nmaxi mum peri od
of community custody included as part of a sentence under RCW
9.94A. 715, as established by the comm ssion or the |egislature under
RCW 9. 94A. 850, for crines commtted on or after July 1, 2000.

(7) "Community placenment” nmeans that period during which the
offender is subject to the conditions of community custody and/or
postrel ease supervision, which begins either upon conpletion of the
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term of confinenment (postrel ease supervision) or at such tinme as the
offender is transferred to community custody in |ieu of earned rel ease.
Conmuni ty placenent may consist of entirely community custody, entirely
postrel ease supervision, or a conbination of the two.

(8) "Community protection zone" neans the area within eight hundred
eighty feet of the facilities and grounds of a public or private
school

(9) "Community restitution" nmeans conpulsory service, Wwthout
conpensation, performed for the benefit of the community by the
of f ender.

(10) "Comrunity supervision"” nmeans a period of tine during which a
convicted offender is subject to crinme-related prohibitions and ot her
sentence conditions inposed by a court pursuant to this chapter or RCW
16. 52. 200(6) or 46.61.524. Were the court finds that any offender has
a chem cal dependency that has contributed to his or her offense, the
condi ti ons of supervision may, subject to avail able resources, include
treat ment. For purposes of the interstate conpact for out-of-state
supervision of parolees and probationers, RCW 9.95. 270, community
supervision is the functional equivalent of probation and should be
consi dered the sane as probation by other states.

(11) "Confinement"” nmeans total or partial confinenent.

(12) "Conviction" means an adjudication of guilt pursuant to Titles
10 or 13 RCWand includes a verdict of guilty, a finding of guilty, and
acceptance of a plea of guilty.

(13) "Crinme-related prohibition® nmeans an order of a court
prohi biting conduct that directly relates to the circunstances of the
crime for which the offender has been convicted, and shall not be
construed to nean orders directing an offender affirmatively to
participate in rehabilitative prograns or to otherwise perform
affirmative conduct. However, affirmative acts necessary to nonitor
conpliance with the order of a court may be required by the departnent.

(14) "Crimnal history" neans the list of a defendant's prior
convictions and juvenile adjudications, whether in this state, in
federal court, or elsewhere.

(a) The history shall include, where known, for each conviction (i)
whet her the defendant has been placed on probation and the | ength and
terns thereof; and (ii) whether the defendant has been incarcerated and
the I ength of incarceration.
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(b) A conviction nmay be renpved froma defendant's crimnal history
only if it is vacated pursuant to RCW9.96. 060, 9.94A 640, 9.95.240, or
a simlar out-of-state statute, or if the conviction has been vacated
pursuant to a governor's pardon.

(c) The determ nation of a defendant's crimnal history is distinct
fromthe determ nation of an offender score. A prior conviction that
was not included in an offender score cal cul ated pursuant to a forner
version of the sentencing reform act remains part of the defendant's
crimnal history.

(15) "Crimnal street gang" neans any o0ngoing organi zation,
association, or group of three or nore persons, whether formal or
informal, having a common nane or conmmon identifying sign or synbol,
having as one of its primary activities the conmm ssion of crimhna
acts, and whose nenbers or associates individually or collectively
engage in or have engaged in a pattern of crimnal street gang
activity. This definition does not apply to enployees engaged in
concerted activities for their nutual aid and protection, or to the
activities of labor and bona fide nonprofit organizations or their
nenbers or agents.

(16) "Crimnal street gang associate or nenber" neans any person
who actively participates in any crimnal street gang and who
intentionally pronotes, furthers, or assists in any crimnal act by the
crimnal street gang.

(17) "Crimnal street gang-related offense” neans any felony or
m sdeneanor offense, whether in this state or elsewhere, that is
committed for the benefit of, at the direction of, or in association

with any crimnal street gang, or is conmtted with the intent to
pronote, further, or assist in any crimnal conduct by the gang, or is
committed for one or nore of the follow ng reasons:

(a) To gain adm ssion, prestige, or pronption within the gang;

(b) To increase or maintain the gang's size, nenbership, prestige,
dom nance, or control in any geographical area;

(c) To exact revenge or retribution for the gang or any nenber of
t he gang;

(d) To obstruct justice, or intimdate or elimnate any wtness
agai nst the gang or any nenber of the gang:

(e) To directly or indirectly cause any benefit, aggrandi zenent,
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gain, profit, or other advantage for the gang, its reputation,
i nfluence, or nenbership; or

(f) To provide the gang with any advantage in, or any control or
dom nance over any crimnal market sector, including, but not limted
to, manufacturing, delivering, or selling any controlled substance
(chapter 69.50 RCW: arson (chapter 9A.48 RCW; trafficking in stolen
property (chapter 9A.82 RCW: pronoting prostitution (chapter 9A. 88
RCW: hunman trafficking (RCW 9A 40.100); or pronoting pornography
(chapter 9.68 RCW.

(18) "Day fine" neans a fine inposed by the sentencing court that
equal s the difference between the offender's net daily incone and the
reasonabl e obligations that the offender has for the support of the
of fender and any dependents.

((28y)) (19) "Day reporting” mneans a program of enhanced
supervi sion designed to nonitor the offender's daily activities and
conpliance with sentence conditions, and in which the offender is
required to report daily to a specific location designated by the
departnment or the sentencing court.

((6+H)) (20) "Departnment” means the departnent of corrections.

((28y)) (21) "Determ nate sentence" neans a sentence that states
with exactitude the nunber of actual years, nonths, or days of tota
confinement, of partial confinenent, of conmmunity supervision, the
nunber of actual hours or days of comunity restitution work, or
dollars or terms of a legal financial obligation. The fact that an
of fender through earned release can reduce the actual period of
confinement shall not affect the classification of the sentence as a
determ nate sentence.

((29y)) (22) "D sposabl e earnings" neans that part of the earnings
of an offender remaining after the deduction fromthose earnings of any
anount required by law to be wthheld. For the purposes of this
definition, "earnings" neans conpensation paid or payable for personal
servi ces, whet her denom nated as wages, salary, comm ssion, bonuses, or
ot herwi se, and, notw thstandi ng any ot her provision of |aw making the
paynments exenpt from garnishnent, attachnment, or other process to
satisfy a court-ordered legal financial obligation, specifically
i ncl udes periodic paynents pursuant to pension or retirenment prograns,
or insurance policies of any type, but does not include paynents nade
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under Title 50 RCW except as provided in RCW50.40. 020 and 50. 40. 050,
or Title 74 RCW

((£26))) (23) "Drug offender sentencing alternative" 1is a
sentencing option available to persons convicted of a felony offense
other than a violent offense or a sex offense and who are eligible for
the option under RCW 9. 94A. 660.

((£28)) (24) "Drug offense" neans:

(a) Any felony violation of chapter 69.50 RCW except possession of
a controlled substance (RCW 69.50.4013) or forged prescription for a
control | ed substance (RCW 69. 50. 403);

(b) Any offense defined as a felony under federal |law that relates
to the possession, manufacture, distribution, or transportation of a
control |l ed substance; or

(c) Any out-of-state conviction for an offense that under the | aws
of this state would be a felony classified as a drug offense under (a)
of this subsection.

((22)) (25) "Earned release" neans earned release from
confinenent as provided in RCW9. 94A 728.

((623y)) (26) "Escape" neans:

(a) Sexually violent predator escape (RCWO9A. 76.115), escape in the
first degree (RCW 9A 76.110), escape in the second degree (RCW
9A. 76.120), willful failure to return from furlough (RCW 72.66.060),
Wi llful failure to return fromwork rel ease (RCW72.65.070), or wllful
failure to be available for supervision by the departnment while in
community custody (RCW 72.09.310); or

(b) Any federal or out-of-state conviction for an offense that
under the laws of this state would be a felony classified as an escape
under (a) of this subsection.

((£24))) (27) "Felony traffic offense" neans:

(a) Vehicular homcide (RCW 46.61.520), vehicular assault (RCW
46. 61. 522), eluding a police officer (RCW46.61.024), felony hit-and-
run injury-accident (RCW46.52.020(4)), felony driving while under the
i nfluence of intoxicating liquor or any drug (RCW 46.61.502(6)), or
felony physical control of a vehicle while under the influence of
intoxicating liquor or any drug (RCW46.61.504(6)); or

(b) Any federal or out-of-state conviction for an offense that
under the laws of this state would be a felony classified as a felony
traffic offense under (a) of this subsection.
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((25))) (28) "Fine" neans a specific sumof noney ordered by the
sentencing court to be paid by the offender to the court over a
specific period of tine.

((626y)) (29) "First-tine offender” neans any person who has no
prior convictions for a felony and is eligible for the first-tinme
of fender wai ver under RCW 9. 94A. 650.

((62A)) (30) "Honme detention™ neans a program of partial
confinenent available to offenders wherein the offender is confined in
a private residence subject to electronic surveillance.

((628y)) (31) "Legal financial obligation" neans a sum of noney
that is ordered by a superior court of the state of Wshington for
|l egal financial obligations which nmay include restitution to the
victim statutorily inposed crime victinms' conpensation fees as
assessed pursuant to RCW 7.68.035, court costs, county or interloca
drug funds, court-appointed attorneys' fees, and costs of defense,
fines, and any other financial obligation that is assessed to the
offender as a result of a felony conviction. Upon conviction for
vehi cul ar assault while under the influence of intoxicating |iquor or
any drug, RCW 46.61.522(1)(b), or vehicular hom cide while under the
influence of intoxicating liquor or any drug, RCW 46.61.520(1)(a),
| egal financial obligations may al so include paynent to a public agency
of the expense of an energency response to the incident resulting in
t he conviction, subject to RCW 38. 52. 430.

((29Y)) (32) "Mdst serious offense” neans any of the follow ng
felonies or a felony attenpt to conmt any of the follow ng fel onies:

(a) Any felony defined under any law as a class A felony or
crimnal solicitation of or crimnal conspiracy to commt a class A
f el ony;

(b) Assault in the second degree;

(c) Assault of a child in the second degree;

(d) Child nolestation in the second degree;

(e) Controlled substance hom ci de;

(f) Extortion in the first degree;

(g) I'ncest when conmtted against a child under age fourteen;

(h) Indecent Iliberties;

(1) Kidnapping in the second degree;

(j) Leading organized crine;

(k) Mansl aughter in the first degree;
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(1) Manslaughter in the second degree;

(m Pronoting prostitution in the first degree;

(n) Rape in the third degree;

(o) Robbery in the second degree;

(p) Sexual exploitation;

(g) Vehicul ar assault, when caused by the operation or driving of
a vehicle by a person while under the influence of intoxicating |Iiquor
or any drug or by the operation or driving of a vehicle in a reckless
manner ;

(r) Vehicular hom cide, when proximately caused by the driving of
any vehicle by any person while under the influence of intoxicating
[ iquor or any drug as defined by RCW46. 61.502, or by the operation of
any vehicle in a reckl ess manner;

(s) Any other class B felony offense with a finding of sexual
noti vati on;

(t) Any other felony with a deadly weapon verdict under RCW
9. 94A. 602;

(u) Any felony offense in effect at any time prior to Decenber 2,
1993, that is conparable to a nost serious offense under this
subsection, or any federal or out-of-state conviction for an offense
that under the laws of this state would be a felony classified as a
nost serious of fense under this subsection;

(v)(i) A prior conviction for indecent liberties under RCW
9A. 88.100(1) (a), (b), and (c), chapter 260, Laws of 1975 1st ex. sess.
as it existed until July 1, 1979, RCWO9A 44.100(1) (a), (b), and (c) as
it existed fromJuly 1, 1979, until June 11, 1986, and RCW9A. 44.100(1)
(a), (b), and (d) as it existed fromJune 11, 1986, until July 1, 1988;

(ti) A prior conviction for indecent liberties under RCW
9A. 44.100(1)(c) as it existed fromJune 11, 1986, until July 1, 1988,
if: (A) The crime was conmtted against a child under the age of
fourteen; or (B) the relationship between the victimand perpetrator is
included in the definition of i ndecent liberties under RCW

9A. 44.100(1)(c) as it existed fromJuly 1, 1988, through July 27, 1997,
or RCW 9A. 44.100(1) (d) or (e) as it existed from July 25, 1993,
t hrough July 27, 1997.

((636))) (83) "Nonviolent offense” nmeans an offense which is not a
vi ol ent of f ense.
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((3H)) (34) "Ofender" neans a person who has coommitted a fel ony
established by state law and is eighteen years of age or older or is
| ess than eighteen years of age but whose case is under superior court
jurisdiction under RCW 13.04.030 or has been transferred by the
appropriate juvenile court to a crimmnal court pursuant to RCW
13. 40. 110. Throughout this <chapter, the terns "offender” and
"defendant" are used interchangeably.

((32)) (35) "Partial confinenent" nmeans confinenent for no nore
than one year in a facility or institution operated or utilized under
contract by the state or any other unit of governnent, or, if honme
detention or work crew has been ordered by the court, in an approved
residence, for a substantial portion of each day with the bal ance of
the day spent in the comunity. Partial confinenent includes work
rel ease, honme detention, work crew, and a conbi nation of work crew and
home detenti on.

((33))) (36) "Pattern of crimnal street gang activity" neans:

(a) The comm ssion, attenpt, conspiracy, or solicitation of, or any
prior juvenile adjudication of or adult conviction of, two or nore of
the following crimnal street gang-rel ated offenses:

(1) Any "serious violent" felony offense as defined in RCW
9. 94A. 030, excluding Hom cide by Abuse (RCW 9A. 32.055) and Assault of
a Child 1 (RCWO9A. 36.120);

(i1) Any "violent" offense as defined by RCW 9. 94A 030, excluding
Assault of a Child 2 (RCW9A. 36.130);

(iii) Deliver or Possession with Intent to Deliver a Controlled
Subst ance (chapter 69.50 RCW

(iv) Any violation of the firearnms and dangerous weapon act
(chapter 9.41 RCW ;

(v) Theft of a Firearm (RCW 9A. 56. 300);

(vi) Possession of a Stolen Firearm (RCW 9A. 56. 310) ;

(vii) Malicious Harassnent (RCW 9A.36.080);

(viii) Harassnment where a subsequent violation or deadly threat is
made ((RCW 9A. 46. 020(2) (b)) ;

(ix) Cimnal Gang Intimdation (RCW9A. 46.120);

(x) Any felony conviction by a person eighteen years of age or
older with a special finding of involving a juvenile in a felony
of fense under section 302 of this act;

(xi) Residential Burglary (RCW9A. 52.025);
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(xii) Burglary 2 (RCW9A.52.030);

(xiii) Malicious Mschief 1 (RCWO9A. 48.070);

(xiv) Mlicious Mschief 2 (RCW9A. 48.080);

(xv) Theft of a Mdtor Vehicle (RCW9A. 56.065);

(xvi) Possession of a Stolen Mdtor Vehicle (RCWV9A. 56.068):;

(xvii) Taking a Mdtor Vehicle Wthout Permssion 1 (RCW9A. 56.070);

(xviii) Taking a Mtor Vehicle Wthout Permssion 2 (RCW
9A. 56. 075) ;

(xix) Extortion 1 (RCW9A.56.120);

(xx) Extortion 2 (RCW9A. 56.130);

(xxi) Intimdating a Wtness (RCW9A. 72.110);

(xxii) Tanpering with a Wtness (RCW9A. 72.120);

(xxiii) Reckless Endangernent (RCW 9A. 36.050);

(xxiv) Coercion (RCW9A. 36.070);

(xxv) Harassnent (RCW9A. 46.020):;: or

(xxvi) Malicious Mschief 3 (RCW9A. 48.090);

(b) That at least one of the offenses listed in (a) of this
subsection shall have occurred after July 1, 2008;

(c) That the nobst recent committed offense listed in (a) of this
subsection occurred wthin three years of a prior offense listed in (a)
of this subsection; and

(d) O the offenses that were commtted in (a) of this subsection,
the of fenses occurred on separate occasions or were conmtted by two or
nore persons.

(37) "Persistent offender” is an offender who:

(a)(i) Has been convicted in this state of any fel ony considered a
nost serious of fense; and

(1i) Has, before the comm ssion of the offense under (a) of this
subsection, been convicted as an offender on at |east two separate
occasions, whether in this state or el sewhere, of felonies that under
the laws of this state would be considered nost serious offenses and
woul d be included in the offender score under RCW 9. 94A. 525; provi ded
that of the two or nore previous convictions, at |east one conviction
must have occurred before the commission of any of the other nost
serious offenses for which the of fender was previously convicted; or

(b) (i) Has been convicted of: (A Rape in the first degree, rape
of achild in the first degree, child nolestation in the first degree,
rape in the second degree, rape of a child in the second degree, or
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i ndecent liberties by forcible conpulsion; (B) any of the follow ng
offenses with a finding of sexual notivation: Murder in the first
degree, nmurder in the second degree, hom ci de by abuse, kidnapping in
the first degree, kidnapping in the second degree, assault in the first
degree, assault in the second degree, assault of a child in the first
degree, assault of a child in the second degree, or burglary in the
first degree; or (C) an attenpt to commt any crine listed in this
subsection ((£33))) (37)(b)(i); and

(i1) Has, before the comm ssion of the offense under (b)(i) of this
subsection, been convicted as an offender on at |east one occasion,
whether in this state or el sewhere, of an offense listed in (b)(i) of
this subsection or any federal or out-of-state offense or offense under
prior Washington law that is conparable to the offenses listed in
(b)(i) of this subsection. A conviction for rape of a child in the
first degree constitutes a conviction under (b)(i) of this subsection
only when the offender was sixteen years of age or older when the
of fender commtted the offense. A conviction for rape of a child in
the second degree constitutes a conviction under (b)(i) of this
subsection only when the offender was eighteen years of age or ol der
when the offender commtted the offense.

((34)r)) (38) "Postrelease supervision" is that portion of an
of fender's comunity placenent that is not conmunity custody.

((35))) (39) "Predatory" neans: (a) The perpetrator of the crine
was a stranger to the victim as defined in this section; (b) the
perpetrator established or pronoted a relationship with the victim
prior to the offense and the victimzation of the victim was a
significant reason the perpetrator established or pronoted the
relationship; or (c) the perpetrator was: (1) A teacher, counselor
vol unteer, or other person in authority in any public or private school
and the victimwas a student of the school under his or her authority
or supervi sion. For purposes of this subsection, "school" does not
i ncl ude hone-based instruction as defined in RCW 28A. 225.010; (ii) a
coach, trainer, volunteer, or other person in authority in any
recreational activity and the victimwas a participant in the activity
under his or her authority or supervision; or (iii) a pastor, elder
volunteer, or other person in authority in any church or religious
organi zation, and the victim was a nenber or participant of the
organi zati on under his or her authority.
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((36))) (40) "Private school" neans a school regulated under
chapter 28A. 195 or 28A. 205 RCW

((3#H)) (41) "Public school"™ has the sane neaning as in RCW
28A. 150. 010.

((38))) (42) "Restitution" nmeans a specific sum of noney ordered
by the sentencing court to be paid by the offender to the court over a
specified period of tinme as paynent of damages. The sum may i ncl ude
both public and private costs.

((39Y)) (43) "Risk assessnent” neans the application of an
objective instrument supported by research and adopted by the
departnment for the purpose of assessing an offender's risk of
reof fense, taking into consideration the nature of the harm done by the
of fender, place and circunstances of the offender related to risk, the
of fender's relationship to any victim and any information provided to
the departnment by victins. The results of a risk assessnent shall not
be based on unconfirnmed or unconfirmabl e allegations.

((46))) (44) "Serious traffic offense” neans:

(a) Nonfelony driving while under the influence of intoxicating
i quor or any drug (RCW46.61.502), nonfelony actual physical control
while under the influence of intoxicating liquor or any drug (RCW
46. 61.504), reckless driving (RCW 46.61.500), or hit-and-run an
attended vehicle (RCW 46.52.020(5)); or

(b) Any federal, out-of-state, county, or municipal conviction for
an of fense that under the laws of this state would be classified as a
serious traffic offense under (a) of this subsection.

((4H)) (45) "Serious violent offense"” is a subcategory of violent
of fense and neans:

(a)(i) Murder in the first degree;

(11) Hom cide by abuse;

(ti1) Murder in the second degree;

(1v) Manslaughter in the first degree;

(v) Assault in the first degree;

(vi) Kidnapping in the first degree;

(vii) Rape in the first degree;

(viii) Assault of a child in the first degree; or

(ix) An attenpt, crimnal solicitation, or crimnal conspiracy to
commt one of these felonies; or
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(b) Any federal or out-of-state conviction for an offense that
under the laws of this state would be a felony classified as a serious
viol ent of fense under (a) of this subsection.

((42)) (46) "Sex offense" neans:
(a)(i) Afelony that is a violation of chapter 9A 44 RCW ot her than

RCW 9A. 44. 130( () (12);

(1i) A violation of RCW9A. 64. 020;

(ti1) Afelony that is a violation of chapter 9.68A RCW ot her than
RCW 9. 68A. 080; or

(iv) Afelony that is, under chapter 9A. 28 RCW a crimnal attenpt,
crimnal solicitation, or crimnal conspiracy to commt such crines;

(b) Any conviction for a felony offense in effect at any tine prior
to July 1, 1976, that is conparable to a felony classified as a sex
offense in (a) of this subsection;

(c) A felony with a finding of sexual notivation under RCW
9. 94A. 835 or 13.40.135; or

(d) Any federal or out-of-state conviction for an offense that
under the laws of this state would be a felony classified as a sex
of fense under (a) of this subsection.

((43))) (47) "Sexual notivation" nmeans that one of the purposes
for which the defendant comnmtted the crine was for the purpose of his
or her sexual gratification.

((44)y)) (48) "Standard sentence range" neans the sentencing
court's discretionary range in inposing a nonappeal abl e sent ence.

((£45))) (49) "Statutory maxi mum sentence” neans the maxi num | ength
of time for which an offender may be confined as punishnent for a crine
as prescribed in chapter 9A 20 RCW RCW 9. 92. 010, the statute defining
the crime, or other statute defining the maxi mum penalty for a crine.

((£46))) (50) "Stranger" neans that the victim did not know the
of fender twenty-four hours before the offense.

((4H)) (51) "Total confinenent"” neans confinenent inside the
physi cal boundaries of a facility or institution operated or utilized
under contract by the state or any other unit of governnment for twenty-
four hours a day, or pursuant to RCW 72.64.050 and 72. 64. 060.

((£48)y)) (52) "Transition training" means witten and verbal
instructions and assi stance provided by the departnment to the offender
during the two weeks prior to the offender's successful conpletion of
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the work ethic canp program The transition training shall include
instructions in the offender's requirenments and obligations during the
of fender's period of comunity custody.

((499)) (53) "Victint neans any person who has sustained
enotional, psychol ogical, physical, or financial injury to person or
property as a direct result of the crine charged.

((659))) (54) "Violent offense” neans:

(a) Any of the follow ng fel onies:

(1) Any felony defined under any law as a class A felony or an
attenpt to commt a class A felony;

(1i) Crimnal solicitation of or crimnal conspiracy to commt a
class A fel ony;

(1i1) Manslaughter in the first degree;

(1v) Manslaughter in the second degree;

(v) I'ndecent liberties if commtted by forcible conpul sion;

(vi) Kidnapping in the second degree;

(vii) Arson in the second degree;

(viii) Assault in the second degree;

(1x) Assault of a child in the second degree;

(x) Extortion in the first degree;

(xi) Robbery in the second degree;

(xi1) Drive-by shooting;

(xiii) Vehicular assault, when caused by the operation or driving
of a vehicle by a person while under the influence of intoxicating
liquor or any drug or by the operation or driving of a vehicle in a
reckl ess manner; and

(xiv) Vehicular hom cide, when proxinmately caused by the driving of
any vehicle by any person while under the influence of intoxicating
[ iquor or any drug as defined by RCW46. 61.502, or by the operation of
any vehicle in a reckl ess manner;

(b) Any conviction for a felony offense in effect at any tine prior
to July 1, 1976, that is conparable to a felony classified as a viol ent
offense in (a) of this subsection; and

(c) Any federal or out-of-state conviction for an offense that
under the laws of this state would be a felony classified as a viol ent
of fense under (a) or (b) of this subsection.

((658)) (55) "Work crew' nmeans a program of partial confinenent
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consisting of civic inprovenent tasks for the benefit of the community
that conplies with RCW 9. 94A. 725.

((6521)) (56) "Work ethic canp"” neans an alternative incarceration
program as provided in RCW9. 94A 690 designed to reduce recidivismand
| ower the cost of corrections by requiring offenders to conplete a
conprehensive array of real-world job and vocational experiences,
character-building work ethics training, I|ife mnagenent skills
devel opnment, substance abuse rehabilitation, counseling, Iliteracy
training, and basic adult education.

((653))) (57) "Wrk rel ease"” neans a program of partial confinenent
available to offenders who are enployed or engaged as a student in a
regul ar course of study at school.

PART |V
STATE PREEMPTI ON

NEW SECTION. Sec. 401. (1) The state of Washington hereby fully
occupi es and preenpts the entire field of definitions used for purposes
of substantive crimnal lawrelating to crimnal street gangs, crimnal
street gang-related offenses, crimnal street gang associates and

menbers, and pattern of crimnal street gang activity. These
definitions of "crimnal street gang," "crimnal street gang associate
or nmenber,"” "crimnal street gang-related offense,"” and "pattern of

crimnal street gang activity" contained in RCW 9.94A 030 expressly
preenpt any conflicting city or county codes or ordinances. Cties

towns, counties, or other nunicipalities nay enact |aws and ordi nances
relating to crimnal street gangs that contain definitions that are
consistent wwth definitions pursuant to RCW9.94A 030. Local laws and
ordi nances that are inconsistent with the definitions shall not be
enacted and are preenpted and repeal ed, regardl ess of the nature of the
code, charter, or home rule status of such city, town, county, or
muni ci pality.

(2) The preenption provided in this chapter does not apply to
"gang" as defined in RCW 28A. 600. 455 under the common school provisions
act or "gang" as defined in RCW 59.18.030 under the | andlord-tenant
act .

(3) The preenption provided for in this chapter does not restrict
the adoption or use of a uniform state definition of "gang," "gang
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menber," or "gang associate," for purposes of the creation and
mai nt enance of the statewide gang database for |aw enforcenent
intelligence purposes under section 201 of this act.

PART V
TEMPORARY W TNESS RELOCATI ON PROGRAM

NEW SECTION. Sec. 501. A new section is added to chapter 43.31
RCWto read as foll ows:

The legislature recognizes that wtnesses are often fearful of
testifying against crimnal gang nenbers. Wtnesses may be subject to
harassnment, intimdation, and threats. Wiile the state does not ensure
protection of wtnesses, the state intends to provide resources to
assi st |local prosecutors in conbating gang-related crinmes and to help
citizens performtheir civic duty to testify in these cases.

NEW SECTION. Sec. 502. A new section is added to chapter 43.31
RCWto read as foll ows:

(1) Subject to available funds, the departnment of community, trade,
and econom ¢ devel opnent shall establish a tenporary w tness assi stance
grant program for wtnesses of felony crimnal street gang-rel ated
of fenses. The departnment of comrunity, trade, and econom c devel opnent
shall develop a fornula for distributing tenporary w tness assi stance
grants and consideration shall primarily be given to those county
prosecutors that show that there is a significant gang problemin their
jurisdiction.

(2) As part of the tenmporary w tness assistance grant program the
departnent of community, trade, and econom c devel opnent shall work in
col l aboration with each | ocal prosecuting attorney to determ ne how and
how much grant funding shall be distributed in order to reinburse
county prosecutors in assisting wtnesses of felony gang-related
of fenses with tenporary assistance, relocation, and shelter.

(3) Each tenporary wtness assistance grant awarded shall be
limted to a maxi num of five thousand dollars per witness of a felony
crimnal street gang-related offense or for a period of no nore than
t hree nont hs.

(4) Based upon the prior approval of the departnent of community,
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trade, and econom c devel opnent, approved county prosecutor costs
incurred for providing tenporary w tness assistance shall be reinbursed
to the respective county prosecutor's office on a quarterly basis.

(5 An appointed or elected public official, public enployee, or
public agency as defined in RCW4.24.470 is imune fromcivil liability
for damages resulting from the tenporary w tness assistance program
unless it is showmn that the official, enployee, or agency acted with
gross negligence or in bad faith.

NEW SECTION. Sec. 503. |If specific funding for purposes of
section 502 of this act, referencing section 502 of this act by bill or
chapter and section nunber, is not provided by June 30, 2008, in the
omi bus operating appropriations act, section 502 of this act is nul
and voi d.

PART Vi
STUDY ON BEST PRACTI CES TO REDUCE GANG | NVOLVEMENT VWHI LE
| NCARCERATED

NEW SECTION. Sec. 601. A new section is added to chapter 72.09
RCWto read as foll ows:

(1) The departnent shall study and establish best practices to
reduce gang invol venent and recruitnment anong incarcerated offenders.
The departnment shall study and nmake recommendations regarding the
establ i shment of:

(a) Intervention prograns within the institutions of the departnent
for offenders who are seeking to opt out of gangs. The intervention
prograns shall include, but are not limted to, tattoo renoval, anger
managenent, GED, and ot her interventions; and

(b) An intervention programto assist gang nenbers wth successful
reentry into the comunity.

(2) The departnent shall report to the legislature on its findings
and recommendati ons by January 1, 2009.

PART VI |
M SCELLANEQUS
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NEW SECTION. Sec. 701. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

NEW SECTION. Sec. 702. Part headi ngs and subheadings used in this
act are not any part of the | aw

NEW SECTI ON. Sec. 703. Section 401 of this act constitutes a new
chapter in Title 9 RCW

NEW SECTION. Sec. 704. |If specific funding for the purposes of
this act, referencing this act by bill or chapter nunber, is not
provi ded by June 30, 2008, in the omi bus appropriations act, this act

is null and voi d.

Passed by the House March 10, 2008.

Passed by the Senate March 7, 2008.

Approved by the Governor March 31, 2008.

Filed in Ofice of Secretary of State April 1, 2008.

p. 39 E2SHB 2712. SL



	Section 101.
	Section 102.
	Section 103.
	Section 201.
	Section 202.
	Section 301.
	Section 302.
	Section 303.
	Section 304.
	Section 305.
	Section 306.
	Section 307.
	Section 308.
	Section 309.
	Section 401.
	Section 501.
	Section 502.
	Section 503.
	Section 601.
	Section 701.
	Section 702.
	Section 703.
	Section 704.

