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ENGROSSED SUBSTI TUTE SENATE BI LL 5717

Passed Legislature - 2007 Regul ar Session
State of WAshi ngt on 60t h Legi sl ature 2007 Regul ar Session

By Senate Conmittee on Financial Institutions & |nsurance
(originally sponsored by Senators Berkey, Hobbs, Prentice, Hatfield
and Franklin; by request of |Insurance Comm ssioner)

READ FI RST TI ME 02/ 28/ 07.

AN ACT Relating to the establishnent of a program of nmarket conduct
oversight within the office of the insurance comr ssioner; reenacting
and anendi ng RCW 42. 56. 400; addi ng a new section to chapter 48.03 RCW
addi ng a new chapter to Title 48 RCW and prescribing penalties.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. A new section is added to chapter 48.03 RCW
to read as foll ows:

This chapter applies to the financial analysis and exam nation of
insurers and other regulated entities.

NEW SECTION. Sec. 2. SHORT TITLE. This chapter nmay be known and
cited as the market conduct oversight |aw.

NEW SECTION. Sec. 3. PURPOSE AND LEG SLATIVE | NTENT. (1) The
purpose of this <chapter is to establish a franmework for the
conm ssioner's market conduct actions, including:

(a) Processes and systens for identifying, assessing, and
prioritizing market conduct problens that have a substantial adverse
i npact on consuners, policyholders, and clai mants;
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(b) Market conduct actions by the conm ssioner to substantiate such
mar ket conduct problems and a neans to renedy significant market
conduct problens; and

(c) Procedures to communi cate and coordi nate market conduct actions
anong state insurance regulators to foster the nobst efficient and
effective use of resources.

(2) It is the intent of the legislature that the market analysis or
mar ket conduct process utilize available technology in the |east
intrusive and nost cost-efficient manner to develop a baseline
under standi ng of the market place and to identify insurers or practices
that deviate significantly fromthe normor that pose a potential risk
to the insurance consuner. It is also the intent of the legislature
that this process include discretion for the conm ssioner to use market
conduct exam nations when the continuum of available market conduct
actions have not sufficiently addressed issues concerning insurer
activities in Washington, or when the conti nuum of avail able market
conduct actions are not reasonably expected to address issues
concerning insurer activities in Washi ngton.

(3) It is further the intent of +the legislature that the
conm ssioner wrk wth the national association of insurance
comm ssi oners toward devel opment of an accreditation process for market
conduct oversight and an effective process for donestic deference that
creates protections for Washington consuners and efficient and
effective regulation of the industry.

NEW SECTION. Sec. 4. SCOPE. This chapter applies to all entities
regulated by this title, and to all persons or entities acting as or
hol ding thenselves out as insurers in this state, unless otherw se
exenpted fromthe provisions of this title.

NEW SECTION. Sec. 5. DEFIN TIONS. The definitions in this
section apply throughout this chapter unless the context clearly
requi res otherw se.

(1) "Best practices organization"” nmeans insurance marketplace
standards association or a simlar generally recognized organization
whose purpose and central mssion is the pronotion of high ethica
standards in the insurance marketpl ace.

(2) "Conm ssioner"” neans the insurance comm ssioner of this state.

ESSB 5717. SL p. 2



©O© 00 N O Ol WDN P

W W W W W W WwwwMNDNDNDNMDNDNMNMNDNMDDMNMNDNMMNMNMNMDNEPRPPRPEPRPRPRPPRPERPRERPPRPRE
0O N Ol A WNPEFEP O OOWwNOD O~ WNEOOWOOWLwWSNO O owDNDE,Oo

(3) "Conplaint™ nmeans a witten or docunented oral conmunication
primarily expressing a grievance, meaning an expression of
di ssati sfaction.

(4) "lnsurer" nmeans every person engaged in the business of naking
contracts of insurance and includes every such entity regardl ess of
name which is regulated by this title. For purposes of this chapter,
health care service contractors defined in chapter 48.44 RCW health
mai nt enance organi zations defined in chapter 48.46 RCW fraternal
benefit societies defined in chapter 48 36A RCW and self-funded
multiple enployer welfare arrangenents defined in chapter 48.125 RCW
are defined as insurers.

(5 "Market analysis" neans a process whereby narket conduct
oversight personnel <collect and analyze information from filed
schedul es, surveys, required reports, and other sources in order to
devel op a baseline understanding of the marketplace and to identify
patterns or practices of insurers that deviate significantly fromthe
normor that may pose a potential risk to the insurance consuner.

(6) "Market conduct action"™ neans any of the full range of
activities that the conmssioner may initiate to assess and address the
mar ket conduct practices of insurers admtted to do business in this
state, and entities operating illegally in this state, beginning with
mar ket analysis and extending to exam nations. The conm ssioner's
activities to resolve an individual consuner conplaint or other report
of a specific instance of m sconduct are not market conduct actions for
pur poses of this chapter.

(7) "Market conduct oversight personnel” neans those individuals
enpl oyed or contracted by the conmm ssioner to collect, analyze, review,
or act on information on the insurance narketplace that identifies
patterns or practices of insurers.

(8) "National association of insurance conm ssioners” (NAIC) has
t he sane neaning as i n RCW 48. 02. 140.

(9) "NAIC market regulation handbook"™ neans the outline of the
el enents and objectives of market anal ysis devel oped and adopted by the
NAIC, and the process by which states can establish and inplenent
mar ket analysis prograns, and the set of guidelines devel oped and
adopted by the NAIC that docunent established practices to be used by
mar ket conduct oversight personnel in developing and executing an
exam nation, or a successor product.

p. 3 ESSB 5717. SL
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(10) "NAIC market conduct uniform exam nation procedures” neans the
set of guidelines devel oped and adopted by the NAIC designed to be used
by mar ket conduct oversight personnel in conducting an exam nation, or
a successor product.

(11) "NAIC standard data request” neans the set of field nanmes and
descriptions developed and adopted by the NAIC for wuse by narket
conduct oversight personnel in market analysis, nmarket conduct
exam nation, or other market conduct actions, or a successor product.

(12) "Qualified contract exam ner" neans a person under contract to
the comm ssioner, who is qualified by education, experience, and, where
applicable, professional designations, to perform narket conduct
actions.

(13)(a) "Market conduct exam nation" means the exam nation of the
i nsurance operations of an insurer |licensed to do business in this
state and entities operating illegally in this state, in order to
eval uate conpliance with the applicable laws and regulations of this
st at e. A market conduct exam nation nay be either a conprehensive
exam nation or a targeted exam nation. A market conduct examnation is
separate and distinct from a financial exam nation of any insurer
performed pursuant to chapter 48.03, 48.44, or 48.46 RCW but my be
conducted at the sane tine.

(b) "Conprehensive market conduct exam nation"” neans a review of

one or nore lines of business of an insurer. The term includes a
review of rating, tier classification, underwiting, policyholder
service, clainms, marketing and sales, producer |icensing, conplaint

handl i ng practices, or conpliance procedures and policies.

(c) "Targeted exam nation" neans a focused exam nation conducted
for cause, based on the results of nmarket analysis indicating the need
to review either a specific line or lines of business, or specific
busi ness practices, including but not limted to: (i) Underwiting and
rating; (ii) marketing and sales; (iii) conplaint handling; (iv)
operations and managenent; (v) advertising; (vi) licensing; (vii)
pol i cyhol der services; (viii) nonforfeitures; (ix) clains handling; and
(x) policy forns and filings. A targeted exam nation may be conducted
by desk exam nation or by an on-site exam nation

(d) "Desk exam nation" nmeans an exam nation that is conducted by an
exam ner at a location other than the insurer's prem ses. A desk

ESSB 5717. SL p. 4



©O© 00 N O Ol WDN P

W W W W W W W WPNDNDNDNDNMNDNMNDNDDNDNMNDNMNMNMNMNNMNPRPPRPPRPPRPERPEPRPRERPPREPE
N o oA WNEFE OO 0o NP WDNPE OO oo N O W DN BEe o

examnation is usually perfornmed at the comm ssioner's offices with the
i nsurer providing requested docunents by hard copy, mcrofiche, discs,
or other electronic nedia, for review

(e) "On-site exam nation"” neans an exam nation conducted at the
insurer's honme office or the location where the records under review
are stored.

(14) "Third-party nodel or product” neans a nodel or product
provided by an entity separate from and not under direct or indirect
corporate control of the insurer using the nodel or product.

(15) "lInsurance conpliance self-evaluative audit" nmeans a
vol untary, i nt er nal eval uati on, revi ew, assessnent, audi t, or
i nvestigation for the purpose of identifying or preventing

nonconpliance with, or pronoting conpliance with |aws, regulations
orders, or industry or professional standards, which is conducted by or
on behalf of a conpany |icensed or regul ated under the insurance | aws
of this state, or which involves an activity regulated under this
title.

(16) "lnsurance conpliance self-evaluative audit docunent"™ neans
docunents prepared as a result of or in connection with an insurance
conpliance self-evaluative audit. An insurance conpliance self-

eval uative audit docunent may include:

(a) Awitten response to the findings of an insurance conpliance
self-evaluative audit;

(b) Any supporting information that is collected or devel oped for
the primary purpose and in the course of an insurance conpliance self-
eval uative audit, including but not limted to field notes and records
of observations, findings, opinions, suggestions, conclusions, drafts,
menor anda, draw ngs, photographs, exhibits, conputer generated or
electronically recorded information, phone records, nmaps, charts,
graphs, and surveys;

(c) Any of the foll ow ng:

(1) An insurance conpliance self-evaluative audit report prepared
by an auditor, who nmay be an enpl oyee of the conpany or an independent
contractor, which may include the scope of the audit, the information
gained in the audit, conclusions, and recommendations, with exhibits
and appendi ces;

(1i) Menoranda and docunents analyzing portions or all of the

p. 5 ESSB 5717. SL
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i nsurance conpliance self-evaluative audit report and discussing
potential 1nplenmentation issues;

(tit) An inplenentation plan that addresses correcting past
nonconpl i ance, i1nproving current conpliance, and preventing future
nonconpl i ance; or

(tv) Analytic data generated in the course of conducting the
i nsurance conpliance self-evaluative audit.

NEW SECTION. Sec. 6. MARKET ANALYSIS PROCEDURES. (1) (a) The
comm ssioner shall collect and report nmarket data information
to the NAIC s narket information systens, including the conplaint data
base system the exam nation tracking system the regulatory retrieva
system other successor systens, or to additional systens as the
conm ssioner determnes is necessary for market anal ysis.

(b) Market data and information that is collected and nai ntai ned by
t he conm ssioner shall be conpiled and submtted in a manner that neets
the requirenents of the NAIC and its systens.

(2)(a) Each entity subject to the provisions of this chapter shal
file a market conduct annual statenent or successor product, in the
general formand context, in the tinme frame required by, and according
to instructions provided by the NAIC, for each line of business witten
in the state of Washington. |If a particular |line of business does not
have an approved market conduct annual statement form the conpany is
not required to file a report for that |line of business until such tine
as NAIC adopts an annual statenent formfor that |ine of business.

(b) The conm ssioner may, for good cause, grant an extension of
time for filing a market conduct annual statenent, if witten
application for extension is received at |east five business days
before the filing due date. Any insurer that fails to file its market
conduct annual statenment when due or by the end of any extension of
time for filing, which the conm ssioner in his or her sole discretion
may have granted, is subject to the penalty and enforcenent provisions
applicable to the insurer as found in the WAshi ngton insurance code.

(3)(a) The comm ssioner shall gather information from data
currently available to the comm ssioner, surveys, required reports
information collected by the NAIC, other sources in both the public or
private sectors, and information fromw thin and outside the insurance
i ndustry. The comm ssioner nmay request insurers to submt data and

ESSB 5717. SL p. 6
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information that is necessary to conduct market analysis and shall
adopt rules that provide for access to records and conpliance with the
request, that do not cause undue burden or cost to the consuner or
i nsurer.

(b) The information shall be analyzed in order to develop a
basel i ne understandi ng of the marketplace and to identify for further
review insurers or practices that deviate significantly fromthe norm
or that may pose a potential risk to the insurance consuner. The
comm ssioner shall use the NAIC market regulation handbook as one
resource in performng this analysis.

(c) The conm ssioner shall adopt by rule a process for verification
by an insurer of Washington state-specific conplaint information
concerning that insurer before using the conplaint information for
mar ket conduct surveillance purposes or transmtting it to NAIC data
bases after July 1, 2007.

(4)(a) If the conm ssioner determnes, as a result of market
anal ysis, that further inquiry into a particular insurer or practice is
needed, the followi ng continuum of market actions may be considered
bef ore conducting a market conduct exam nation. The conm ssioner shal
not be required to follow the exact sequence of market conduct actions
in the continuumor to use all actions in the continuum As part of
the chosen continuum action, the comm ssioner nust discuss wth the
insurer the data used to choose the option and provide the insurer with
an opportunity for data verification at that tine. These actions may
i nclude, but are not limted to:

(i) Correspondence with the insurer;

(11) Insurer interviews;

(ti1) I'nformation gathering;

(1v) Policy and procedure reviews;

(v) Interrogatories;

(vi) Review of insurer self-evaluation and conpliance prograns.
This may include consideration of the insurer's nenbership in a best
practices organization, if the conmssioner is satisfied that the
organi zation's qualification process is likely to provide reasonable
assurance of conpliance with pertinent insurance |aws;

(vii) Desk exam nations; and

(viii) Investigations.

p. 7 ESSB 5717. SL
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(b) Except in extraordinary circunstances, the comm ssioner shal
select the least intrusive and nost cost-effective market conduct
action that the comm ssioner determnes wll provide the necessary
protections for consuners.

(5) The conm ssioner shall take those steps reasonably necessary to
elimnate duplicative inquiries. The comm ssioner shall not request
insurers to submt data or information provided as part of an insurer's
annual financial statenent, the annual market conduct statenent of the
NAIC, or other required schedules, surveys, or reports that are
regularly submtted to the conm ssioner, or with data requests made by
other states if that information is available to the comm ssioner,
unless the information is state specific. The comm ssioner shall
coordinate market conduct actions and findings wth other state
i nsurance regul ators.

(6) For purposes of conducting an exam nation or other market
conduct action on an insurer, the comm ssioner may exam ne or conduct
a market conduct action on any nmanagi ng general agent or other person,
insofar as that exam nation or narket conduct action is, in the sole
discretion of the conm ssioner, necessary or material to the
exam nation or market conduct action of the insurer.

NEW SECTION.  Sec. 7. PROTOCOLS FOR MARKET CONDUCT ACTI ONS. (1)
Mar ket conduct actions shall be taken as a result of market analysis
and shall focus on the general business practices and conpliance
activities of insurers, rather than identifying obviously infrequent or
unintentional random errors that do not cause significant consuner
har m

(2)(a) The comm ssioner is authorized to determ ne the frequency
and timng of such market conduct actions. The timng shall depend
upon the specific market conduct action to be initiated, unless
extraordinary circunstances indicating a risk to consuners require
i mredi ate acti on.

(b) I'f the comm ssioner has information that nore than one insurer
is engaged in conmon practices that may violate statutes or rules, the
comm ssioner may schedule and coordinate nmultiple exam nations
si mul t aneousl y.

(3) The insurer shall be given reasonable opportunity to resolve

ESSB 5717. SL p. 8
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matters that arise as a result of a nmarket analysis to the satisfaction
of the comm ssioner before any additional market conduct actions are
t aken agai nst the insurer.

(4) The conm ssioner shall adopt by rule, under chapter 34.05 RCW
procedures and docunents that are substantially simlar to the NAIC
wor k products defined or referenced in this chapter. Market analysis,
mar ket conduct actions, and market conduct exam nations shall be
performed in accordance with the rule.

(5) At the beginning of the next legislative session after the
adoption of the rules adopted under the authority of this section, the
comm ssioner shall report to the appropriate policy conmttees of the
| egislature what rules were adopted; what statutory policies these
rules were intended to inplenent; and such other nmatters as are
indicated for the legislature's understanding of the role played by the
NAIC in regul ation of the insurance industry of Washi ngton.

NEW SECTI ON.  Sec. 8. MARKET CONDUCT EXAM NATI ONS. (1) When the
comm ssi oner determ nes that other market conduct actions identified in
section 6(4)(a) of this act have not sufficiently addressed issues
raised concerning conpany activities in Wshington state, the
conmi ssi oner has the discretion to conduct market conduct exam nations
in accordance with the NAIC market conduct uniform exam nation
procedures and the NAI C market regul ati on handbook.

(2)(a) In lieu of an examnation of an insurer licensed in this
state, the comm ssioner shall accept an exam nation report of another
state, unless the comm ssioner determ nes that the other state does not
have |l aws substantially simlar to those of this state, or does not
have a market oversight systemthat is conparable to the market conduct
oversi ght systemset forth in this | aw

(b) The comm ssioner's determ nation under (a) of this subsection
is discretionary with the conm ssioner and is not subject to appeal.

(c) If the insurer to be examned is part of an insurance hol ding
conpany system the conm ssioner may also seek to simultaneously
examne any affiliates of the insurer under common control and
managenent which are licensed to wite the sane |lines of business in
this state.

(3) Before commencenent of a nmarket conduct exam nation, market

p. 9 ESSB 5717. SL
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conduct oversi ght personnel shall prepare a work plan consisting of the
fol | ow ng:

(a) The nane and address of the insurer being exam ned,

(b) The nane and contact information of the exam ner-in-charge;

(c) The nane of all market conduct oversight personnel initially
assigned to the market conduct exam nati on;

(d) The justification for the exam nation;

(e) The scope of the exam nation;

(f) The date the exam nation is schedul ed to begin;

(g) Notice of any noni nsurance departnent personnel who will assi st
in the exam nati on;

(h) Atinme estimate for the exam nati on;

(i) A budget for the examnation if the cost of the examnation is
billed to the insurer; and

(j) An identification of factors that will be included in the
billing if the cost of the examnation is billed to the insurer.

(4)(a) Wthin ten days of the receipt of the information contained
in subsection (3) of this section, insurers may request the
comm ssioner's discretionary review of any alleged conflict of
interest, pursuant to section 11(2) of this act, of market conduct
oversi ght personnel and noni nsurance departnent personnel assigned to
a market conduct exam nation. The request for review shal
specifically describe the alleged conflict of interest in the proposed
assignment of any person to the exam nati on.

(b) Wthin five business days of receiving a request for
discretionary review of any alleged conflict of interest in the
proposed assi gnnent of any person to a market conduct exam nation, the
comm ssioner or designee shall notify the insurer of any action
regardi ng the assignnment of personnel to a market conduct exam nation
based on the insurer's allegation of conflict of interest.

(5) Market conduct exam nations shall, to the extent feasible, use
desk exam nations and data requests before an on-site exam nation.

(6) Market conduct exam nations shall be conducted in accordance
with the provisions set forth in the NAIC market regulation handbook
and the NAI C market conduct uniform exam nations procedures, subject to
t he precedence of the provisions of this act.

(7) The conm ssioner shall use the NAIC standard data request.

ESSB 5717. SL p. 10
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(8) Announcenent of the exam nation shall be sent to the insurer
and posted on the NAICs examnation tracking system as soon as
possible but in no case later than sixty days before the estimted
comencenent of the exam nation, except where the examis conducted in
response to extraordinary circunstances as described in section 7(2)(a)
of this act. The announcenent sent to the insurer shall contain the
exam nation work plan and a request for the insurer to nanme its
exam nati on coordi nator.

(9) If an exam nation is expanded significantly beyond the original
reasons provided to the insurer in the notice of the exam nation
requi red by subsection (3) of this section, the conmm ssioner shal
provide witten notice to the insurer, explaining the expansion and
reasons for the expansion. The comm ssioner shall provide a revised
work plan if the expansion results in significant changes to the itens
presented in the original work plan required by subsection (3) of this
section.

(10) The comm ssioner shall conduct a preexam nation conference
wWith the insurer exam nation coordinator and key personnel to clarify
expectations at least thirty days before commencenent of the
exam nati on, unless otherwise agreed by the insurer and the
conm ssi oner.

(11) Before the conclusion of the field work for market conduct
exam nation, the exam ner-in-charge shall review exam nation findings
to date with insurer personnel and schedule an exit conference with the
insurer, in accordance with procedures in the NAIC market regul ation
handbook.

(12)(a) No later than sixty days after conpletion of each market
conduct exam nation, the conm ssioner shall make a full witten report
of each market conduct exam nation containing only facts ascertained
fromthe accounts, records, and docunents exam ned and fromthe sworn
testinony of individuals, and such conclusions and reconmendati ons as
may reasonably be warranted from such facts.

(b) The report shall be certified by the comm ssioner or by the
exam ner-in-charge of the examnation, and shall be filed in the
comm ssioner's office subject to (c) of this subsection.

(c) The comm ssioner shall furnish a copy of the market conduct
exam nation report to the person exam ned not |ess than ten days and,
unless the tinme is extended by the conm ssioner, not nore than thirty

p. 11 ESSB 5717. SL



© 00 N O Ol WDN P

W W W W W W W W WNDNDNDNDDDNDNDNDNDNMDNMNMNNNMNMNdNMNPEPEPRPPRPPRPERPRPRPRPERERPR
0O N O A WNPEFP O OOOWwNOD O P WNPEPEOOWOOWwWNO O~ owDNDEe.Oo

days prior to the filing of the report for public inspection in the

conmi ssioner's office. If the person so requests in witing wthin
such period, the comm ssioner shall hold a hearing to consider
obj ecti ons of such person to the report as proposed, and shall not so
file the report wuntil after such hearing and wuntil after any

nmodi fications in the report deened necessary by the conmm ssioner have
been nmade.

(d) Wthin thirty days of the end of the period described in (c) of
this subsection, unless extended by order of the comm ssioner, the
comm ssioner shall consider the report, together with any witten
subm ssions or rebuttals and any relevant portions of the examner's
wor k papers and enter an order:

(i) Adopting the market conduct exam nation report as filed or with
nodi fication or corrections. |f the market conduct exam nation report
reveal s that the conpany is operating in violation of any law, rule, or
order of the conmm ssioner, the conm ssioner may order the conpany to
take any action the comm ssioner considers necessary and appropriate to
cure that violation;

(ii) Rejecting the market conduct examnation report wth
directions to the exam ners to reopen the exam nation for purposes of
obtai ning additional data, documentation, or information, and refiling
under this subsection; or

(ii1) Calling for an investigatory hearing with no I ess than twenty
days' notice to the conpany for purposes of obtaining additional
docunent ati on, data, information, and testinony.

(e) Al orders entered under (d) of this subsection nust be
acconpanied by findings and conclusions resulting from the
conm ssioner's consideration and review of the rmarket conduct
exam nation report, relevant exam ner work papers, and any witten
subm ssions or rebuttals. The order is considered a fina
adm ni strative decision and nay be appeal ed under the admnistrative
procedure act, chapter 34.05 RCW and nust be served upon the conpany
by certified mail, together with a copy of the adopted exam nation
report. A copy of the adopted exami nation report nust be sent by
certified mil to each director at the director's residential address.

(f)(i) Upon the adoption of the market conduct exam nation report
under (d) of this subsection, the comm ssioner shall continue to hold
the content of the exam nation report as private and confidenti al

ESSB 5717. SL p. 12
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information for a period of five days except that the order may be
di sclosed to the person exam ned. Thereafter, the comm ssioner may
open the report for public inspection so long as no court of conpetent
jurisdiction has stayed its publication.

(ti) If the conm ssioner determnes that regulatory action is
appropriate as a result of any market conduct exam nation, he or she
may initiate any proceedings or actions as provided by | aw.

(rit) Not hing contained in this subsection requires the
comm ssi oner to disclose any information or records that would indicate
or show the existence or content of any investigation or activity of a
crimnal justice agency.

(g) The insurer's response shall be included in the comm ssioner's
order adopting the final report as an exhibit to the order. The
insurer is not obligated to submt a response.

(13) The comm ssioner may wthhold from public inspection any
exam nation or investigation report for so long as he or she deens it
advi sabl e.

(14) (a) Market conduct examnations wthin this state of any
insurer domciled or having its hone offices in this state, other than
a title insurer, mde by the conm ssioner or the conmssioner's
exam ners and enpl oyees shall, except as to fees, m |l eage, and expense
incurred as to witnesses, be at the expense of the state.

(b) Every other exam nation, whatsoever, or any part of the market
conduct exam nation of any person domiciled or having its home offices
inthis state requiring travel and services outside this state, shal
be made by the conmssioner or by examners designated by the
comm ssi oner and shall be at the expense of the person exam ned; but a
donestic insurer shall not be liable for the conpensati on of exam ners
enpl oyed by the comm ssioner for such services outside this state.

(c) When making a market conduct exam nation under this chapter,
the conm ssioner may contract, in accordance with applicable state
contracting pr ocedures, for qualified at t or neys, apprai sers,
i ndependent certified public accountants, contract actuaries, and ot her
simlar individuals who are independently practicing their professions,
even though those persons may fromtinme to time be simlarly enpl oyed
or retained by persons subject to exam nation under this chapter, as
exam ners as the conm ssi oner deens necessary for the efficient conduct
of a particular exam nation. The conpensation and per diem all owances
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paid to such contract persons shall be reasonable in the market and
time incurred, shall not exceed one hundred twenty-five percent of the
conpensation and per diem allowances for examners set forth in the
guidelines adopted by the national associ ation of I nsur ance
conmi ssioners, unless the comm ssioner denonstrates that one hundred
twenty-five percent is inadequate under the circunstances of the
exam nation, and subject to the provisions of (a) of this subsection.

(d)(i) The person examned and |iable shall reinburse the state
upon presentation of an item zed statenent thereof, for the actua
travel expenses of the conmssioner's examners, their reasonable
living expenses all owance, and their per diem conpensation, including
salary and the enployer's cost of enployee benefits, at a reasonable
rate approved by the comm ssioner, incurred on account of the
exam nati on. Per diem salary, and expenses for enployees exam ning
insurers domciled outside the state of Washington shall be established
by the comm ssioner on the basis of the national association of
i nsurance comm ssioner's recomended salary and expense schedule for
zone exam ners, or the salary schedule established by the director of
the Washington departnent of personnel and the expense schedule
established by the office of financial managenent, whichever is higher.
A donestic title insurer shall pay the exam nation expense and costs to
the comm ssioner as item zed and billed by the conm ssioner.

(ii1) The comm ssioner or the comm ssioner's examners shall not
receive or accept any additional enolunment on account of any
exam nati on

(ii1) Market conduct exam nation fees subject to being rei nbursed
by an insurer shall be itemzed and bills shall be provided to the
insurer on a nmonthly basis for review prior to subm ssion for paynent,
or as otherw se provided by state | aw.

(e) Nothing contained in this chapter limts the comm ssioner's
authority to termnate or suspend any exam nation in order to pursue
other legal or regulatory action under the insurance laws of this
st at e. Findings of fact and conclusions nade pursuant to any
exam nation are prima facie evidence in any legal or regulatory action.

(f) The comm ssioner shall maintain active managenent and over si ght
of market conduct exam nation costs, including costs associated with
the comm ssioner's own examners, and with retaining qualified contract
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exam ners necessary to perform an exam nati on. Any agreenent with a
contract exam ner shall

(1) Cearly identify the types of functions to be subject to
out sour ci ng;

(1i) Provide specific tinelines for conpletion of the outsourced
revi ew

(ti1) Require disclosure to the insurer of contract exam ners'
recommendat i ons;

(tv) Establish and wuse a dispute resolution or arbitration
mechanism to resolve conflicts with insurers regarding exam nation
fees; and

(v) Require disclosure of the ternms of the contracts with the
outside consultants that wll be used, specifically the fees and/or
hourly rates that can be charged.

(g) The comm ssioner, or the conm ssioner's designee, shall review
and affirmatively endorse detailed billings fromthe qualified contract
exam ner before the detailed billings are sent to the insurer.

NEW SECTION. Sec. 9. ACCESS TO RECORDS AND | NFORMATI ON. (1)
Except as ot herw se provided by | aw, market conduct oversi ght personnel
shall have free, convenient, and full access to all books, records,
enpl oyees, officers, and directors, as practicable, of the insurer
during regul ar business hours.

(2) An insurer using a third-party nodel or product for any of the
activities under exam nation shall cause, upon the request of narket
conduct oversight personnel, the details of such nobdels or products to
be made available to such personnel.

(3) Each officer, director, enployee, and agent of an insurer shal
facilitate and aid in a market conduct action or exam nation.

(4) No waiver of any applicable privilege or claim of
confidentiality in the docunents, materials, or information shall occur
as a result of disclosure to the conm ssioner, any enployee of the
office of the insurance comm ssioner, or any agent retained by the
office of the insurance comm ssioner to assist in the market conduct
exam nation under this chapter.

(5)(a) The comm ssioner nmay take depositions, subpoena w tnesses or
docunentary evidence, adm nister oaths, and exam ne under oath any
individual relative to the affairs of any person being exam ned, or
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relative to the subject of any hearing or investigation: PROVI DED,
That the provisions of RCW 34.05.446 shall apply in lieu of the
provisions of this section as to subpoenas relative to hearings in
rul e-maki ng and adj udi cati ve proceedi ngs.

(b) The subpoena shall be effective if served within the state of
Washi ngton and shall be served in the sanme manner as if issued froma
court of record.

(c) Wtness fees and mleage, if clainmed, shall be allowed the sane
as for testinony in a court of record. Wtness fees, m|eage, and the
actual expenses necessarily incurred in securing attendance of
w tnesses and their testinony shall be item zed, and shall be paid by
the person as to whomthe exam nation is being made, or by the person
if other than the comm ssioner, at whose request the hearing is held.

(d) Enforcenent of subpoenas shall be in accordance with RCW
34. 05. 588.

(6) In order to assist in the performance of the comm ssioner's
duties, the conm ssioner may:

(a) Share docunents, materials, market conduct exam nation reports,
prelimnary market conduct exam nation reports, and other matters
related to such reports, or other information, including the
confidential and privileged docunents, materials, or information
subject to subsection (1) of this section, with other state, federal,
and international regul atory agencies and | aw enforcenment authorities,
and the NAIC and its affiliates and subsidiaries, provided that the
reci pient agrees to and asserts that it has the legal authority to
maintain the confidentiality and privileged status of the docunent,
mat eri al, communi cation, or other information;

(b) Receive docunents, materials, comrunications, or information,
i ncluding otherwi se confidential and privileged docunents, materials,
or information, fromthe NAIC and its affiliates or subsidiaries, and
from regulatory and |aw enforcenent officials of other foreign or
donestic jurisdictions, and shall maintain as confidential or
privil eged any docunent, material, or information received with notice
or the understanding that it is confidential or privileged under the
|aws of the jurisdiction that is the source of the docunent, material,
or information; and

(c) Enter into agreenents governing the sharing and use of
information consistent with this subsection.
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NEW SECTION. Sec. 10. CONFI DENTI ALITY. (1) Al data and
docunents, including but not limted to working papers, third-party
nmodel s or products, conplaint |ogs, and copies thereof, created,
produced, or obtained by or disclosed to the conmssioner, the
conmi ssioner's authorized representative, or an exam ner appointed by
the comm ssioner in the course of any market conduct actions or
exam nations mnade under this chapter, or in the course of market
anal ysis by the comm ssioner of the nmarket conditions of an insurer, or
obtained by the NAIC as a result of any of the provisions of this
chapter, to the extent the docunents are in the possession of the
conmi ssioner or the NAIC, shall be confidential by |aw and privil eged,
shal |l not be subject to the provisions of chapter 42.56 RCW shall not
be subject to subpoena, and shall not be subject to discovery or
adm ssible in evidence in any private civil action.

(2) If the comm ssioner elects to issue a report of an exam nati on,
a prelimnary or draft mar ket conduct exam nation report IS
confidential and not subject to disclosure by the comm ssioner nor is
it subject to subpoena or discovery. This subsection does not limt
the comm ssioner's authority to use a prelimnary or draft market
conduct exam nation report and related information in furtherance of
any legal or regulatory action, or to release it in accordance with the
provi si ons of RCW 48. 02. 065.

(3) An insurance conpliance self-evaluative audit docunent in the
possession of the conm ssioner is confidential by [aw and privil eged,
and shall not be:

(a) Made public by the conm ssioner;

(b) Subject to the provisions of chapter 42.56 RCW

(c) Subject to subpoena; and

(d) Subject to discovery and adm ssible in evidence in any private
civil action.

(4) Neither the disclosure of any self-evaluative audit docunent to
the conm ssioner or to the conm ssioner's designee nor the citation to
this docunent in connection with an agency action shall constitute a
wai ver of any privilege that may ot herw se apply.

NEW SECTION. Sec. 11. NMARKET CONDUCT OVERSI GHT PERSONNEL. (1D
Mar ket conduct oversight personnel shall be qualified by education
experience, and, where applicable, professional designations. The
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comm ssi oner nmay suppl enent the in-house narket conduct oversight staff
with qualified outside professional assistance if the comm ssioner
determ nes that the assistance is necessary.

(2) WMarket conduct oversight personnel have a conflict of interest,
either directly or indirectly, if they are affiliated wth the
managenent of, and have, wthin five years of any market conduct
action, been enployed by, or own a pecuniary interest in the insurer,
subj ect to any exam nation under this chapter. This section shall not
be construed to automatically preclude an individual from being:

(a) A policyholder or claimnt under an insurance policy;

(b) A grantor of a nortgage or simlar instrument on the
i ndividual's residence froma regulated entity, if done under custonary
terms and in the ordinary course of business;

(c) An investnent owner in shares of regulated diversified
I nvest ment conpani es; or

(d) A settlor or beneficiary of a "blind trust"” into which any
ot herwi se i nperm ssi bl e hol di ngs have been pl aced.

NEW SECTION. Sec. 12. IMMUNITY FOR MARKET CONDUCT OVERSI GHT
PERSONNEL. (1) No cause of action shall arise, nor shall any liability
be inposed against the conm ssioner, the comm ssioner's authorized
representatives, market conduct oversight personnel, or an exam ner
appointed by the comm ssioner for any statenents nade, or conduct
performed in good faith while carrying out the provisions of this
chapter.

(2) No cause of action shall arise, nor shall any liability be
i nposed agai nst any person for the act of communicating or delivering
information or data to the conmmssioner or the comm ssioner's
authorized representative, market conduct oversight personnel, or
exam ner, under an exam nation made under this chapter, if the act of
communi cation or delivery was performed in good faith and wthout
fraudul ent intent or the intent to deceive.

(3) A person identified in subsection (1) of this section is
entitled to an award of attorneys' fees and costs if he or she is the
prevailing party in a civil cause of action for libel, slander, or any
other relevant tort arising out of activities in carrying out the
provi sions of this chapter, and the party bringing the action was not
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substantially justified in doing so. For purposes of this section, a
proceeding is "substantially justified" if it had a reasonable basis in
law or fact at the time that it was initiated.

(4) If aclaimis nmade or threatened as described in subsection (1)
of this section, the conm ssioner shall provide or pay for the defense
of hinself or herself, the exam ner or representative, and shall pay a
judgnent or settlenent, until it is determ ned that the person did not
act in good faith or did act with fraudulent intent or the intent to
decei ve.

(5 The immunity, indemification, and other protections under this
section are in addition to those now or hereafter existing under other
| aw.

(6) This section does not abrogate or nodify in any way any comon
| aw or statutory privilege or inmunity, now or hereafter existing under
this section or other law, enjoyed by any person identified in
subsection (1) of this section.

NEW SECTI ON. Sec. 13. FINES AND PENALTI ES. (1) Fines and
penalties, applicable to the insurer as found in the WAshington
i nsurance code, levied as a result of a market conduct action or

exam nation shall be consistent, reasonable, and justified.

(2) The comm ssioner shall take into consideration actions taken by
insurers to mai ntain nmenbership in, and conply with the standards of,
best practices organi zations, and the extent to which insurers maintain
regul atory conpliance prograns to self-assess, self-report, and
remedi ate problens detected, and may include those considerations in
determning the appropriate fines or penalties levied in accordance
w th subsection (1) of this section.

(3) Comm ssioner enforcenent actions shall not be based solely on
violations identified in the insurer self-evaluative audit docunent,
unl ess the comm ssioner confirnms both that the violations occurred and
that the insurer has not taken reasonable action based on the self-
eval uative audit docunent to resolve and renediate the identified
vi ol ati ons.

NEW SECTION. Sec. 14. DI SPUTE RESOLUTI O\ (1) At any point in
the market analysis, the insurer may request a review and resol ution of
issues by identifying the issues either orally or in witing to the
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mar ket conduct oversight manager, or deputy insurance conm ssioner
responsi bl e for market conduct oversight. At each level, a response to
the insurer shall be provided within five business days.

(2) At any point in the market conduct exam nation, the insurer may
request a review and resolution of issues either orally or in witing
to the nmarket conduct oversight rmanager, or deputy insurance
conmi ssi oner responsible for market conduct oversight. At each |evel,
a response to the insurer shall be provided within five business days.
This authorization for dispute resolution shall be secondary to the
specific procedures set forth in section 8 of this act.

(3) After the deputy insurance comm ssioner responsible for market
conduct oversi ght has responded to an insurer's issues, the insurer my
request nediation of the issues. The insurance comm ssioner shal
adopt by rule a process to govern nediation of insurer market conduct
oversight issues. That rule shall:

(a) Provide for the selection by the conm ssioner of a panel of
pr eapproved nedi at ors;

(b) Require that insurers, upon notice of the start of a market
anal ysis process or the start of a market conduct exam nation, identify
fromthe preapproved |ist a nediator and an alternative nedi ator;

(c) Require the party requesting nediation to pay the costs of the
medi at or; and

(d) Provide for other rule provisions as are reasonably necessary
for the efficient operation of a nediation process.

(4) At any point in the dispute resolution process contained in
this section, the insurer may commence an adj udi cative proceedi ng under
chapters 48.04 and 34.05 RCW

NEW SECTION. Sec. 15. COORDI NATION WTH OTHER STATE | NSURANCE
REGULATORS THROUGH THE NAIC. (1) The comm ssioner shall share
informati on and coordi nate the conm ssioner's market analysis, narket
conduct actions, and examnation efforts with other state insurance
regul at ors. Such matters will be coordinated in accordance wth
gui del i nes adopted by the NAIC

(2)(a) If a market conduct exam nation or action performed by
anot her state insurance regulator results in a finding that an insurer
shoul d nodify a specific practice or procedure, the comm ssioner shall
in lieu of conducting a market conduct action or exam nation, accept
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verification that the insurer made a simlar nodification in this
state, unless the comm ssioner determ nes that the other state does not
have |l aws substantially simlar to those of this state, or does not
have a market conduct oversight systemthat is conparable to the market
conduct oversight systemset forth in this chapter

(b) The comm ssioner's determ nation under (a) of this subsection
is discretionary with the conm ssioner and is not subject to appeal.

NEW SECTION. Sec. 16. ADDI TI ONAL DUTIES OF THE COW SSI ONER. (1)
The comm ssioner shall designate a specific person or persons within
the comm ssioner's office whose responsibilities shall include the
recei pt of information from enpl oyees of insurers and |icensed entities
concerning violations of laws or rules by their enployers, as defined
in this chapter. These persons shall be provided with proper training
on the handling of such information. The information shall be
confidential and not open to public inspection.

(2) At |east once per year, or nore frequently if deenmed necessary,
the comm ssioner shall neake available in an appropriate manner to
insurers and other entities subject to the scope of this title,
informati on on new | aws and regul ati ons, enforcenent actions, and ot her
informati on the comm ssioner deens pertinent to ensure conpliance with
mar ket conduct requirenents.

Sec. 17. RCW42.56.400 and 2006 ¢ 284 s 17 and 2006 ¢ 8 s 210 are
each reenacted and anmended to read as foll ows:

The followng information relating to insurance and financial
institutions is exenpt fromdisclosure under this chapter:

(1) Records maintained by the board of industrial insurance appeals
that are related to appeals of crime victins' conpensation clains filed
with the board under RCW 7. 68. 110;

(2) Information obtained and exenpted or wthheld from public
i nspection by the health care authority under RCW 41.05.026, whether
retained by the authority, transferred to another state purchased
health care program by the authority, or transferred by the authority
to a technical review comrmittee created to facilitate the devel opnent,
acquisition, or inplenmentation of state purchased health care under
chapter 41.05 RCW
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(3) The names and individual identification data of all viators
regul ated by the insurance conm ssioner under chapter 48.102 RCW

(4) Information provided under RCW 48. 30A. 045 t hrough 48. 30A. 060;

(5) Information provided under RCW 48.05.510 through 48.05. 535,
48. 43. 200 through 48. 43. 225, 48.44.530 through 48. 44.555, and 48. 46. 600
t hrough 48. 46. 625;

(6) Information gathered under chapter 19.85 RCW or RCW 34. 05. 328
that can be identified to a particul ar business;

(7) Exam nation reports and information obtained by the departnent
of financial institutions from banks under RCW 30.04. 075, from savi ngs
banks under RCW 32. 04. 220, from savings and | oan associ ati ons under RCW
33.04. 110, fromcredit unions under RCW 31.12.565, from check cashers
and sellers under RCW 31.45.030(3), and from securities brokers and
i nvest nent advi sers under RCW 21.20.100, all of which is confidenti al
and privileged information;

(8) Information provided to the insurance conm ssioner under RCW
48.110. 040(3);

(9) Docunents, materials, or information obtained by the insurance
conmi ssi oner under RCW 48.02.065, all of which are confidential and
privil eged;

(10) Confidential proprietary and trade secret information provided
to the comm ssioner wunder RCW 48.31C 020 through 48.31C 050 and
48. 31C. 070;

(11) Data filed under RCW 48.140. 020, 48.140.030, 48.140.050, and
7.70.140 that, alone or in conbination with any ot her data, may reveal
the identity of a claimant, health care provider, health care facility,
insuring entity, or self-insurer involved in a particular claimor a
collection of clainms. For the purposes of this subsection:

(a) "Caimant" has the sanme nmeaning as in RCW48. 140. 010(2).

(b) "Health care facility" has the sane neaning as in RCW
48. 140. 010(6) .

(c) "Health care provider" has the sanme neaning as in RCW
48. 140. 010( 7).

(d) "lInsuring entity" has the sane neaning as in RCW48.140. 010(8).

(e) "Self-insurer"” has the sanme neaning as in RCW48.140. 010(11);
and

(12) Docunments, materials, or information obtained by the insurance
conm ssi oner under RCW 48. 135. 060;_
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(13) Docunents, materials, or infornmation obtained by the insurance
comm ssi oner _under section 8 of this act;

(14) Confidential and privileged docunents obtained or produced by
the insurance conm ssioner and identified in section 10 of this act;
and

(15) Docunents, materials, or infornmation obtained by the insurance
comm ssi oner _under section 16 of this act.

NEW SECTION. Sec. 18. CAPTIONS NOT LAW  Captions used in this
chapter are not any part of the | aw

NEW SECTION. Sec. 19. Sections 2 through 16 and 18 of this act

constitute a new chapter in Title 48 RCW

Passed by the Senate March 7, 2007.

Passed by the House April 5, 2007.

Approved by the Governor April 18, 2007.

Filed in Ofice of Secretary of State April 18, 2007.
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