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SENATE BI LL 5107

AS AMENDED BY THE HOUSE
Passed Legislature - 2009 Regul ar Session
State of WAshi ngton 61lst Legislature 2009 Regul ar Session
By Senator Honeyford

Read first tine 01/14/09. Referred to Commttee on Environnent,
Wat er & Energy.

AN ACT Relating to energy overlay zones; and anending RCW
36. 70C. 020 and 36. 70C. 130.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW36.70C 020 and 1995 c 347 s 703 are each anended to
read as foll ows:

Unl ess the context clearly requires otherwise, the definitions in
this section apply throughout this chapter.

(1) "Energy overlay zone" neans a formal plan enacted by the county
legislative authority that establishes suitable areas for siting
renewabl e resource projects based on currently available resources and
existing infrastructure wth sensitivity to adverse environnenta
i npact .

(2) "Land use decision" neans a final determnation by a I ocal
jurisdiction's body or officer wwth the highest [evel of authority to
make the determ nation, including those with authority to hear appeals,
on:

(a) An application for a project permt or other governnental
approval required by law before real property may be inproved,
devel oped, nodified, sold, transferred, or wused, but excluding
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applications for permts or approvals to use, vacate, or transfer
streets, parks, and simlar types of public property; excluding
applications for |egislative approvals such as area-w de rezones and
annexations; and excl udi ng applications for business |icenses;

(b) An interpretative or declaratory decision regarding the
application to a specific property of zoning or other ordinances or
rul es regul ati ng t he I npr ovenent devel opnent, nodi fi cation,
mai nt enance, or use of real property; and

(c) The enforcenment by a local jurisdiction of ordinances
regul ating the inprovenent, devel opnent, nodification, maintenance, or
use of real property. However, when a local jurisdiction is required
by law to enforce the ordinances in a court of limted jurisdiction, a
petition may not be brought under this chapter.

((&)) (3) "Local jurisdiction® mnmeans a county, city, or
i ncor porated town.

((3))) (4) "Person" neans an individual, partnership, corporation,
associ ation, public or private organization, or governnental entity or
agency.

(5) "Renewable_ resources" has the_ sane_neaning_ provided in_RCW
19. 280. 020.

Sec. 2. RCW36.70C 130 and 1995 c 347 s 714 are each anended to
read as foll ows:

(1) The superior court, acting without a jury, shall review the
record and such supplenental evidence as is permtted under RCW
36. 70C. 120. The court may grant relief only if the party seeking
relief has carried the burden of establishing that one of the standards
set forth in (a) through (f) of this subsection has been net. The
standards are:

(a) The body or officer that nade the | and use decision engaged in
unl awf ul procedure or failed to follow a prescribed process, unless the
error was harnmnl ess;

(b) The land use decision is an erroneous interpretation of the
law, after allowi ng for such deference as is due the construction of a
law by a local jurisdiction with expertise;

(c) The land use decision is not supported by evidence that is
substantial when viewed in light of the whole record before the court;
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(d) The land use decisionis a clearly erroneous application of the
law to the facts;

(e) The |l and use decision is outside the authority or jurisdiction
of the body or officer making the decision; or

(f) The land use decision violates the constitutional rights of the
party seeking relief.

(2) In order to grant relief wunder this chapter, it is not
necessary for the court to find that the | ocal jurisdiction engaged in
arbitrary and capricious conduct. A grant of relief by itself may not
be deened to establish liability for nonetary damages or conpensati on.

(3) Land _use_ decisions nade_ by a_local jurisdiction_concerning
renewabl e resource projects within a county energy overlay zone_ are
presuned_to_be_ reasonable_ if_ they are_in_conpliance_wth_the
requi renents and_standards_established by |ocal ordinance_ for _that
zone. However, for | and use decisions concerning wi nd power generation
projects, either:

(a) The local ordinance_for_ that zone is_consistent wth_ the
departnent of fish and wildlife's wind power guidelines; or

(b) The local jurisdiction prepared an_environnental inpact
statenent under chapter 43.21C RCWon the energy overlay zone; and

(i) The local ordinance for that zone requires project mtigation,
as addressed in the environnental inpact statenent and consistent with
local, state, and federal |aw

(ii) The local ordinance for that zone requires site specific fish
and wildlife and cultural resources analysis; and

(iii) The local jurisdiction has adopted an_ordinance that
addresses critical areas under chapter 36. 70A RCW

(4) If_a local jurisdiction has_taken_action_and_ adopted_ | ocal
ordi nances consistent with subsection (3)(b) of this section, then w nd
power generation projects perntted consistently with the enerqgy
overlay zone are deened to have adequately addressed their
environnental inpacts as required under chapter 43.21C RCW

Passed by the Senate April 22, 2009.
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