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SUBSTI TUTE SENATE BI LL 5480

Passed Legi slature - 2009 Regul ar Sessi on
State of WAshi ngton 61st Legislature 2009 Regul ar Session
By Senate Health & Long-Term Care (originally sponsored by Senators
Delvin, Franklin, Fairley, Keiser, and Shin; by request of |nsurance
Conmmi ssi oner)

READ FI RST TI ME 02/ 10/ 09.

AN ACT Relating to creating the Washington health care discount
pl an organi zation act; adding a new chapter to Title 48 RCW and
prescribing penalties.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. This chapter may be known and cited as the
Washi ngton heal th care di scount plan organi zation act.

NEW SECTION. Sec. 2. The purposes of this chapter are to pronote
the public interest by establishing standards for discount plan
organi zations, to protect consuners fromunfair or deceptive marketing,
sal es, or enrol | ment practi ces, and to facilitate consuner
understandi ng of the role and function of discount plan organizations
in providing discounts on charges for health care services.

NEW_ SECTION. Sec. 3. The definitions in this section apply
t hroughout this chapter unless the context clearly requires otherw se.

(1) "Affiliate" nmeans a person that directly, or indirectly through
one or nore internediaries, controls, or is controlled by, or is under
comon control with, the person specified.
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(2) "Conmm ssi oner ™ means the Washington state insurance
conm ssi oner.

(3)(a) "Control" or "controlled by" or "under common control with"
means the possession, direct or indirect, of the power to direct or
cause the direction of the managenent and policies of a person, whether
t hrough the ownership of voting securities, by contract other than a
commercial contract for goods or nonmanagenent services, or otherw se,
unless the power is the result of an official position with or
corporate office held by the person.

(b) Control exists when any person, directly or indirectly, owns,
controls, holds with the power to vote, or holds proxies representing
ten percent or nore of the voting securities of any other person. A
presunption of control may be rebutted by a show ng nade in the manner
provi ded by RCW 48. 31B. 005(2) and 48. 31B. 025(11) that control does not
exist in fact. The conm ssioner may determ ne, after furnishing al
persons in interest notice and opportunity to be heard and making
specific findings of fact to support the determ nation, that contro
exists in fact, notw thstanding the absence of a presunption to that
effect.

(4)(a) "Discount plan" nmeans a busi ness arrangenent or contract in
whi ch a person or organization, in exchange for fees, dues, charges, or
ot her consideration, provides or purports to provide discounts to its
menbers on charges by providers for health care services.

(b) "Discount plan" does not include:

(i) A plan that does not charge a nenbership or other fee to use
the plan's discount card;

(i1) A patient access programas defined in this chapter;

(ii1) Anmedicare prescription drug plan as defined in this chapter;
or

(iv) A discount plan offered by a health carrier authorized under
chapter 48.20, 48.21, 48.44, or 48.46 RCW

(5 (a) "D scount plan organization® nmeans a person that, in
exchange for fees, dues, charges, or other consideration, provides or
purports to provide access to discounts to its nmenbers on charges by
providers for health care services. "Discount plan organization" also
means a person or organi zation that contracts with providers, provider
net wor ks, or other discount plan organizations to offer discounts on
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health care services to its nenbers. This term also includes all
persons that determne the charge to or other consideration paid by
menbers.

(b) "Discount plan organization" does not nean:

(1) Pharmacy benefit managers;

(1i) Health care provider netwrks, when the network's only
i nvol venent in discount plans is contracting with the plan to provide
di scounts to the plan's nenbers;

(ti1) Marketers who market the discount plans of discount plan
organi zations which are licensed under to this chapter as long as all
witten communi cations of the marketer in connection with a discount
plan clearly identify the |icensed discount plan organization as the
responsi ble entity; or

(iv) Health carriers, if the discount on health care services is
offered by a health carrier authorized under chapter 48.20, 48.21,
48. 44, or 48.46 RCW

(6) "Health care facility" or "facility" has the sane neaning as in
RCW 48. 43. 005( 15) .

(7) "Health care provider" or "provider" has the sane neaning as in
RCW 48. 43. 005( 16) .

(8 "Health care provider network,"” "provider network," or
"networ k" neans any network of health care providers, including any
person or entity that negotiates directly or indirectly with a di scount
pl an organi zati on on behalf of nore than one provider to provide health
care services to nenbers.

(9) "Health care services" has the sane neaning as in RCW
48. 43. 005(17) .

(10) "Health carrier” or "carrier" has the sane neaning as in RCW
48. 43. 005(18) .

(11) "Marketer" neans a person or entity that markets, pronotes,
sells, or distributes a discount plan, including a contracted marketing
organi zation and a private |l abel entity that places its nanme on and
markets or distributes a discount plan pursuant to a marketing
agreenent with a di scount plan organization.

(12) "Medicare prescription drug plan" neans a plan that provides
a nedicare part D prescription drug benefit in accordance with the
requi renents of the federal nedicare prescription drug inprovenent and
noder ni zati on act of 2003.

p. 3 SSB 5480. SL



© 00 N O Ol WDN P

N NN NRRRRRRRRPR P
W NN R O O oo N O D WOWDN - O

24
25
26
27
28
29
30
31
32
33
34
35
36

(13) "Menber" neans any i ndividual who pays fees, dues, charges, or
ot her consideration for the right to receive the benefits of a discount
pl an, but does not include any individual who enrolls in a patient
access program

(14) "Patient access progranf neans a voluntary program sponsored
by a pharmaceutical manufacturer, or a consortium of pharnmaceutica
manuf acturers, that provides free or discounted health care products
for no additional consideration directly to |lowincone or uninsured
i ndi vidual s either through a discount card or direct shipnent.

(15) "Person" neans an individual, a corporation, a governnental
entity, a partnership, an association, a joint venture, a joint stock
conpany, a trust, an unincorporated organization, any simlar entity,
or any conbi nation of the persons |listed in this subsection.

(16)(a) "Pharmacy benefit nanager” nmeans a person that perforns
phar macy benefit managenent for a covered entity.

(b) For purposes of this subsection, a "covered entity" neans an
insurer, a health care service contractor, a health maintenance
organi zation, or a nultiple enployer welfare arrangenment |icensed,
certified, or registered under the provisions of this title. "Covered
entity" also nmeans a health program adm nistered by the state as a
provi der of health coverage, a single enployer that provides health
coverage to its enployees, or a |abor union that provides health
coverage to its nmenbers as part of a collective bargai ning agreenent.

NEW SECTION. Sec. 4. (1) This chapter applies to all discount
pl ans and all discount plan organi zations doing business in or from
this state or that affect subjects |ocated wholly or in part or to be
performed within this state, and all persons having to do with this
busi ness.

(2) A discount plan organization that is a health carrier with a
license, certificate of authority, or registration under RCW 48. 05. 030
or chapter 48.31C RCW

(a) I's not required to obtain a license under section 5 of this
act, except that any of its affiliates that operate as a discount plan
organi zation in this state nust obtain a license under section 5 of
this act and conply with all other provisions of this chapter;

(b) I's required to conply with sections 9 through 12 of this act

SSB 5480. SL p. 4
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and report, in the formand manner as the conm ssioner may require, any
of the information described in section 14(2) (b), (c), or (d) of this
act that is not otherw se already reported; and

(c) I's subject to sections 16 and 17 of this act.

NEW SECTION. Sec. 5. (1) Before conducting di scount plan business
to which this chapter applies, a person shall obtain alicense fromthe
conmi ssioner to operate as a di scount plan organi zati on.

(2) Except as provided in subsection (3) of this section, each
application for alicense to operate as a di scount plan organization:

(a) Must be in a form prescribed by the comm ssioner and verified
by an officer or authorized representative of the applicant; and

(b) Must denonstrate, set forth, or be acconpanied by the
fol | ow ng:

(i) The two hundred fifty dollar application fee, which nust be
deposited into the general fund,

(1i) A copy of the organization docunents of the applicant, such as
the articles of incorporation, including all anmendnents;

(ti1) A copy of the applicant's bylaws or other enabling docunents
t hat establish organizational structure;

(tv) The applicant's federal identification nunber, business
address, and nmiling address;
(v)(A) A Ilist of nanes, addresses, official positions, and

bi ographical information of the individuals who are responsible for
conducting the applicant's affairs, including all nenbers of the board
of directors, board of trustees, executive conmttee, or other
governing board or commttee, the officers, contracted managenent
conpany personnel, and any person or entity owning or having the right
to acquire ten percent or nore of the voting securities of the
applicant; and

(B) A disclosure in the listing of the extent and nature of any
contracts or arrangenents between any individual who is responsible for
conducting the applicant's affairs and the di scount plan organization,
including all possible conflicts of interest;

(vi) A conplete biographical statenment, on fornms prescribed by the
comm ssioner, wth respect to each individual identified under (b)(v)
of this subsection;

p. 5 SSB 5480. SL
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(viit) A statenment generally describing the applicant, its
facilities and personnel, and the health care services for which a
di scount will be nmade avail abl e under the di scount plan;

(viii) A copy of the form of all contracts nmade or to be nade
between the applicant and any health care providers or health care
provi der networks regarding the provision of health care services to
menbers and di scounts to be nmade avail abl e to nmenbers;

(ix) A copy of the formof any contract nmade or arrangenent to be
made between the applicant and any individual listed in (b)(v) of this
subsecti on;

(x) Alist identifying by nanme, address, telephone nunber, and e-
mai | address all persons who will narket each discount plan offered by
t he applicant. If the person who will market a discount plan is an
entity, only the entity nust be identified. This list nust be
mai ntai ned and updated wthin sixty days of any change in the
information. An updated list nust be sent to the comm ssioner as part
of the discount plan organization's renewal application under (b)(vii)
of this subsection;

(xi) A copy of the formof any contract nade or to be nmade between
the applicant and any person, corporation, partnership, or other entity
for the performance on the applicant's behalf of any function,
i ncl udi ng marketing, adm nistration, enroll ment, and subcontracting for
the provision of health care services to nenbers and di scounts to be
made avail abl e to nenbers;

(xii) A copy of the applicant's nost recent financial statenents
audited by an independent certified public accountant, except that,
subject to the approval of the conm ssioner, an applicant that is an
affiliate of a parent entity that is publicly traded and that prepares
audited financial statenments reflecting the consolidated operations of
the parent entity may submt the audited financial statenment of the
parent entity and a witten guaranty that the mninmm capital
requi renments required under section 6 of this act will be nmet by the
parent entity instead of the audited financial statenent of the
appl i cant;

(xiti) A description of the proposed nethods of marketing
including, but not limted to, describing the use of marketers, use of
the internet, sales by telephone, electronic mil, or facsimle
machi ne, and use of sal espersons to market the discount plan benefits;

SSB 5480. SL p. 6
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(xiv) A description of the nenber conplaint procedures which nust
be established and mai ntai ned by the applicant;

(xv) The nane and address of the applicant's Washi ngton statutory
agent for service of process, notice, or demand or, if not domciledin
this state, a power of attorney duly executed by the applicant,
appoi nting the conm ssioner and duly authorized deputies as the true
and | awful attorney of the applicant in and for this state upon whom
all law process in any | egal action or proceedi ng agai nst the di scount
pl an organi zati on on a cause of action arising in this state may be
served; and

(xvi) Any other information the conm ssioner nmay reasonably
require

(3)(a) Upon application to and approval by the comm ssioner and
paynment of the applicable fees, a discount plan organization that holds
a current license or other form of authority from another state to
operate as a discount plan organization, at the conm ssioner's
di scretion, may not be required to submt the information required
under subsection (2) of this sectionin order to obtain a |Iicense under
this section if the commssioner is satisfied that the other state's
requi renents, at a mninum are equivalent to those required under
subsection (2) of this section or the comm ssioner is satisfied that
the other state's requirenents are sufficient to protect the interests
of the residents of this state.

(b) Whenever the discount plan organization loses its |icense or
other form of authority in that other state to operate as a di scount
pl an organi zation, or is the subject of any disciplinary adm nistrative
proceeding related to the organi zation's operating as a discount plan
organi zation in that other state, the discount plan organi zation shal
i mredi ately notify the conm ssioner.

(4) After the receipt of an application filed under subsection (2)
or (3) of this section, the conm ssioner shall review the application
and notify the applicant of any deficiencies in the application.

(5 (a) Wthin ninety days after the date of receipt of a conpleted
application, the comm ssioner shall:

(i) Issue a license if the commssioner is satisfied that the
appl i cant has net the foll ow ng:

(A) The applicant has fulfilled the requirenents of this section

p. 7 SSB 5480. SL
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and the mninmum capital requirenents in accordance wth section 6 of
this act; and

(B) The persons who own, control, and manage the applicant are
conpetent and trustworthy and possess manageri al experience that would
make the proposed operation of the discount plan organization
beneficial to discount plan nenbers; or

(1i) D sapprove the application and state the grounds for
di sapproval .

(b) I'n making a determ nation under (a) of this subsection, the
conmi ssioner may consider, for exanple, whether the applicant or an
officer or manager of the applicant: (1) Is not financially
responsi ble; (ii) does not have adequate expertise or experience to
operate a nedical discount plan organization; or (iii) is not of good
character. Anong the factors that the comm ssioner may consider in
maki ng the determ nation is whether the applicant or an affiliate or a
busi ness fornerly owned or nmnaged by the applicant or an officer or
manager of the applicant has had a previous application for a |icense,
or other authority, to operate as any entity regulated by the
conmm ssi oner deni ed, revoked, suspended, or term nated for cause, or is
under investigation for or has been found in violation of a statute or
regul ation in another jurisdiction within the previous five years.

(6) Prior to licensure by the comm ssioner, each discount plan
organi zation shall establish an internet web site in order to conform
to the requirenents of section 10(2) of this act.

(7)(a) A license is effective for one year, unless prior to its
expiration the license is renewed i n accordance with this subsection or
suspended or revoked in accordance wth subsection (8) of this section.

(b) At least ninety days before a |icense expires, the discount
pl an organi zati on shall submt:

(1) Arenewal application form and

(ii1) Atwo hundred dollar renewal application fee for deposit into
t he general fund.

(c) The conm ssioner shall renew the |icense of each hol der that
nmeets the requirenments of this chapter and pays the appropriate renewal
fee required.

(8)(a) The comm ssioner nmay suspend the authority of a discount
pl an organi zation to enroll new nenbers or refuse to renew or revoke a

SSB 5480. SL p. 8



©O© 00 N O Ol WDN P

W W W W W W W WPNDNDNDNDNMNDNMNDNDDNNMNDNMNMNMNMNNMNPPRPPRPPRPPRPERPEPRPPRPPREPE
N o oA WNEFE OO 0o NP WDNPE OO oo N O WD Ee o

di scount plan organi zation's license if the comm ssioner finds that any
of the follow ng conditions exist:

(i) The discount plan organization is not operating in conpliance
with this chapter

(i1) The discount plan organization does not have the m ni nrum net
worth as required under section 6 of this act;

(tii1) The discount plan organization has adverti sed, nerchandi sed,
or attenpted to nerchandise its services in such a manner as to
m srepresent its services or capacity for service or has engaged in
deceptive, msleading, or unfair practices with respect to adverti sing
or nerchandi si ng;

(tv) The discount plan organization is not fulfilling its
obligations as a di scount plan organi zation; or

(v) The continued operation of the discount plan organi zati on woul d
be hazardous to its nenbers.

(b) If the comm ssioner has cause to believe that grounds for the
nonrenewal , suspension, or revocation of a |license exists, the
comm ssioner shall notify the discount plan organization in witing
specifically stating the grounds for the refusal to renew or suspension
or revocation and may al so pursue a hearing on the matter under chapter
48. 04 RCW

(c) Wien the license of a discount plan organization is nonrenewed,
surrendered, or revoked, the discount plan organization shal
i medi ately upon the effective date of the order of revocation or, in
the case of a nonrenewal, the date of expiration of the |icense, stop
any further advertising, solicitation, collecting of fees, or renewal
of contracts, and proceed to wind up its affairs transacted under the
license.

(d) (i) Wen the conm ssioner suspends a discount pl an
organi zation's authority to enroll new nenbers, the suspension order
must specify the period during which the suspension is to be in effect
and the conditions, if any, that nust be nmet by the discount plan
organi zation prior to reinstatenent of its |license to enroll nenbers.

(i1) The comm ssioner may rescind or nodify the order of suspension
prior to the expiration of the suspension period.

(iii1) The license of a discount plan organization my not be
reinstated unless requested by the discount plan organization. The

p. 9 SSB 5480. SL
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comm ssioner shall not grant the request for reinstatenent if the
comm ssioner finds that the circunstances for which the suspension
occurred still exist or are likely to recur.

(9) Each Ilicensed discount plan organization shall notify the
commi ssioner imediately whenever the discount plan organization's
license, or other form of authority to operate as a discount plan
organi zation in another state, is suspended, revoked, or nonrenewed in
that state.

(10) A health care provider who provides discounts to his or her
own patients wi thout any cost or fee of any kind to the patient is not
required to obtain and maintain a license under this chapter as a
di scount pl an organi zati on.

NEW SECTION. Sec. 6. (1) Except under subsection (3) of this
section, before the commssioner issues a license to any person
required to obtain a |icense under section 5 of this act, the person
seeking to operate a discount plan organi zati on nust have a net worth
of at |least one hundred fifty thousand dol | ars.

(2) At all times, except under subsection (3) of this section, each
di scount plan organi zation nust maintain a net worth of at |east one
hundred fifty thousand dol |l ars.

(3) By rule of the comm ssioner, the anbunts in subsections (1) and
(2) of this section may be adjusted annually for inflation.

NEW SECTION. Sec. 7. (1) Each lIicensed di scount plan organization
shall continuously maintain in force a surety bond in its own nanme in
an anmount not less than thirty-five thousand dollars to be used in the
di scretion of the comm ssioner to protect the financial interest of
Washi ngt on nmenbers. The bond nust be issued by an insurance conpany
licensed to do business inthis state.

(2) In lieu of the bond specified in subsection (1) of this
section, a licensed discount plan organization may deposit and maintain
deposited wth the commssioner, or at the discretion of the
comm ssioner, wth any organization or trustee acceptable to the
comm ssioner through which a custodial or controlled account is
utilized, cash, securities, or any conbination of these or other
measures that are acceptable to the conm ssioner which always have a
mar ket val ue of not less than thirty-five thousand doll ars.

SSB 5480. SL p. 10
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(3) Al inconme from a deposit nmade under subsection (2) of this
section is an asset of the discount plan organization.

(4) Except for the comm ssioner, the assets or securities held in
this state as a deposit under subsection (1) or (2) of this section are
not subject to levy by a judgnent creditor or other claimnt of the
di scount pl an organi zati on.

NEW__ SECTI ON.  Sec. 8. (1) The  conm ssi oner may  conduct
investigations to determne whether any person has violated any
provision of this chapter and may, if the conm ssioner has a reason to
bel i eve that the discount plan organization is not conplying with the
requi renments of this chapter, exam ne the business and affairs of any
di scount pl an organi zati on.

(2) An exam nation conducted under subsection (1) of this section
nmust be perforned in accordance with chapter 48.03 RCW except that RCW
48.03.060 (1) and (2) shall not be applicable to the exam nation of
persons regi stered under this chapter.

(3) The conm ssi oner nay:

(a) Order any discount plan organi zati on or applicant that operates
a discount plan organization to produce any records, books, files
advertising, and solicitation materials or other information; and

(b) Gather evidence and take statenents under oath to determ ne
whet her the di scount plan organization or applicant is in violation of
the lawor is acting contrary to the public interest.

(4) The di scount plan organization or applicant that is the subject
of the exam nation or investigation shall pay the expenses incurred in
conducting the exam nation or investigation. Failure by the discount
pl an organi zation or applicant to pay the expenses is grounds for
denial or revocation of a license to operate as a discount plan
or gani zati on.

(5) Al discount plan organi zations or applicants that are subject
to exam nations, investigations, or annual reporting requirenents under

this chapter shall mintain detailed books and records of the
fol | ow ng:

(a) Records docunenting all Washington transactions, show ng al
funds received and all funds disbursed to Washington nenbers,

prospective nenbers, providers, and provi der networks;

p. 11 SSB 5480. SL
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(b) Al contracts or agreenents with providers of the services
under a discount plan offered in Washington or sold to Washington
resi dents; and

(c) Telephone scripts for marketing activities to which this
chapter applies.

The di scount plan organi zation shall maintain the books and records
described in this section, in addition to the books and records
required to be nmai ntai ned under section 10 of this act, for a period of
at | east two years.

NEW SECTION. Sec. 9. (1) A discount plan organi zation may charge
a periodic charge as well as a reasonabl e one-tinme processing fee of no
nmore than thirty dollars for a discount plan, or such other anount as
established by rule, but may not require paynent of these or any other
charges or fees by direct debit from a banking, credit, or debit card
account unless that nethod of paynent is clearly and conspicuously
di sclosed to the prospective nenber. Al charges and fees nust be
provided in witing to the nenber when the nenber first joins the plan.

(2) When a marketer or discount plan organization solicits a
di scount plan in conjunction with any other product, all charges that
a nenber or prospective nenber nust pay for each di scount plan nust be
provided in witing as a separate itemto the menber or prospective
menber, unless the entire anmount of the periodic charge which includes
the periodic discount plan charge will be refunded if the nenber
cancels his or her nenbership in the di scount plan organization wthin
the first thirty days after the date of receipt of the witten
docunents for the discount plan as provided in subsection (3) of this
section.

(3)(a)(i) If a nmenber cancels his or her nenbership in the di scount
plan organization within the first thirty days after the date of
receipt of the witten docunents for the discount plan described in
section 12(4) of this act, the nmenber nust receive a rei nbursenent of
all periodic charges upon return of the discount plan card to the
di scount pl an organi zati on.

(i1)(A) Cancellation occurs when notice of cancellation is givento
t he di scount pl an organi zati on.

(B) Notice of cancellation is given when delivered by hand or

SSB 5480. SL p. 12
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deposited in a mail box, properly addressed and postage prepaid to the
mai | i ng address of the discount plan organization, or e-nailed to the
e-mai | address of the discount plan organi zati on.

(tit) A discount plan organization shall return in full any
periodic charge charged or collected after the nmenber has given the
di scount pl an organi zati on notice of cancell ation.

(b) I'f the discount plan organization cancels a nenbership for any
reason other than nonpaynent of charges by the nenber, the discount
pl an organi zation shall make a pro rata rei nbursenment of all periodic
charges to the nenber.

NEW SECTION. Sec. 10. (1)(a) A discount plan organization shall
have a witten health care provider agreement with all health care
providers for whose health care services it provides access to a
discount to its nenbers. The witten health care provider agreenent
may be entered into directly wth the health care provider or
indirectly with a health care provider network to which the health care
provi der bel ongs.

(b) A health care provider agreenent between a discount plan
organi zati on and a health care provider nust provide the foll ow ng:

(1) Alist of the health care services and products to be provided
at a di scount;

(ii1) The ampunt or ampunts of the discounts or, alternatively, a
fee schedule that reflects the health care provider's di scounted rates;
and

(iii1) That the health care provider may not charge nenbers nore
t han the discounted rates.

(c) A health care provider agreenent between a discount plan
organi zation and a health care provider network nust require that the
health care provider network have witten agreenents with its health
care providers that:

(i) Contain the provisions described in (b) of this subsection;

(i) Authorize the health care provider network to contract with
t he di scount plan organization on behalf of the health care provider;
and

(iii1) Require the health care provider network to nmamintain an
up-to-date list of its contracted health care providers and to provide
the list on a nonthly basis to the di scount plan organizati on.

p. 13 SSB 5480. SL
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(d) A health care provider agreenent between a discount plan
organi zation and an entity that contracts with a health care provider
network nust require that the entity, in its contract with the health
care provider network, require the health care provider network to have
witten agreenents with its health care providers that conply with (c)
of this subsection.

(e) The discount plan organization shall maintain a copy of each
health care provider agreenent into which it has entered and shall
pronptly furnish a copy of each agreenent to the comm ssioner when
request ed.

(2)(a) Each discount plan organization shall mnaintain on an
internet web site a list of the names and addresses of the health care
providers with which it has a current provider agreenent directly or
through a health care provider network. This |ist nust be updated
every thirty days. The internet web site address nust be promnently
di spl ayed on all of its advertisenents, narketing materials, brochures,
and di scount pl an cards.

(b) This subsection applies to those health care providers wth
whi ch the discount plan organization has a current provider agreenent
directly as well as those health care providers that are nenbers of a
health care provider network with which the di scount plan organization
has a current provider agreenent.

NEW SECTION. Sec. 11. (1) A discount plan organization may market
its products directly to consuners or contract with nmarketers for the
distribution of its discount plans.

(2)(a) The discount plan organization shall have an executed
witten agreement with a marketer prior to the marketer's marketing,
pronoting, selling, or distributing the discount plan organization's
di scount pl ans.

(b) The agreenent between the discount plan organization and the
mar ket er nmust prohibit the marketer from using advertising, marketing
mat erials, brochures, and di scount plan cards without first having the
di scount pl an organi zation's approval in witing.

(c) The discount plan organi zation is bound by and responsible for
the activities of a nmarketer that are wthin the scope of the
mar keter' s agency rel ationship with the organi zati on.
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(3) A discount plan organization shall approve in witing all
advertisenents, nmarketing materials, brochures, and di scount cards used
by marketers to market, pronote, sell, or distribute the discount plan
prior to their use.

(4) Upon request, a discount plan organization shall submt to the
conmm ssioner all advertising, marketing materials, and brochures used
or to be used in connection with the organization's di scount plans.

NEW_ SECTION. Sec. 12. (1)(a) Al advertisenments, marketing
efforts, pronotions, marketing materials, discount plan docunents,
brochures, discount plan cards, and any other communications of a
di scount plan organi zation provided to prospective nenbers and nmenbers
nmust be truthful and not msleading in fact or in inplication.

(b) Any advertisenent, nmarketing material, discount plan docunent,
brochure, discount plan card, or other communication is msleading in
fact or in inplication if it has a capacity or tendency to m slead or
deceive based on the overall inpression that it nay reasonably be
expected to create within the segnment of the public to which it is
di r ect ed.

(c) A discount plan organization shall conduct its business inits
own | egal nane and all witten comrunications froma discount plan to
regul ators and consuners nust promnently display the discount plan
organi zation's full |egal nane.

(2) A discount plan organization shall not:

(a) Except as otherwi se provided in this chapter or as a disclainer
of any relationship between di scount plan benefits and i nsurance, or as
a description of an insurance product connected with a discount plan,
use in its advertisenents, marketing efforts, pronotions, marketing
materials, discount plan docunents, brochures, and di scount plan cards
the term"insurance";

(b) Describe or characterize the discount plan as being insurance
whenever a discount plan is bundled with an insured product and the
i nsurance benefits are incidental to the discount plan benefits;

(c) Use in its advertisenents, marketing efforts, pronotions,
mar keting materials, discount plan docunents, brochures, and di scount
plan cards words or phrases that are comonly associated with the
busi ness of insurance, such as the terns "health plan," "coverage,"
"copay, " "copaynents, " "deductible," "preexisting condi tions,"
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"guar ant eed i ssue, " "premum" "PPO, " "preferred provi der
organi zation," or simlar terns, in a manner that could reasonably
m sl ead an individual into believing that the discount plan is health
i nsur ance;

(d) Use language in its advertisenents, marketing efforts,
pronotions, marketing material, discount plan docunents, brochures, and
di scount plan cards with respect to being |icensed by the insurance
comm ssioner's office in a manner that could reasonably m slead an
i ndividual into believing that the discount plan is insurance or has
been endorsed by the insurance comm ssioner's office;

(e) Make m sleading, deceptive, or fraudulent representations
regarding the discount or range of discounts offered by the discount
pl an or the access to any range of discounts offered by the discount
pl an;

(f) Have restrictions on access to discount plan providers
i ncl udi ng, except for hospital services, waiting periods and
notification periods; or

(g) Pay health care providers any fees for health care services or
coll ect or accept noney froma nenber to pay a health care provider for
health care services provided under the discount plan, unless the
di scount plan organi zation has an active certificate of authority or
regi stration i n Washi ngt on.

(3)(a) Each discount plan organization shall nake the follow ng
general disclosures in not |less than twelve-point type on the first
content page of any advertisenments, marketing materials, or brochures
made avail able to the public relating to a discount plan, along with
any enrol Il nment fornms given to a prospective nenber:

(1) That the plan is a discount plan and i s not insurance coverage;

(ti) If true, that the range of discounts for health care services
provi ded under the plan will vary depending on the type of health care
provi der and health care service received;

(ti1) That the discount plan organi zati on does not make paynents to
providers for the health care services received under the discount
pl an, unl ess the discount plan organi zation has an active certificate
of authority or registration, as described in subsection (2)(g) of this
section;

(iv) That the plan nenber is obligated to pay for all health care
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services, but will receive the stated discount fromthose health care
provi ders that have a current provider agreenent with the di scount plan
or gani zation; and

(v) The toll-free telephone nunber and internet web site address
for the |icensed di scount plan organization for prospective nmenbers and
menbers to obtain additional information about and assistance with the
discount plan and up-to-date lists of health care providers
participating in the di scount plan.

(b) If the initial contact with a prospective nenber is by
t el ephone, the disclosures required under (a) of this subsection nust
be made orally and included in the initial witten materials that
describe the benefits wunder the discount plan provided to the
prospective or new nenber.

(4)(a) In addition to the general disclosures required under
subsection (3) of this section, each discount plan organization shal
send to:

(i) Each prospective nenber, at their request, information that
describes the terns and conditions of the discount plan, including any
limtations or restrictions on the refund of any processing fees or
periodic charges associated with the discount plan. The witten
materials presented nust not be dependent upon the requestor first
maki ng any formof paynment or enrolling in the plan; and

(i1) Each new nenber, within fourteen cal endar days of enroll nent,
witten docunents that contain all ternms and conditions of the di scount
pl an.

(b) The witten docunents required under (a)(ii) of this subsection
nmust be clear and include the follow ng information:

(i) The nane of the nenber;

(i1) The benefits to be provi ded under the di scount plan;

(tii1) Any processing fees and periodic charges associated with the
di scount plan, including any limtations or restrictions on the refund
of any processing fees and periodi c charges;

(iv) The node of paynent of any processing fees and periodic
charges, such as nonthly or quarterly, and procedures for changing the
node of paynent;

(v) Any limtations, exclusions, or exceptions regarding the
recei pt of discount plan benefits;
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(vi) Any waiting periods for receiving discounts on hospital
servi ces under the discount plan;

(vii) Procedures for obtaining discounts under the discount plan,
such as requiring nenbers to contact the discount plan organization to
make an appointnment with a health care provider on the nenber's behal f;

(viii) Cancellation procedures, including information on the
menber's thirty-day cancellation rights and refund requirenents and
procedures for obtaining refunds;

(1 x) Renewal, term nation, and cancellation terns and conditions;

(x) Procedures for adding new nenbers to a famly discount plan, if
appl i cabl e;

(xi) Procedures for filing conplaints under the discount plan
organi zation's conplaint system and information that, if the nenber
remai ns dissatisfied after conpleting the organization's conplaint
system the plan nenber nmay contact the office of the insurance
conm ssi oner; and

(xii1) The nanme, telephone nunber, internet web site address, and
mai |l i ng address of the licensed discount plan organization or other
entity where the nenber can neke inquiries about the plan, or send
cancel l ation notices and file conpl aints.

NEW SECTION. Sec. 13. Each discount plan organization shal
provi de the comm ssioner at least thirty days' advance notice of any
change in the discount plan organization's nanme, address, principa
busi ness address, numiling address, toll-free telephone nunber, or
internet web site address.

NEW_ SECTION. Sec. 14. (1) If the information required in
subsection (2) of this section is not provided at the tinme of renewal
of a license under section 5 of this act, a discount plan organization
shall file an annual report wth the commssioner in the form
prescribed by the commssioner no later than March 31st of the
foll ow ng year.

(2) The annual report nust be filed with the comm ssioner,
acconpani ed by the twenty dollar annual reporting fee to be deposited
into the general fund. The annual report nust include:
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(a) Audited financial statenments prepared in accordance wth
general |y accepted accounting principles certified by an independent
certified public accountant, including the organization's balance
sheet, incone statenment, and statenent of changes in cash flow for the
precedi ng year. However, subject to the approval of the conmm ssioner,
an organization that is an affiliate of a parent entity that is
publicly traded and that prepares audited financial statenents
reflecting the consolidated operations of the parent entity may submt
the audited financial statement of the parent entity and a witten
guaranty that the mninmum capital requirenments required under section
6 of this act will be net by the parent entity instead of the audited
financial statenent of the organization;

(b) If different fromthe initial application for a license, or at
the time of renewal of a license, or the l|ast annual report, as
appropriate, a list of the nanes and resi dence addresses of all persons
responsi ble for the conduct of the organization's affairs, together
wth a disclosure of the extent and nature of any contracts or
arrangenments with these persons and the discount plan organization,
i ncl udi ng any possi ble conflicts of interest;

(c) The nunber of current nenbers the discount plan organization
has in the state; and

(d) Any other information relating to the performance of the
di scount plan organization that may be required by the comm ssi oner.

(3) Any discount plan organization that fails to file an annua
report in the form and within the tine required by this section is
subj ect to the foll ow ng:

(a) Monetary penalties of:

(1) Up to five hundred dollars each day for the first ten days
during which the violation continues; and

(i1) Up to one thousand dollars each day after the first ten days
during which the violation continues; and

(b) Upon notice by the comm ssioner, |o0ss, suspension, or
revocation of its license and authority to enroll new nenbers or to do
business inthis state while the violation continues.

NEW SECTION. Sec. 15. Each discount plan organization shal
designate and provide the conm ssioner wth the nane, address, and
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t el ephone nunber of the organization's conpliance officer responsible
for ensuring conpliance with this chapter

NEW SECTION. Sec. 16. (1) Inlieu of or in addition to suspendi ng
or revoking a discount plan organization's |license under section 5(8)
of this act, whenever the comm ssioner has cause to believe that any
person is violating or is about to violate any provision of this
chapter or any rules adopted under this chapter or any order of the
conmi ssi oner, the conmm ssioner may:

(a) Issue a cease and desi st order; and

(b) After hearing or with the consent of the discount plan
organi zation and in addition to or in lieu of the suspension,
revocation, or refusal to renew any |icense, inpose a nonetary penalty
of not less than one hundred dollars for each violation and not nore
than ten thousand dollars for each viol ation.

(2) A person that willfully operates as or aids and abets another
operating as a discount plan organization in violation of section 5(1)
of this act commts insurance fraud and i s subject to RCW48.15. 020 and
48.15.023, as if the unlicensed discount plan organization were an
unaut horized insurer, and the fees, dues, ~charges, or other
consideration collected from the nmenbers by the unlicensed discount
pl an organi zati on or marketer were i nsurance prem uns.

(3) A person that collects fees for purported nenbership in a
di scount plan but willfully fails to provide the prom sed benefits
commts a theft and upon conviction is subject to the provisions of
Title 9A RCW In addition, upon conviction, the person shall pay
restitution to persons aggrieved by the violation of this chapter.

(4) Any person damaged by acts that violate this chapter may
mai ntain an action for the recovery of damages caused by that act or
acts.

(a) An action for violation of this section may be brought:

(1) I'nthe county where the plaintiff resides;

(1i) I'n the county where the plaintiff conducts business; or

(iii) I'n the county where the discount plan was sold, narketed,
pronoted, advertised, or otherw se distributed.

(b) The acceptance or use of any discount plan or discount plan
card does not operate as a waiver of any civil, crimnal, or
adm nistrative claimthat may be asserted under this chapter.
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NEW SECTION. Sec. 17. (1)(a) In addition to the penalties and
ot her enforcenent provisions of this chapter, the comm ssioner nay seek
both tenporary and permanent injunctive relief when:

(1) Adiscount plan is being operated by a person or entity that is
not |icensed under this chapter; or

(1i) Any person, entity, or discount plan organization has engaged
in any activity prohibited by this chapter or any rul e adopted under
this chapter.

(b) The venue for any court proceedi ng brought under this section
is Thurston county.

(2) The conm ssioner's authority to seek injunctive relief is not
condi ti oned on havi ng conducted any proceedi ng under chapter 34.05 RCW

NEW_ SECTION. Sec. 18. The conmm ssioner nay adopt rules to
i npl enment this chapter

NEW_ SECTION. Sec. 19. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

NEW SECTION. Sec. 20. Any person, organization, or entity that
has engaged in a discount plan business to which this chapter applies,
and has done so on or before the effective date of this section, has
six nmonths followng the effective date of this section to submt a
substantially conplete application for a license as provided in section
5 of this act and to otherwwse cone into conpliance wth the
requi renents of this chapter.

NEW SECTION. Sec. 21. Sections 1 through 20 of this act
constitute a new chapter in Title 48 RCW

Passed by the Senate March 9, 20009.

Passed by the House April 13, 20009.

Approved by the Governor April 22, 2009.

Filed in Ofice of Secretary of State April 23, 2009.
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