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SUBSTI TUTE SENATE BI LL 5777

AS AMENDED BY THE HOUSE
Passed Legislature - 2009 Regul ar Session
State of WAshi ngton 61lst Legislature 2009 Regul ar Session

By Senate Health & Long-Term Care (originally sponsored by Senators
Murray and Parlette)

READ FI RST TI ME 02/ 24/ 09.

AN ACT Relating to the Washington state health insurance pool
amendi ng RCW 48. 41. 060, 48.41.100, and 48.41.100; adding a new section
to chapter 48.66 RCW creating a new section; and providing contingent
effective dates.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. A new section is added to chapter 48.66 RCW
to read as foll ows:

Any medi care eligible person who is rejected for nedical reasons,
is required to accept restrictive riders, an up-rated premum or
preexisting conditions limtations, the effect of which is to
substantially reduce coverage fromthat recei ved by a person consi dered
a standard risk by at | east one nmenber as defined in RCW48.41.030(14)
shal |l be provided witten notice fromthe issuer of nedi care suppl enent
coverage to whom application was nade of the decision not to accept the
person's application for enrollnent, or to require such restrictions.
The notice shall further state that the person is eligible for nmedicare
part C coverage offered in the person's geographic area or coverage
provi ded by the Washington state health i nsurance pool for Wshi ngton
residents, and shall include information about nedicare part C plans
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offered in the person's geographic area, about the Washington state
health insurance pool, and about available resources to assist the
person in choosi ng appropri ate coverage.

Sec. 2. RCW48.41.060 and 2008 ¢ 217 s 47 are each anended to read
as follows:

(1) The board shall have the general powers and authority granted
under the laws of this state to insurance conpanies, health care

service contractors, and heal th mai nt enance organi zations, |icensed or
registered to offer or provide the kinds of health coverage defined
under this title. |In addition thereto, the board shall:

(a) Designate or establish the standard health questionnaire to be
used under RCW 48.41. 100 and 48.43.018, including the formand content
of the standard health questionnaire and the nethod of its application.
The questionnaire nust provide for an objective evaluation of an
individual's health status by assigning a discreet neasure, such as a

system of point scoring to each individual. The questionnaire nust not
contain any questions related to pregnancy, and pregnancy shall not be
a basis for coverage by the pool. The questionnaire shall be designed

such that it is reasonably expected to identify the eight percent of
persons who are the nobst costly to treat who are under individua
coverage in health benefit plans, as defined in RCW 48.43.005, in
Washi ngton state or are covered by the pool, if applied to all such
persons;

(b) Qotain froma nenber of the American acadeny of actuaries, who
i's independent of the board, a certification that the standard health
gquestionnaire neets the requirenents of (a) of this subsection;

(c) Approve the standard heal th questionnaire and any nodifications
needed to conply with this chapter. The standard health questionnaire
shall be submtted to an actuary for certification, nodified as
necessary, and approved at |east every ((etghteen)) thirty-six nonths.
The designation and approval of the standard health questionnaire by
the board shall not be subject to review and approval by the
comm ssioner. The standard health questionnaire or any nodification
thereto shall not be used until ninety days after public notice of the
approval of the questionnaire or any nodification thereto, except that
the initial standard health questionnaire approved for use by the board

SSB 5777. SL p. 2
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after March 23, 2000, may be used inmediately follow ng public notice
of such approval;

(d) Establish appropriate rates, rate schedul es, rate adjustnents,
expense allowances, claim reserve fornmulas and any other actuari al
functions appropriate to the operation of the pool. Rates shall not be
unreasonable in relation to the coverage provided, the risk experience,
and expenses of providing the coverage. Rates and rate schedul es may
be adjusted for appropriate risk factors such as age and area vari ati on
in claim costs and shall take into consideration appropriate risk
factors in accordance with established actuarial underwiting practices
consi stent with Washington state individual plan rating requirenents
under RCWA48. 44. 022 and 48. 46. 064,

(e)(i) Assess nenbers of the pool in accordance with the provisions
of this chapter, and nmake advance interim assessnents as my be
reasonabl e and necessary for the organizational or interim operating
expenses. Any interim assessnents will be credited as of fsets agai nst
any regul ar assessnents due follow ng the close of the year.

(1i) Self-funded nmultiple enployer wel fare arrangenents are subj ect
to assessnent under this subsection only in the event that assessnents
are not preenpted by the enployee retirenent incone security act of
1974, as anmended, 29 U. S.C. Sec. 1001 et seq. The arrangenents and the
comm ssioner shall initially request an advisory opinion from the
United States departnent of |abor or obtain a declaratory ruling from
a federal court on the legality of 1inposing assessnents on these
arrangenents before inposing the assessnent. Once the legality of the
assessnments has been determined, the nultiple enployer welfare
arrangenent certified by the insurance comm ssioner nust begi n paynent
of these assessnents.

(ti1) If there has not been a final determ nation of the legality
of these assessnents, then beginning on the earlier of (A the date the
fourth multiple enployer welfare arrangenent has been certified by the

i nsurance conmm ssioner, or (B) April 1, 2006, the arrangenent shall
deposit the assessnents inposed by this subsection into an interest
beari ng escrow account mnaintained by the arrangenent. Upon a fina

determ nation that the assessnents are not preenpted by the enployee
retirement inconme security act of 1974, as anended, 29 U S.C. Sec. 1001
et seq., all funds in the interest bearing escrow account shall be
transferred to the board;
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(f) Issue policies of health coverage in accordance with the
requi renments of this chapter;

(g) Establish procedures for the admnistration of the prem um
di scount provided under RCW 48.41.200(3)(a)(iii);

(h) Contract with the Washington state health care authority for
the admnistration of +the premum discounts provided under RCW
48.41.200(3)(a) (i) and (ii);

(i) Set a reasonable fee to be paid to an insurance producer
licensed in Washington state for submtting an acceptable application
for enrollnment in the pool; and

(j) Provide certification to the comm ssioner when assessnents w ||
exceed the threshold | evel established in RCW 48. 41. 037.

(2) In addition thereto, the board may:

(a) Enter into contracts as are necessary or proper to carry out
t he provisions and purposes of this chapter including the authority,
wth the approval of the conm ssioner, to enter into contracts with
simlar pools of other states for the joint performance of comon
adm ni strative functions, or wth persons or other organizations for
the performance of adm nistrative functions;

(b) Sue or be sued, including taking any |egal action as necessary
to avoid the paynent of inproper clains against the pool or the
coverage provided by or through the pool;

(c) Appoint appropriate legal, actuarial, and other committees as
necessary to provi de technical assistance in the operation of the pool,
policy, and other contract design, and any other function within the
authority of the pool; and

(d) Conduct periodic audits to assure the general accuracy of the
financial data submtted to the pool, and the board shall cause the
pool to have an annual audit of its operations by an independent
certified public accountant.

(3) Nothing in this section shall be construed to require or
aut hori ze the adopti on of rul es under chapter 34.05 RCW

Sec. 3. RCW48.41.100 and 2007 ¢ 259 s 30 are each anended to read
as follows:

(1)(a) The follow ng persons who are residents of this state are
eligible for pool coverage:

SSB 5777. SL p. 4
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((()) (i) Any person who provides evidence of a carrier's
decision not to accept him or her for enrollnent in an individua
heal th benefit plan as defined in RCW48.43. 005 based upon, and within
ninety days of the receipt of, the results of the standard health
questionnaire designated by the board and admnistered by health
carriers under RCW48. 43. 018;

((b)y)) (i) Any person who continues to be eligible for pool
coverage based upon the results of the standard health questionnaire
designated by the board and adm nistered by the pool adm nistrator
pursuant to subsection (3) of this section;

((€e)y)) (i) Any person who resides in a county of the state where
no carrier or insurer eligible under chapter 48.15 RCWoffers to the
public an individual health benefit plan other than a catastrophic
health plan as defined in RCW48.43.005 at the tinme of application to
t he pool, and who nmaekes direct application to the pool; ((anrd

) (iv) Any ((redicare—eligible)) person ((upenr—previding))
becom ng_eligible for_ nedicare_ before_ August 1, 2009, who_provides
evidence of (A) a rejection for nedical reasons, (B) a requirenent of
restrictive riders, (C an up-rated premum ((e+)) (D) a preexisting
conditions limtation ((ear—a)), or (E) lack of access to or for_a
conprehensi ve nedicare supplenental insurance policy under chapter
48.66 RCW the effect of any of which is to substantially reduce
coverage fromthat received by a person considered a standard risk by
at | east one nenber within six nonths of the date of application; and

(v) Any person becom ng eligible for nedicare on or after August 1,
2009, who does not have access to a reasonable choice of conprehensive
nedi care part C plans, as defined in (b) of this subsection, and who
provides evidence of (A) a rejection for nedical reasons, (B) a
requirenent of restrictive_ riders, (C _ an_up-rated premium (D) a
preexisting conditions limtation, or (E) lack of access to or for a
conpr ehensi ve nedi care_ supplenmental 1nsurance policy under chapter
48.66__RCW _the effect of any of which is_to_ substantially reduce
coverage fromthat received by a person considered a standard risk by
at | east one nenber within six nonths of the date of application.

(b) For purposes of (a)(v) of this subsection (1), a person does
not have access to a reasonable choice_of plans unless the person has
a_choice of health mintenance organization or preferred provider

organi zation nedicare part C plans offered by at | east three different
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carriers_that have had_provider networks in_the person's county_ of
residence_for_ at_ Jleast five years. The plan_options_ nust _include
coverage at |east as conprehensive as a plan F nedi care suppl enent pl an
conbined with nedicare parts A and_B. The_ plan_options_ nust also
provi de access to adequate and_stable provider networks that nake up-
to-date provider directories easily accessible on the carrier web site,
and will provide themin hard copy, if _requested. In addition, if no
heal t h mai nt enance organi zati on or preferred provider organi zation plan
includes the health care provider with whom the person_ has an
established care_ relationship and_from whom he or_ she has_ received
treatnent within the past twelve nonths, the_ person_does not_ have
reasonabl e access.

(2) The followng persons are not eligible for coverage by the
pool :

(a) Any person having term nated coverage in the pool unless (i)
twel ve nont hs have | apsed since termnation, or (ii) that person can
show conti nuous ot her coverage which has been involuntarily term nated
for any reason other than nonpaynent of prem uns. However, these
exclusions do not apply to eligible individuals as defined in section
2741(b) of the federal health insurance portability and accountability
act of 1996 (42 U.S.C. Sec. 300gg-41(b));

(b) Any person on whose behalf the pool has paid out two mllion
dollars in benefits;

(c) Inmates of public institutions and those persons ((whese
benefits—are—duptHcatedunder—puble—prograns)) who becone eligible for
nedi cal assistance_after June 30, 2008, as defined in RCW74.09.010.
However, these exclusions do not apply to eligible individuals as
defined in section 2741(b) of the federal health insurance portability
and accountability act of 1996 (42 U S.C. Sec. 300gg-41(b));

(d) Any person who resides in a county of the state where any
carrier or insurer regulated under chapter 48.15 RCW offers to the
public an individual health benefit plan other than a catastrophic
health plan as defined in RCW48.43.005 at the tine of application to
the pool and who does not qualify for pool coverage based upon the
results of the standard heal th questionnaire, or pursuant to subsection

(D((€e))) (a)(iv) of this section.

(3) When a carrier or insurer regulated under chapter 48.15 RCW

SSB 5777. SL p. 6
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begins to offer an individual health benefit plan in a county where no
carrier had been offering an individual health benefit plan:

(a) If the health benefit plan offered is other than a catastrophic
health plan as defined in RCW48. 43. 005, any person enrolled in a pool

pl an pursuant to subsection (1)((€e))) (&) (iii) of this section in that
county shall no longer be eligible for coverage under that plan
pursuant to subsection (1)((€fe))) (a)(iil of this section, but may

continue to be eligible for pool coverage based upon the results of the
standard heal th questionnaire designated by the board and adm ni stered

by the pool admnistrator. The pool admnistrator shall offer to
adm ni ster the questionnaire to each person no longer eligible for
coverage under subsection (1)((fey)) (a)(iii) of this section wthin

thirty days of determning that he or she is no | onger eligible;

(b) Losing eligibility for pool coverage under this subsection (3)
does not affect a person's eligibility for pool coverage under
subsection (1)(a) (), (()) (1), or ((&&)) (iv) of this section;
and

(c) The pool admnistrator shall provide witten notice to any
person who is no |longer eligible for coverage under a pool plan under
this subsection (3) wthin thirty days of the admnistrator's
determ nation that the person is no longer eligible. The notice shall:
(1) Indicate that coverage under the plan will cease ninety days from
the date that the notice is dated; (ii) describe any other coverage
options, either in or outside of the pool, available to the person;
(ii1) describe the procedures for the adm nistration of the standard
health questionnaire to determne the person's continued eligibility

for coverage under subsection (1)((€b)y)) (a)(ii) of this section; and
(1v) describe the enrollnment process for the avail able options outside
of the pool.

(4) The board shall ensure that an independent analysis of the
eligibility standards for the pool coverage is conducted, including
examning the eight percent eligibility threshold, eligibility for
nmedi caid enrollees and other publicly sponsored enrollees, and the
i npacts on the pool and the state budget. The board shall report the
findings to the | egislature by Decenber 1, 2007.

Sec. 4. RCW48.41.100 and 2008 ¢ 317 s 4 are each amended to read
as foll ows:

p. 7 SSB 5777. SL
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(1)(a) The follow ng persons who are residents of this state are
eligible for pool coverage:

((()) (i) Any person who provides evidence of a carrier's
decision not to accept him or her for enrollnent in an individua
heal th benefit plan as defined in RCW48.43. 005 based upon, and within
ninety days of the receipt of, the results of the standard health
questionnaire designated by the board and admnistered by health
carriers under RCW48. 43. 018;

((b)y)) (i) Any person who continues to be eligible for pool
coverage based upon the results of the standard health questionnaire
designated by the board and adm nistered by the pool adm nistrator
pursuant to subsection (3) of this section;

((€e)y)) (i) Any person who resides in a county of the state where
no carrier or insurer eligible under chapter 48.15 RCWoffers to the
public an individual health benefit plan other than a catastrophic
health plan as defined in RCW48.43.005 at the tinme of application to
t he pool, and who nmakes direct application to the pool; ((anrd

&H—Anry—redicare—eligible—person—upon—providing)) (iv) Any person
becom ng_eligible for_ nedicare_ before_ August 1, 2009, who_provides
evidence of (A) a rejection for nedical reasons, (B) a requirenent of
restrictive riders, (C an up-rated premum ((e+)) (D) a preexisting
conditions limtation ((ear—a)), or (E) lack of access to or for_a
conprehensi ve nedicare supplenental insurance policy under chapter
48.66 RCW the effect of any of which is to substantially reduce
coverage fromthat received by a person considered a standard risk by
at | east one nenber within six nonths of the date of application; and

(v) Any person becom ng eligible for nedicare on or after August 1,
2009, who does not have access to a reasonable choice of conprehensive
nedi care part C plans, as defined in (b) of this subsection, and who
provides evidence of (A) a rejection for nedical reasons, (B) a
requirenent of restrictive riders, (C _ an_up-rated premium (D) _ a
preexisting conditions limtation, or (E) lack of access to or for a
conpr ehensi ve nedi care_ supplenmental 1nsurance policy under chapter
48.66__RCW _the effect of any of which is_to_ substantially reduce
coverage fromthat received by a person considered a standard risk by
at | east one nenber within six nonths of the date of application.

(b) For purposes of (a)(v) of this subsection (1), a person does
not have access to a reasonable choice_of plans unless the person has

SSB 5777. SL p. 8
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a_choice of health nmintenance organization or preferred provider
organi zation nedicare part C plans offered by at |least three different
carriers that have had_provider networks in_the person's county_ of
residence_for_ at_ Jleast five years. The plan_options_ nust _include
coverage at |east as conprehensive as a plan F nedicare suppl enent plan
conbined with nedicare parts A and_B. The_ plan_options_ nust also
provi de access to adequate and_stable provider networks that nake up-
to-date provider directories easily accessible on the carrier web site,
and will provide themin hard copy, if _requested. In addition, if no
heal t h mai nt enance organi zati on or preferred provider organi zation plan
includes the health care_ provider with whom the person_ has an
established care_relationship and_from whom he or_ she has_ received
treatnment _within the past twelve nonths, the person_does_not have
reasonabl e access.

(2) The followng persons are not eligible for coverage by the
pool :

(a) Any person having term nated coverage in the pool unless (i)
twel ve nonths have | apsed since term nation, or (ii) that person can
show conti nuous ot her coverage which has been involuntarily term nated
for any reason other than nonpaynent of prem uns. However, these
exclusions do not apply to eligible individuals as defined in section
2741(b) of the federal health insurance portability and accountability
act of 1996 (42 U.S.C. Sec. 300gg-41(b));

(b) Any person on whose behalf the pool has paid out two mllion
dollars in benefits;

(c) I'nmates of public institutions, and those persons who becone
eligible for nedical assistance after June 30, 2008, as defined in RCW
74.09. 010. However, these exclusions do not apply to eligible
individuals as defined in section 2741(b) of the federal health
i nsurance portability and accountability act of 1996 (42 U. S.C Sec.
3009g-41(b));

(d) Any person who resides in a county of the state where any
carrier or insurer regulated under chapter 48.15 RCW offers to the
public an individual health benefit plan other than a catastrophic
health plan as defined in RCW48.43.005 at the tine of application to
the pool and who does not qualify for pool coverage based upon the
results of the standard heal th questionnaire, or pursuant to subsection

(D((€e))) (a)(iv) of this section.

p. 9 SSB 5777. SL
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(3) When a carrier or insurer regulated under chapter 48.15 RCW
begins to offer an individual health benefit plan in a county where no
carrier had been offering an individual health benefit plan:

(a) If the health benefit plan offered is other than a catastrophic
health plan as defined in RCW48. 43. 005, any person enrolled in a pool

pl an pursuant to subsection (1)((€e))) (&) (iii) of this section in that
county shall no longer be eligible for coverage under that plan
pursuant to subsection (1)((€e))) (a)(iii) of this section, but my

continue to be eligible for pool coverage based upon the results of the
standard heal th questionnaire designated by the board and adm ni stered

by the pool admnistrator. The pool admnistrator shall offer to
adm ni ster the questionnaire to each person no longer eligible for
coverage under subsection (1)((fey)) (a)(iii) of this section wthin

thirty days of determning that he or she is no | onger eligible;

(b) Losing eligibility for pool coverage under this subsection (3)
does not affect a person's eligibility for pool coverage under
subsection (1)(a) (), (()) (1), or ((&&)) (iv) of this section;
and

(c) The pool admnistrator shall provide witten notice to any
person who is no |longer eligible for coverage under a pool plan under
this subsection (3) wthin thirty days of the admnistrator's
determ nation that the person is no longer eligible. The notice shall:
(i) Indicate that coverage under the plan will cease ninety days from
the date that the notice is dated; (ii) describe any other coverage
options, either in or outside of the pool, available to the person;
(ii1) describe the procedures for the adm nistration of the standard
health questionnaire to determne the person's continued eligibility

for coverage under subsection (1)((€b))) (a)(ii) of this section; and
(1v) describe the enroll nment process for the avail able options outside
of the pool.

(4) The board shall ensure that an independent analysis of the
eligibility standards for the pool coverage is conducted, including
examning the eight percent eligibility threshold, eligibility for
nmedi caid enrollees and other publicly sponsored enrollees, and the
i npacts on the pool and the state budget. The board shall report the
findings to the | egislature by Decenber 1, 2007.

SSB 5777. SL p. 10
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NEW SECTION. Sec. 5. The board of the Washington state health
i nsurance pool shall conduct a study of options for equitable, stable,

and broad-based funding sources for the operation of the pool. The
board is authorized to solicit funds to conduct the study. The board
shall report its findings and reconmmendations to the appropriate

comm ttees of the senate and house of representatives by Decenber 15,
20009.

NEW SECTI ON. Sec. 6. Section 3 of this act takes effect if
section 4, chapter 317, Laws of 2008 is null and void on the effective
date of this act; otherw se section 3 of this act is null and void.

NEW SECTION. Sec. 7. Section 4 of this act takes effect if
section 4, chapter 317, Laws of 2008 is in effect on the effective date

of this act; otherwi se section 4 of this act is null and voi d.

Passed by the Senate April 25, 2009.

Passed by the House April 23, 20009.

Approved by the Governor My 19, 20009.

Filed in Ofice of Secretary of State May 20, 20009.
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