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ENGROSSED SENATE BI LL 6610

AS AMENDED BY THE HOUSE
Passed Legislature - 2010 Regul ar Sessi on
State of WAshi ngton 61lst Legislature 2010 Regul ar Session
By Senators Hargrove and McAuliffe; by request of Governor G egoire

Read first tinme 01/19/10. Referred to Commttee on Human Services &
Corrections.

AN ACT Relating to inproving procedures relating to the comm tnent
of persons found not guilty by reason of insanity; anending RCW
10.77.120, 10.77.150, 10.77.160, 10.77.190, and 10.77.200; adding new
sections to chapter 10.77 RCW creating a new section; and providing
expiration dates.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. A new section is added to chapter 10.77 RCW
to read as foll ows:

(1) The secretary shall establish an independent public safety
revi ew panel for the purpose of advising the secretary and the courts
with respect to persons who have been found not guilty by reason of
insanity. The panel shal | provi de advi ce regar di ng al
recommendations: (a) For a change in commtnent status; (b) to all ow
furl oughs or tenporary |eaves acconpanied by staff; or (c) to permt
nmovenent about the grounds of the treatnent facility, with or w thout
t he acconpani nent of staff.

(2) The nmnenbers of the public safety review panel shall be
appoi nted by the governor for a renewable termof three years and shal
i ncl ude the foll ow ng:
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(a) A psychiatrist;

(b) Alicensed clinical psychol ogist;

(c) Arepresentative of the departnent of corrections;

(d) A prosecutor or a representative of a prosecutor's associ ation;

(e) A representative of |aw enforcenent or a |aw enforcenent
associ ati on;

(f) A consumer and fam |y advocate representative; and

(g0 A public defender or a representative of a defender's
associ ati on.

(3) Thirty days prior to issuing a recomrendati on for conditional
rel ease under RCW 10.77.150 or forty-five days prior to issuing a
recommendation for release under RCW 10.77.200, the secretary shall
submt its recommendation with the conmtted person's application and
the department's risk assessnment to the public safety review panel
The public safety review panel shall conplete an i ndependent assessnent
of the public safety risk entailed by the secretary's proposed
conditional release recommendation or release recomendation and
provide this assessnent in witing to the secretary. The public safety
review panel may, within funds appropriated for this purpose, request
additional evaluations of the commtted person. The public safety
review panel may indicate whether it is in agreenment wth the
secretary's recommendation, or whether it would issue a different
reconmendat i on. The secretary shall provide the panel's assessnent
when it is received along with any supporting docunentation, including
all previous reports of evaluations of the commtted person in the
person's hospital record, to the court, prosecutor in the county that
ordered the person's conm tnment, and counsel for the commtted person.

(4) The secretary shall notify the public safety review panel at
appropriate intervals concerning any changes in the commtnent or
custody status of persons found not guilty by reason of insanity. The
panel shall have access, upon request, to a conmtted person's conplete
hospital record.

(5) The departnent shall provide admnistrative and financial
support to the public safety review panel. The departnent, in
consultation with the public safety review panel, may adopt rules to
i npl emrent this section.

(6) By Decenmber 1, 2014, the public safety review panel shall
report to the appropriate legislative conmttees the follow ng:

ESB 6610. SL p. 2
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(a) Whether the public safety revi ew panel has observed a change in
st atew de consi stency of eval uations and deci sions concerning changes
in the commtnent status of persons found not guilty by reason of
insanity;

(b) Whether the public safety review panel should be given the
authority to make rel ease decisions and nonitor rel ease conditions;

(c) Any other issues the public safety review panel deens rel evant.

NEW SECTION. Sec. 2. A new section is added to chapter 10.77 RCW
to read as foll ows:

(1) If the secretary determnes in witing that a person commtted
to the custody of the secretary for treatnment as crimnally insane
presents an unreasonabl e safety risk which, based on behavi or, clinical
history, and facility security is not manageable in a state hospita
setting, the secretary may place the person in any secure facility
operated by the secretary or the secretary of the departnment of
corrections. Any person affected by this provision shall receive
appropriate nental health treatnent governed by a fornmalized treatnent
plan targeted at nental health rehabilitation needs and shall be
afforded his or her rights wunder RCW 10.77.140, 10.77.150, and
10. 77. 200. The secretary of the departnment of social and health
services shall retain legal custody of any person placed under this
section and review any placenent outside of a departnent nental health
hospital every three nonths, or sooner if warranted by the person's
nment al health status, to determne if the placenent remai ns
appropri ate.

(2) Begi nning Decenber 1, 2010, and every six nonths thereafter,
the secretary shall report to the governor and the appropriate
commttees of the legislature regarding the use of the authority under
this section to transfer persons to a secure facility. The report
shall include information related to the nunber of persons who have
been placed in a secure facility operated by the secretary or the
secretary of the departnent of corrections, and the length of tine that
each such person has been in the secure facility.

(3) This section expires June 30, 2015.

NEW SECTION. Sec. 3. (1) The Washington state institute for
public policy shall, in collaboration with the departnent of social and
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health services and other applicable entities, undertake a search for
val idated nental health assessnent tools in each of the follow ng
ar eas:

(a) An assessnent tool or conbination of tools to be used by
i ndi vidual s perform ng court-ordered conpetency assessnents and | evel
of risk assessnents of defendants pursuant to chapter 10.77 RCW and

(b) An assessnent tool or conbination of tools to be used by
i ndividuals developing recomendations to «courts as to the
appropriateness of conditional release from inpatient treatnent of
crimnally insane patients pursuant to chapter 10.77 RCW

(2) This section expires June 30, 2011.

Sec. 4. RCW10.77.120 and 2000 ¢ 94 s 15 are each anended to read
as follows:

(1) The secretary shall ((foerthwith)) provide adequate care and
i ndividualized treatnment to persons found crimnally insane at one or
several of the state institutions or facilities under ((hts—e+—her))
the direction and control ((wherern—persens—eonmmtted—as—ertmnatby
Hsane—mray—hbe—conbned—Such-—persons—shalH—be—under—the—custody—and
control—ol—the secretary—tothe—sane—extent—as—are—other—persons—who

. I I , | I . hal 1|

wade—t-or —thetr—econtrol—eare - —and—treatwent—as —+s—proeper—n—vew—of
thet+—eondition)) of the secretary. In order that the secretary may
adequately determ ne the nature of the nental illness or devel opnent al
disability of the person commtted ((te—himeor—her)) as crimnally
insane, ((and in order for the secretary to place such individuals in
a—proper—ftaectty)) all persons who are commtted to the secretary as

crimnally insane shall be pronptly exam ned by qualified personnel in
((sueh—a—ranner—as)) order to provide a proper evaluation and di agnosi s
of such individual. The examnations of all ((develeprentalty
eh-sabled)) persons with devel opnental disabilities conmtted under this
chapter shall be perforned by devel opnental disabilities professionals.
Any person so commtted shall not be released fromthe control of the
secretary ((save—upoen—the)) except by order of a court of conpetent
jurisdiction made after a hearing and judgnent of rel ease.

(2) Whenever there is a hearing which the commtted person is
entitled to attend, the secretary shall send ((himer—her)) the person
in the custody of one or nore departnent enployees to the county

ESB 6610. SL p. 4
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((where)) in which the hearing is to be held at the tinme the case is
called for trial. During the time the person is absent from the
facility, ((he—eorshe—shall)) the person may be confined in a facility
desi gnated by and arranged for by the departnment, ((and)) but shall at
all tinmes be deened to be in the custody of the departnent enpl oyee and
provi ded necessary treatnent. If the decision of the hearing remts
the person to custody, the departnent enployee shall ((ferthwith))
return the person to such institution or facility designated by the
secretary. |If the state appeals an order of rel ease, such appeal shal
operate as a stay, and the person shall remain in custody ((shatH——se
reratn)) and be ((ferthwith)) returned to the institution or facility
desi gnated by the secretary until a final decision has been rendered in
t he cause.

Sec. 5. RCW10.77.150 and 1998 ¢ 297 s 41 are each anended to read
as follows:

(1) Persons exam ned pursuant to RCW10.77. 140 nmay nmake appli cation
to the secretary for conditional release. The secretary shall, after
considering the reports of experts or professional persons conducting
t he exam nation pursuant to RCW10.77.140, forward to the court of the
county which ordered the person's commtnent the person's application
for conditional release as well as the secretary's reconmendations
concerning the application and any proposed terns and conditions upon
whi ch the secretary reasonably believes the person can be conditionally
rel eased. Conditional release may al so contenpl ate partial rel ease for
wor k, training, or educational purposes.

(2) In_instances_in_which_ persons_examned_ pursuant to_ RCW
10.77.140 have _not nmde application to the secretary for conditiona
rel ease, but the secretary, after considering the reports of experts or
prof essional persons conducting the exanination pursuant to RCW
10.77.140, reasonably believes the person_ my be conditionally
rel eased, the secretary may submt a recommendation for release to the
court of the county that ordered the person's conmmtnent. The
secretary's recomendation nust include any proposed terns and
condi tions upon which the secretary reasonably believes the person may
be conditionally released. Conditional release may also include
partial release for work, training, or educational purposes. Notice of

p. 5 ESB 6610. SL
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the secretary's recommendation under this subsection nust be provided
to the person for whomthe secretary has nade the reconmmendation for
rel ease and to his or her attorney.

(3)(a) The <court of the county which ordered the person's
comm tnent, upon receipt of an application or_recommendation for
conditional release with the secretary's recomendati on for conditional
release terns_and_conditions, shall within thirty days schedule a
hearing. The court may schedul e a hearing on applications recommended
for di sapproval by the secretary.

(b) The prosecuting attorney shall represent the state at such
hearings and shall have the right to have the patient exam ned by an
expert or professional person of the prosecuting attorney's choice. |If
the comnmtted person is indigent, and he or she so requests, the court
shal |l appoint a qualified expert or professional person to exam ne the
person on his or her behalf.

(c) The issue to be determ ned at such a hearing i s whether or not
the person may be rel eased conditionally w thout substantial danger to
ot her persons, or substantial |ikelihood of commtting crimnal acts
j eopardi zi ng public safety or security.

(d) The court, after the hearing, shall rule on the secretary's
recommendations, and if it disapproves of conditional release, may do
so only on the basis of substantial evidence. The court may nodify the
suggested terns and conditions on which the person is to be
conditionally released. Pursuant to the determnation of the court
after hearing, the conmtted person shall thereupon be rel eased on such
conditions as the court determnes to be necessary, or shall be
remtted to the custody of the secretary. |If the order of conditional
rel ease includes a requirenent for the commtted person to report to a
community corrections officer, the order shall also specify that the
conditionally released person shall be under the supervision of the
secretary of corrections or such person as the secretary of corrections
may designate and shall follow explicitly the instructions of the
secretary of corrections including reporting as directed to a conmunity

corrections of ficer, remaining wthin prescribed geographical
boundaries, and notifying the community corrections officer prior to
maki ng any change in the offender's address or enploynent. If_ the

order of conditional release includes a requirenent for the commtted
person to report to a comunity corrections officer, the comunity

ESB 6610. SL p. 6
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corrections officer shall notify the secretary or the secretary's
designee, if the person is not in conpliance with the court-ordered
conditions of rel ease.

((3))) (4) If the court determnes that receiving regular or
periodi c nedication or other nedical treatnent shall be a condition of
the coonmtted person's release, then the court shall require himor her
to report to a physician or other nedical or nental health practitioner

for the medication or treatnment. |In addition to submtting any report
required by RCW 10.77.160, the physician or other nedical or nenta
health practitioner shall imediately upon the released person's

failure to appear for the nedication or treatnent or upon a change in
nental health condition that renders the patient a potential risk to
the public report ((the—fature)) to the court, to the prosecuting
attorney of the county in which the rel eased person was conmtted, to
the secretary, and to the supervising community corrections officer.

((4))) (5) Any person, whose application for conditional release
has been denied, may reapply after a period of six nonths fromthe date
of deni al .

Sec. 6. RCW10.77.160 and 1993 ¢ 31 s 7 are each anended to read
as follows:

When a conditionally released person is required by the terns of
his or her conditional release to report to a physician, departnent of
corrections community corrections officer, or nedical or nental health
practitioner on a regular or periodic basis, the physician, departnent
of corrections community corrections officer, nedical or nental health
practitioner, or other such person shall nonthly, for the first six
months after release and sem annually thereafter, or as otherw se
directed by the court, submt to the court, the secretary, the
institution fromwhich rel eased, and to the prosecuting attorney of the
county in which the person was commtted, a report stating whether the
person is adhering to the terns and conditions of his or her
conditional release, and_detailing any_ arrests_or_crimnal charges
filed and any significant change in_ the person's nental health
condition or other circunstances.

Sec. 7. RCW10.77.190 and 1998 ¢ 297 s 43 are each anended to read
as foll ows:

p. 7 ESB 6610. SL
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(1) Any person submtting reports pursuant to RCW 10.77. 160, the
secretary, or the prosecuting attorney may petition the court to, or
the court on its own notion may schedule an i medi ate hearing for the
pur pose of nodifying the terns of conditional release if the petitioner
or the court believes the released person is failing to adhere to the
terms and conditions of his or her conditional release or is in need of
addi tional care and treatnent.

(2) If the prosecuting attorney, the secretary of social and health
services, the secretary of corrections, or the court, after exam ning
the report filed with them pursuant to RCW10. 77. 160, or based on ot her
information received by them reasonably believes that a conditionally
rel eased personis failing to adhere to the terns and conditions of his
or her conditional release the court or secretary of social and health
services or the secretary of corrections my order that the
conditionally released person be apprehended and taken into custody

{ { ytH—sueh—tre—as—a heartng—can—be—scheduledto—determnethe facts
and—whether—or—nol—the-—person-—s—conditt+onal—release—should—be-revoked
er—wodified)). The court shall be notified of the apprehensi on before
the close of the next judicial day ((ef—the—apprehension)). The court
shall schedule a hearing within thirty days to determ ne whet her or not
the person's conditional release should be nodified or revoked. Both
the prosecuting attorney and the conditionally rel eased person shal

have the right to request an immediate nental exam nation of the

conditionally rel eased person. |If the conditionally rel eased person is
i ndigent, the court or secretary of social and health services or the
secretary of corrections or their designees shall, upon request, assi st

himor her in obtaining a qualified expert or professional person to
conduct the exam nati on.

(3) If the hospital or facility designated to provi de outpatient
care determnes that a conditionally rel eased person presents a threat
to public safety, the hospital or facility shall imrediately notify the
secretary of social and health services or the secretary of corrections
or their designees. The secretary shall order that the conditionally
rel eased person be apprehended and taken into custody.

(4) The court, upon receiving notification of the apprehension,
shall pronptly schedule a hearing. The issue to be determned is
whet her the conditionally rel eased person did or did not adhere to the
terms and conditions of his or her release, or whether the person

ESB 6610. SL p. 8
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presents a threat to public safety. Pursuant to the determ nation of
the court upon such hearing, the conditionally released person shal
either continue to be conditionally released on the sanme or nodified
conditions or his or her conditional rel ease shall be revoked and he or
she shall be commtted subject to release only in accordance wth
provi sions of this chapter.

Sec. 8. RCW10.77.200 and 2000 ¢ 94 s 16 are each anended to read
as follows:

(1) Upon application by the commtted or conditionally released
person, the secretary shall determ ne whether or not reasonabl e grounds
exi st for release. In making this determ nation, the secretary my
consider the reports filed under RCW 10.77.060, 10.77.110, 10.77.140,
and 10.77.160, and other reports and evaluations provided by
professionals famliar with the case. If the secretary approves the
rel ease he or she then shall authorize the person to petition the
court.

(2) In instances in which persons have not nmde application for
rel ease, but the secretary believes, after consideration of the reports
filed under RCW 10.77.060, 10.77.110, 10.77.140, and_10.77.160, and
other reports and evaluations provided by professionals famliar with
the case, that reasonable grounds exist for release, the secretary may
petition the court. |If the secretary petitions the court for release
under this subsection, notice of the petition nust be provided to the
person who is the subject of the petition and to his or her attorney.

(3) The petition shall be served upon the court and the prosecuting
attorney. The court, upon receipt of the petition for rel ease, shal
within forty-five days order a hearing. Continuance of the hearing
date shall only be allowed for good cause shown. The prosecuting
attorney shall represent the state, and shall have the right to have
the petitioner exam ned by an expert or professional person of the
prosecuting attorney's choice. |If the petitioner is indigent, and the
person so requests, the court shall appoint a qualified expert or
prof essional person to examne him or her. If the petitioner ((+s
developrentallbyy —disabled)) has_ a_ developnental ~— disability, t he
exam nation shall be performed by a developnental disabilities
professional. The hearing shall be before ajury if demanded by either
the petitioner or the prosecuting attorney. The burden of proof shal

p. 9 ESB 6610. SL
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be upon the petitioner to show by a preponderance of the evidence that
the petitioner no |longer presents, as a result of a nmental disease or
defect, a substantial danger to other persons, or a substantial
i kel ihood of commtting crimnal acts jeopardizing public safety or
security, wunless kept under further control by the court or other
persons or institutions.

((3))) (4) For purposes of this section, a person affected by a
nental disease or defect in a state of rem ssion is considered to have
a nental disease or defect requiring supervision when the di sease may,
with reasonable nedical probability, occasionally becone active and,
when active, render the person a danger to others. Upon a finding that
the petitioner has a nental disease or _defect in a state of rem ssion
under this subsection, the court may deny rel ease, or place or continue
such a person on conditional rel ease.

(5) Nothing contained in this chapter shall prohibit the patient
frompetitioning the court for release or conditional release fromthe
institution in which he or she is commtted. The issue to be
determ ned on such proceedi ng i s whether the petitioner, as a result of
a nental disease or defect, is a substantial danger to other persons,
or presents a substantial Iikelihood of commtting crimnal acts
jeopardi zing public safety or security, unless kept under further
control by the court or other persons or institutions.

(6) Nothing contained in this chapter shall prohibit the conmtted
person frompetitioning for release by wit of habeas corpus.

NEW SECTION. Sec. 9. A new section is added to chapter 10.77 RCW
to read as foll ows:

For persons who have received court approval for conditional
rel ease, the secretary or the secretary's designee shall supervise the
person's conpliance with the court-ordered conditions of release. The
| evel of supervision provided by the secretary shall correspond to the
| evel of the person's public safety risk. 1In undertaking supervision
of persons under this section, the secretary shall coordinate with any
treatnent providers designated pursuant to RCW 10.77.150(3), any
depart nment of corrections staff desi gnated pursuant to RCW
10.77.150(2), and local |aw enforcenent, if appropriate. The secretary

ESB 6610. SL p. 10



1 shal | adopt rules to inplenent this section.

Passed by the Senate March 11, 2010.

Passed by the House March 10, 2010.

Approved by the Governor March 31, 2010.

Filed in Ofice of Secretary of State April 1, 2010.
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