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5669-S2.E AMH ORCU CALL 221 

E2SSB 5669 - H AMD  827 
By Representative Orcutt 

NOT CONSIDERED 03/25/2011  

 On page 63, after line 16, insert the following: 

" SUBPART E 

PROVIDING DIRECTION TO AGENCIES TO BE THE SOLE IMPLEMENTER OF PROGRAMS 

UNDER THEIR JURISDICTION 

NEW SECTION.  Sec. 262.  A new section is added to chapter 77.12 

RCW to read as follows: 

 Unless expressly identified otherwise in statute, the department 

shall administer all provisions of this title, and all other statutes 

for which the department has been given administrat ive authority, 

directly and without assistance, cooperation, advic e, counsel, notice, 

or interference with or from other state agencies.  Nothing in this 

section prohibits expertise from other state agenci es to be collected 

during the rule-making stage of statutory implement ation. 

NEW SECTION.  Sec. 263.  A new section is added to chapter 43.21A 

RCW to read as follows: 

 Unless expressly identified otherwise in statute, the department 

shall administer all provisions of this title, and all other statutes 

and chapters for which the department has been give n administrative 

authority, directly and without assistance, coopera tion, advice, 

counsel, notice, or interference with or from other  state agencies.  

Nothing in this section prohibits expertise from ot her state agencies 

to be collected during the rule-making stage of sta tutory 

implementation. 
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Sec. 264.  RCW 43.30.411 and 2003 c 334 s 108 and 2003 c 312 s  1 

are each reenacted and amended to read as follows: 

 (1) The department shall exercise all of the power s, duties, and 

functions now vested in the commissioner of public lands and such 

powers, duties, and functions are hereby transferre d to the 

department.  However, nothing contained in this sec tion shall effect 

the commissioner's ex officio membership on any com mittee provided by 

law. 

 (2) Unless expressly identified otherwise in statu te, the 

department shall administer all provisions of this title, and all 

other statutes for which the department has been gi ven administrative 

authority, directly and without assistance, coopera tion, advice, 

counsel, notice, or interference with or from other  state agencies.  

Nothing in this section prohibits expertise from ot her state agencies 

to be collected during the rule-making stage of sta tutory 

implementation. 

 (3)(a) Except as provided in (b) of this subsectio n, and subject 

to the limitations of RCW 4.24.115, the department,  in the exercise of 

any of its powers, may include in any authorized co ntract a provision 

for indemnifying the other contracting party agains t loss or damages. 

 (b) When executing a right-of-way or easement cont ract over 

private land that involves forest management activi ties, the 

department shall indemnify the private landowner if  the landowner does 

not receive a direct benefit from the contract. 

NEW SECTION.  Sec. 265.  A new section is added to chapter 79A.05 

RCW to read as follows: 

 Unless expressly identified otherwise in statute, the commission 

shall administer all provisions of this title, and all other statutes 

for which the commission has been given administrat ive authority, 

directly and without assistance, cooperation, advic e, counsel, notice, 

or interference with or from other state agencies.  Nothing in this 

section prohibits expertise from other state agenci es to be collected 

during the rule-making stage of statutory implement ation. 
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NEW SECTION.  Sec. 266.  A new section is added to chapter 89.08 

RCW to read as follows: 

 Unless expressly identified otherwise in statute, the commission 

shall administer all provisions of this title, and all other statutes 

for which the commission has been given administrat ive authority, 

directly and without assistance, cooperation, advic e, counsel, notice, 

or interference with or from other state agencies.  Nothing in this 

section prohibits expertise from other state agenci es to be collected 

during the rule-making stage of statutory implement ation. 

NEW SECTION.  Sec. 267.  A new section is added to chapter 43.23 

RCW to read as follows: 

 Unless expressly identified otherwise in statute, the department 

shall administer all provisions of this title, and all other statutes 

for which the department has been given administrat ive authority, 

directly and without assistance, cooperation, advic e, counsel, notice, 

or interference with or from other state agencies.  Nothing in this 

section prohibits expertise from other state agenci es to be collected 

during the rule-making stage of statutory implement ation. 

NEW SECTION.  Sec. 268.  A new section is added to chapter 79A.25 

RCW to read as follows: 

 Unless expressly identified otherwise in statute, the recreation 

and conservation office shall administer all provis ions of this title, 

and all other statutes for which the office has bee n given 

administrative authority, directly and without assi stance, 

cooperation, advice, counsel, notice, or interferen ce with or from 

other state agencies.  Nothing in this section proh ibits expertise 

from other state agencies to be collected during th e rule-making stage 

of statutory implementation. 

NEW SECTION.  Sec. 269.  A new section is added to chapter 76.09 

RCW to read as follows: 
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 Unless expressly identified otherwise in statute, the board shall 

ensure that all provisions of this title, and all o ther statutes 

relating to forest practices, are to be administere d by the department 

of natural resources directly and without assistanc e, cooperation, 

advice, counsel, notice, or interference with or fr om other state 

agencies.  Nothing in this section prohibits expert ise from other 

state agencies to be collected during the rule-maki ng stage of 

statutory implementation. 

Sec. 270.  RCW 76.09.360 and 1997 c 290 s 2 are each amended t o 

read as follows: 

 The department ((together with the department of f ish and 

wildlife, and the department of ecology relating to  water quality 

protection,)) shall develop a suitable process to p ermit landowners to 

secure all permits required for the conduct of fore st practices ((in a 

single multiyear permit)) to be ((jointly)) issued only by the 

((departments and the departments shall report thei r findings to the 

legislature not later than December 31, 2000)) depa rtment. 

 

Sec. 271.  RCW 77.55.011 and 2010 c 210 s 26 are each reenacte d 

and amended to read as follows: 

 The definitions in this section apply throughout t his chapter 

unless the context clearly requires otherwise. 

 (1) "Bed" means the land below the ordinary high w ater lines of 

state waters.  This definition does not include irr igation ditches, 

canals, storm water runoff devices, or other artifi cial watercourses 

except where they exist in a natural watercourse th at has been altered 

artificially. 

 (2) "Board" means the pollution control hearings b oard created in 

chapter 43.21B RCW. 

 (3) (("Commission" means the state fish and wildli fe commission. 

 (4))) "Date of receipt" has the same meaning as de fined in RCW 

43.21B.001. 
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 (((5))) (4) "Department" means the department of ( (fish and 

wildlife)) ecology. 

 (((6))) (5) "Director" means the director of the d epartment ((of 

fish and wildlife)). 

 (((7))) (6) "Emergency" means an immediate threat to life, the 

public, property, or of environmental degradation. 

 (((8))) (7) "Hydraulic project" means the construc tion or 

performance of work that will use, divert, obstruct , or change the 

natural flow or bed of any of the salt or freshwate rs of the state. 

  (((9))) (8) "Imminent danger" means a threat by w eather, water 

flow, or other natural conditions that is likely to  occur within sixty 

days of a request for a permit application. 

 (((10))) (9) "Marina" means a public or private fa cility providing 

boat moorage space, fuel, or commercial services.  Commercial services 

include but are not limited to overnight or live-ab oard boating 

accommodations. 

 (((11))) (10) "Marine terminal" means a public or private 

commercial wharf located in the navigable water of the state and used, 

or intended to be used, as a port or facility for t he storing, 

handling, transferring, or transporting of goods to  and from vessels. 

 (((12))) (11) "Ordinary high water line" means the  mark on the 

shores of all water that will be found by examining  the bed and banks 

and ascertaining where the presence and action of w aters are so common 

and usual, and so long continued in ordinary years as to mark upon the 

soil or vegetation a character distinct from the ab utting upland.  

Provided, that in any area where the ordinary high water line cannot 

be found, the ordinary high water line adjoining sa ltwater is the line 

of mean higher high water and the ordinary high wat er line adjoining 

fresh water is the elevation of the mean annual flo od. 

 (((13))) (12) "Permit" means a hydraulic project a pproval permit 

issued under this chapter. 

 (((14))) (13) "Sandbars" includes, but is not limi ted to, sand, 

gravel, rock, silt, and sediments. 
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 (((15))) (14) "Small scale prospecting and mining"  means the use 

of only the following methods:  Pans; nonmotorized sluice boxes; 

concentrators; and minirocker boxes for the discove ry and recovery of 

minerals. 

 (((16))) (15) "Spartina," "purple loosestrife," an d "aquatic 

noxious weeds" have the same meanings as defined in  RCW 17.26.020. 

 (((17))) (16) "Streambank stabilization" means tho se projects that 

prevent or limit erosion, slippage, and mass wastin g.  These projects 

include, but are not limited to, bank resloping, lo g and debris 

relocation or removal, planting of woody vegetation , bank protection 

using rock or woody material or placement of jettie s or groins, gravel 

removal, or erosion control. 

 (((18))) (17) "Tide gate" means a one-way check va lve that 

prevents the backflow of tidal water. 

  (((19))) (18) "Waters of the state" and "state wa ters" means all 

salt and fresh waters waterward of the ordinary hig h water line and 

within the territorial boundary of the state. 

272.  RCW 77.55.191 and 2005 c 146 s 506 are each amended  to read 

as follows: 

 (1) Except for the north fork of the Lewis river a nd the White 

Salmon river, all streams and rivers tributary to t he Columbia river 

downstream from McNary dam are established as an an adromous fish 

sanctuary.  This sanctuary is created to preserve a nd develop the food 

fish and game fish resources in these streams and r ivers and to 

protect them against undue industrial encroachment.  

 (2) Within the sanctuary area: 

 (a) The department shall not issue a permit to con struct a dam 

greater than twenty-five feet high within the migra tion range of 

anadromous fish as determined by the department. 

 (b) A person shall not divert water from rivers an d streams in 

quantities that will reduce the respective stream f low below the 

annual average low flow, based upon data published in United States 

geological survey reports. 
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 (3) The fish and wildlife commission may acquire a nd abate a dam 

or other obstruction, or acquire any water right ve sted on a sanctuary 

stream or river, which is in conflict with the prov isions of 

subsection (2) of this section. 

 (4) Subsection (2)(a) of this section does not app ly to the 

sediment retention structure to be built on the Nor th Fork Toutle 

river by the United States army corps of engineers.  

NEW SECTION.  Sec. 273.  A new section is added to chapter 77.55 

RCW to read as follows: 

 The requirements of RCW 77.55.021 are to be consid ered satisfied 

for any project that is required under chapter 76.0 9 RCW to submit a 

forest practices application or that is associated with any project 

that is required under chapter 76.09 RCW to submit a forest practices 

application. 

Sec. 274.  RCW 76.09.040 and 2010 c 188 s 4 are each amended t o 

read as follows: 

 (1)(a) Where necessary to accomplish the purposes and policies 

stated in RCW 76.09.010, and to implement the provi sions of this 

chapter, the board shall adopt forest practices rul es pursuant to 

chapter 34.05 RCW and in accordance with the proced ures enumerated in 

this section that: 

 (i) Establish minimum standards for forest practic es; 

 (ii) Provide procedures for the voluntary developm ent of resource 

management plans which may be adopted as an alterna tive to the minimum 

standards in (a)(i) of this subsection if the plan is consistent with 

the purposes and policies stated in RCW 76.09.010 a nd the plan meets 

or exceeds the objectives of the minimum standards;  

 (iii) Set forth necessary administrative provision s; 

 (iv) Establish procedures for the collection and a dministration of 

forest practice fees as set forth by this chapter; and 

 (v) Allow for the development of watershed analyse s. 
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 (b) Forest practices rules pertaining to water qua lity protection 

shall be adopted by the board after reaching agreem ent with the 

director of the department of ecology or the direct or's designee on 

the board with respect thereto.  All other forest p ractices rules 

shall be adopted by the board. 

 (c) Forest practices rules shall be administered a nd enforced by 

either the department or the local governmental ent ity as provided in 

this chapter.  Such rules shall be adopted and admi nistered so as to 

give consideration to all purposes and policies set  forth in RCW 

76.09.010. 

 (2)(a) The board shall prepare proposed forest pra ctices rules 

((consistent with this section and chapter 34.05 RC W.  In addition to 

any forest practices rules relating to water qualit y protection 

proposed by the board, the department of ecology ma y submit to the 

board)) including proposed forest practices rules r elating to water 

quality protection. 

 (b)(i) Prior to initiating the rule-making process , the proposed 

rules shall be submitted for review and comments to  the department of 

fish and wildlife, the department of ecology, and t o the counties of 

the state.  After receipt of the proposed forest pr actices rules, the 

department of fish and wildlife, the department of ecology, and the 

counties of the state shall have thirty days in whi ch to review and 

submit comments to the board((, and to the departme nt of ecology with 

respect to its proposed rules relating to water qua lity protection)). 

 (ii) After the expiration of the thirty-day period , the board 

((and the department of ecology)) shall jointly hol d one or more 

hearings on the proposed rules pursuant to chapter 34.05 RCW.  Any 

county representative may propose specific forest p ractices rules 

relating to problems existing within the county at the hearings. 

 (iii) The board may adopt ((and the department of ecology may 

approve)) such proposals if they find the proposals  are consistent 

with the purposes and policies of this chapter. 

 (3)(a) The board shall establish by rule a program  for the 

acquisition of riparian open space and critical hab itat for threatened 
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or endangered species as designated by the board.  Acquisition must be 

a conservation easement.  Lands eligible for acquis ition are forest 

lands within unconfined channel migration zones or forest lands 

containing critical habitat for threatened or endan gered species as 

designated by the board.  Once acquired, these land s may be held and 

managed by the department, transferred to another s tate agency, 

transferred to an appropriate local government agen cy, or transferred 

to a private nonprofit nature conservancy corporati on, as defined in 

RCW 64.04.130, in fee or transfer of management obl igation.  The board 

shall adopt rules governing the acquisition by the state or donation 

to the state of such interest in lands including th e right of refusal 

if the lands are subject to unacceptable liabilitie s.  The rules shall 

include definitions of qualifying lands, priorities  for acquisition, 

and provide for the opportunity to transfer such la nds with limited 

warranties and with a description of boundaries tha t does not require 

full surveys where the cost of securing the surveys  would be 

unreasonable in relation to the value of the lands conveyed.  The 

rules shall provide for the management of the lands  for ecological 

protection or fisheries enhancement.  For the purpo ses of conservation 

easements entered into under this section, the foll owing apply: 

 (i) For conveyances of a conservation easement in which the 

landowner conveys an interest in the trees only, th e compensation must 

include the timber value component, as determined b y the cruised 

volume of any timber located within the channel mig ration zone or 

critical habitat for threatened or endangered speci es as designated by 

the board, multiplied by the appropriate quality co de stumpage value 

for timber of the same species shown on the appropr iate table used for 

timber harvest excise tax purposes under RCW 84.33. 091; 

 (ii) For conveyances of a conservation easement in  which the 

landowner conveys interests in both land and trees,  the compensation 

must include the timber value component in (a)(i) o f this subsection 

plus such portion of the land value component as de termined just and 

equitable by the department.  The land value compon ent must be the 

acreage of qualifying channel migration zone or cri tical habitat for 
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threatened or endangered species as determined by t he board, to be 

conveyed, multiplied by the average per acre value of all commercial 

forest land in western Washington or the average fo r eastern 

Washington, whichever average is applicable to the qualifying lands.  

The department must determine the western and easte rn Washington 

averages based on the land value tables established  by RCW 84.33.140 

and revised annually by the department of revenue. 

 (b) Subject to appropriations sufficient to cover the cost of such 

an acquisition program and the related costs of adm inistering the 

program, the department must establish a conservati on easement in land 

that an owner tenders for purchase; provided that s uch lands have been 

taxed as forest lands and are located within an unc onfined channel 

migration zone or contain critical habitat for thre atened or 

endangered species as designated by the board.  Lan ds acquired under 

this section shall become riparian or habitat open space.  These 

acquisitions shall not be deemed to trigger the com pensating tax of 

chapters 84.33 and 84.34 RCW. 

 (c) Instead of offering to sell interests in quali fying lands, 

owners may elect to donate the interests to the sta te. 

 (d) Any acquired interest in qualifying lands by t he state under 

this section shall be managed as riparian open spac e or critical 

habitat. 

Sec. 275. RCW 76.09.050 and 2010 c 210 s 20 are each amended to 

read as follows: 

 (1) The board shall establish by rule which forest  practices shall 

be included within each of the following classes: 

 Class I:  Minimal or specific forest practices tha t have no direct 

potential for damaging a public resource and that m ay be conducted 

without submitting an application or a notification  except that when 

the regulating authority is transferred to a local governmental 

entity, those Class I forest practices that involve  timber harvesting 

or road construction within "urban growth areas," d esignated pursuant 
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to chapter 36.70A RCW, are processed as Class IV fo rest practices, but 

are not subject to environmental review under chapt er 43.21C RCW; 

 Class II:  Forest practices which have a less than  ordinary 

potential for damaging a public resource that may b e conducted without 

submitting an application and may begin five calend ar days, or such 

lesser time as the department may determine, after written 

notification by the operator, in the manner, conten t, and form as 

prescribed by the department, is received by the de partment.  However, 

the work may not begin until all forest practice fe es required under 

RCW 76.09.065 have been received by the department.   Class II shall 

not include forest practices: 

 (a) On lands platted after January 1, 1960, as pro vided in chapter 

58.17 RCW or on lands that have or are being conver ted to another use; 

 (b) Which require approvals under the provisions o f the hydraulics 

act, RCW 77.55.021; 

 (c) Within "shorelines of the state" as defined in  RCW 90.58.030; 

 (d) Excluded from Class II by the board; or 

 (e) Including timber harvesting or road constructi on within "urban 

growth areas," designated pursuant to chapter 36.70 A RCW, which are 

Class IV; 

 Class III:  Forest practices other than those cont ained in Class 

I, II, or IV.  A Class III application must be appr oved or disapproved 

by the department within thirty calendar days from the date the 

department receives the application.  However, the applicant may not 

begin work on that forest practice until all forest  practice fees 

required under RCW 76.09.065 have been received by the department; 

 Class IV:  Forest practices other than those conta ined in Class I 

or II:  (a) On lands platted after January 1, 1960,  as provided in 

chapter 58.17 RCW, (b) on lands that have or are be ing converted to 

another use, (c) on lands which, pursuant to RCW 76 .09.070 as now or 

hereafter amended, are not to be reforested because  of the likelihood 

of future conversion to urban development, (d) invo lving timber 

harvesting or road construction on lands that are c ontained within 

"urban growth areas," designated pursuant to chapte r 36.70A RCW, 
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except where the forest landowner provides:  (i) A written statement 

of intent signed by the forest landowner not to con vert to a use other 

than commercial forest product operations for ten y ears, accompanied 

by either a written forest management plan acceptab le to the 

department or documentation that the land is enroll ed under the 

provisions of chapter 84.33 RCW; or (ii) a conversi on option harvest 

plan approved by the local governmental entity and submitted to the 

department as part of the application, and/or (e) w hich have a 

potential for a substantial impact on the environme nt and therefore 

require an evaluation by the department as to wheth er or not a 

detailed statement must be prepared pursuant to the  state 

environmental policy act, chapter 43.21C RCW.  Such  evaluation shall 

be made within ten days from the date the departmen t receives the 

application:  PROVIDED, That nothing herein shall b e construed to 

prevent any local or regional governmental entity f rom determining 

that a detailed statement must be prepared for an a ction pursuant to a 

Class IV forest practice taken by that governmental  entity concerning 

the land on which forest practices will be conducte d.  A Class IV 

application must be approved or disapproved by the department within 

thirty calendar days from the date the department r eceives the 

application, unless the department determines that a detailed 

statement must be made, in which case the applicati on must be approved 

or disapproved by the department within sixty calen dar days from the 

date the department receives the application, unles s the commissioner 

of public lands, through the promulgation of a form al order, 

determines that the process cannot be completed wit hin such period.  

However, the applicant may not begin work on that f orest practice 

until all forest practice fees required under RCW 7 6.09.065 have been 

received by the department. 

 Forest practices under Classes I, II, and III are exempt from the 

requirements for preparation of a detailed statemen t under the state 

environmental policy act. 

 (2) Except for those forest practices being regula ted by local 

governmental entities as provided elsewhere in this  chapter, no Class 
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II, Class III, or Class IV forest practice shall be  commenced or 

continued after January 1, 1975, unless the departm ent has received a 

notification with regard to a Class II forest pract ice or approved an 

application with regard to a Class III or Class IV forest practice 

containing all information required by RCW 76.09.06 0 as now or 

hereafter amended.  However, in the event forest pr actices regulations 

necessary for the scheduled implementation of this chapter and RCW 

90.48.420 have not been adopted in time to meet suc h schedules, the 

department shall have the authority to regulate for est practices and 

approve applications on such terms and conditions c onsistent with this 

chapter and RCW 90.48.420 and the purposes and poli cies of RCW 

76.09.010 until applicable forest practices regulat ions are in effect. 

 (3) Except for those forest practices being regula ted by local 

governmental entities as provided elsewhere in this  chapter, if a 

notification or application is delivered in person to the department 

by the operator or the operator's agent, the depart ment shall 

immediately provide a dated receipt thereof.  In al l other cases, the 

department shall immediately mail a dated receipt t o the operator. 

 (4) Except for those forest practices being regula ted by local 

governmental entities as provided elsewhere in this  chapter, forest 

practices shall be conducted in accordance with the  forest practices 

regulations, orders and directives as authorized by  this chapter or 

the forest practices regulations, and the terms and  conditions of any 

approved applications. 

 (5) Except for those forest practices being regula ted by local 

governmental entities as provided elsewhere in this  chapter, the 

department of natural resources shall notify the ap plicant in writing 

of either its approval of the application or its di sapproval of the 

application and the specific manner in which the ap plication fails to 

comply with the provisions of this section or with the forest 

practices regulations.  Except as provided otherwis e in this section, 

if the department fails to either approve or disapp rove an application 

or any portion thereof within the applicable time l imit, the 

application shall be deemed approved and the operat ion may be 
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commenced:  PROVIDED, That this provision shall not  apply to 

applications which are neither approved nor disappr oved pursuant to 

the provisions of subsection (7) of this section:  PROVIDED, FURTHER, 

That if seasonal field conditions prevent the depar tment from being 

able to properly evaluate the application, the depa rtment may issue an 

approval conditional upon further review within six ty days:  PROVIDED, 

FURTHER, That the department shall have until April  1, 1975, to 

approve or disapprove an application involving fore st practices 

allowed to continue to April 1, 1975, under the pro visions of 

subsection (2) of this section.  Upon receipt of an y notification or 

any satisfactorily completed application the depart ment shall in any 

event no later than two business days after such re ceipt transmit a 

copy to the ((departments of ecology and fish and w ildlife, and to 

the)) county, city, or town in whose jurisdiction t he forest practice 

is to be commenced.  ((Any comments by such agencie s shall be directed 

to the department of natural resources.)) 

 (6) For those forest practices regulated by the bo ard and the 

department, if the county, city, or town believes t hat an application 

is inconsistent with this chapter, the forest pract ices regulations, 

or any local authority consistent with RCW 76.09.24 0 as now or 

hereafter amended, it may so notify the department and the applicant, 

specifying its objections. 

 (7) For those forest practices regulated by the bo ard and the 

department, the department shall not approve portio ns of applications 

to which a county, city, or town objects if: 

 (a) The department receives written notice from th e county, city, 

or town of such objections within fourteen business  days from the time 

of transmittal of the application to the county, ci ty, or town, or one 

day before the department acts on the application, whichever is later; 

and 

 (b) The objections relate to lands either: 

 (i) Platted after January 1, 1960, as provided in chapter 58.17 

RCW; or 

 (ii) On lands that have or are being converted to another use. 
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 The department shall either disapprove those porti ons of such 

application or appeal the county, city, or town obj ections to the 

appeals board.  If the objections related to subpar agraphs (b)(i) and 

(ii) of this subsection are based on local authorit y consistent with 

RCW 76.09.240 as now or hereafter amended, the depa rtment shall 

disapprove the application until such time as the c ounty, city, or 

town consents to its approval or such disapproval i s reversed on 

appeal.  The applicant shall be a party to all depa rtment appeals of 

county, city, or town objections.  Unless the count y, city, or town 

either consents or has waived its rights under this  subsection, the 

department shall not approve portions of an applica tion affecting such 

lands until the minimum time for county, city, or t own objections has 

expired. 

 (8) For those forest practices regulated by the bo ard and the 

department, in addition to any rights under the abo ve paragraph, the 

county, city, or town may appeal any department app roval of an 

application with respect to any lands within its ju risdiction.  The 

appeals board may suspend the department's approval  in whole or in 

part pending such appeal where there exists potenti al for immediate 

and material damage to a public resource. 

 (9) For those forest practices regulated by the bo ard and the 

department, appeals under this section shall be mad e to the appeals 

board in the manner and time provided in RCW 76.09. 205.  In such 

appeals there shall be no presumption of correctnes s of either the 

county, city, or town or the department position. 

 (10) For those forest practices regulated by the b oard and the 

department, the department shall, within four busin ess days notify the 

county, city, or town of all notifications, approva ls, and 

disapprovals of an application affecting lands with in the county, 

city, or town, except to the extent the county, cit y, or town has 

waived its right to such notice. 

 (11) For those forest practices regulated by the b oard and the 

department, a county, city, or town may waive in wh ole or in part its 
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rights under this section, and may withdraw or modi fy any such waiver, 

at any time by written notice to the department. 

 (12) Notwithstanding subsections (2) through (5) o f this section, 

forest practices applications or notifications are not required for 

exotic insect and disease control operations conduc ted in accordance 

with RCW 76.09.060(8) where eradication can reasona bly be expected. 

Sec. 276.  RCW 76.09.060 and 2007 c 480 s 11 and 2007 c 106 s 1 

are each reenacted and amended to read as follows: 

 (1) The department shall prescribe the form and co ntents of the 

notification and application.  The forest practices  rules shall 

specify by whom and under what conditions the notif ication and 

application shall be signed or otherwise certified as acceptable.  

Activities conducted by the department or a contrac tor under the 

direction of the department under the provisions of  RCW 76.04.660, 

shall be exempt from the landowner signature requir ement on any forest 

practice application required to be filed.  The app lication or 

notification shall be delivered in person to the de partment, sent by 

first-class mail to the department or electronicall y filed in a form 

defined by the department.  The form for electronic  filing shall be 

readily convertible to a paper copy, which shall be  available to the 

public pursuant to chapter 42.56 RCW.  The informat ion required may 

include, but is not limited to: 

 (a) Name and address of the forest landowner, timb er owner, and 

operator; 

 (b) Description of the proposed forest practice or  practices to be 

conducted; 

 (c) Legal description and tax parcel identificatio n numbers of the 

land on which the forest practices are to be conduc ted; 

 (d) Planimetric and topographic maps showing locat ion and size of 

all lakes and streams and other public waters in an d immediately 

adjacent to the operating area and showing all exis ting and proposed 

roads and major tractor roads; 
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 (e) Description of the silvicultural, harvesting, or other forest 

practice methods to be used, including the type of equipment to be 

used and materials to be applied; 

 (f) Proposed plan for reforestation and for any re vegetation 

necessary to reduce erosion potential from roadside s and yarding 

roads, as required by the forest practices rules; 

 (g) Soil, geological, and hydrological data with r espect to forest 

practices; 

 (h) The expected dates of commencement and complet ion of all 

forest practices specified in the application; 

 (i) Provisions for continuing maintenance of roads  and other 

construction or other measures necessary to afford protection to 

public resources; 

 (j) An affirmation that the statements contained i n the 

notification or application are true; and 

 (k) All necessary application or notification fees . 

 (2) Long range plans may be submitted to the depar tment for review 

and consultation. 

 (3) The application for a forest practice or the n otification of a 

forest practice is subject to the reforestation req uirement of RCW 

76.09.070. 

 (a) If the application states that any land will b e or is intended 

to be converted: 

 (i) The reforestation requirements of this chapter  and of the 

forest practices rules shall not apply if the land is in fact 

converted unless applicable alternatives or limitat ions are provided 

in forest practices rules issued under RCW 76.09.07 0; 

 (ii) Completion of such forest practice operations  shall be deemed 

conversion of the lands to another use for purposes  of chapters 84.33 

and 84.34 RCW unless the conversion is to a use per mitted under a 

current use tax agreement permitted under chapter 8 4.34 RCW; 

 (iii) The forest practices described in the applic ation are 

subject to applicable county, city, town, and regio nal governmental 
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authority permitted under RCW 76.09.240 as well as the forest 

practices rules. 

 (b) Except as provided elsewhere in this section, if the landowner 

harvests without an approved application or notific ation or the 

landowner does not state that any land covered by t he application or 

notification will be or is intended to be converted , and the 

department or the county, city, town, or regional g overnmental entity 

becomes aware of conversion activities to a use oth er than commercial 

timber operations, as that term is defined in RCW 7 6.09.020, then the 

department shall send to ((the department of ecolog y and)) the 

appropriate county, city, town, and regional govern mental entities the 

following documents: 

 (i) A notice of a conversion to nonforestry use; 

 (ii) A copy of the applicable forest practices app lication or 

notification, if any; and 

 (iii) Copies of any applicable outstanding final o rders or 

decisions issued by the department related to the f orest practices 

application or notification. 

 (c) Failure to comply with the reforestation requi rements 

contained in any final order or decision shall cons titute a removal of 

designation under the provisions of RCW 84.33.140, and a change of use 

under the provisions of RCW 84.34.080, and, if appl icable, shall 

subject such lands to the payments and/or penalties  resulting from 

such removals or changes. 

 (d) Conversion to a use other than commercial fore st product 

operations within six years after approval of the f orest practices 

application or notification without the consent of the county, city, 

or town shall constitute a violation of each of the  county, municipal 

city, town, and regional authorities to which the f orest practice 

operations would have been subject if the applicati on had stated an 

intent to convert. 

 (e) Land that is the subject of a notice of conver sion to a 

nonforestry use produced by the department and sent  to the department 
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of ecology and a local government under this subsec tion is subject to 

the development prohibition and conditions provided  in RCW 76.09.460. 

 (f) Landowners who have not stated an intent to co nvert the land 

covered by an application or notification and who d ecide to convert 

the land to a nonforestry use within six years of r eceiving an 

approved application or notification must do so in a manner consistent 

with RCW 76.09.470. 

 (g) The application or notification must include a  statement 

requiring an acknowledgment by the forest landowner  of his or her 

intent with respect to conversion and acknowledging  that he or she is 

familiar with the effects of this subsection. 

 (4) Whenever an approved application authorizes a forest practice 

which, because of soil condition, proximity to a wa ter course or other 

unusual factor, has a potential for causing materia l damage to a 

public resource, as determined by the department, t he applicant shall, 

when requested on the approved application, notify the department two 

days before the commencement of actual operations. 

 (5) Before the operator commences any forest pract ice in a manner 

or to an extent significantly different from that d escribed in a 

previously approved application or notification, th ere shall be 

submitted to the department a new application or no tification form in 

the manner set forth in this section. 

 (6) Except as provided in RCW 76.09.350(4), the no tification to or 

the approval given by the department to an applicat ion to conduct a 

forest practice shall be effective for a term of tw o years from the 

date of approval or notification and shall not be r enewed unless a new 

application is filed and approved or a new notifica tion has been 

filed.  At the option of the applicant, an applicat ion or notification 

may be submitted to cover a single forest practice or a number of 

forest practices within reasonable geographic or po litical boundaries 

as specified by the department.  An application or notification that 

covers more than one forest practice may have an ef fective term of 

more than two years.  The board shall adopt rules t hat establish 

standards and procedures for approving an applicati on or notification 
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that has an effective term of more than two years.  Such rules shall 

include extended time periods for application or no tification approval 

or disapproval.  On an approved application with a term of more than 

two years, the applicant shall inform the departmen t before commencing 

operations. 

 (7) Notwithstanding any other provision of this se ction, no prior 

application or notification shall be required for a ny emergency forest 

practice necessitated by fire, flood, windstorm, ea rthquake, or other 

emergency as defined by the board, but the operator  shall submit an 

application or notification, whichever is applicabl e, to the 

department within forty-eight hours after commencem ent of such 

practice or as required by local regulations. 

 (8) Forest practices applications or notifications  are not 

required for forest practices conducted to control exotic forest 

insect or disease outbreaks, when conducted by or u nder the direction 

of the department of agriculture in carrying out an  order of the 

governor or director of the department of agricultu re to implement 

pest control measures as authorized under chapter 1 7.24 RCW, and are 

not required when conducted by or under the directi on of the 

department in carrying out emergency measures under  a forest health 

emergency declaration by the commissioner of public  lands as provided 

in RCW 76.06.130. 

 (a) For the purposes of this subsection, exotic fo rest insect or 

disease has the same meaning as defined in RCW 76.0 6.020. 

 (b) In order to minimize adverse impacts to public  resources, 

control measures must be based on integrated pest m anagement, as 

defined in RCW 17.15.010, and must follow forest pr actices rules 

relating to road construction and maintenance, timb er harvest, and 

forest chemicals, to the extent possible without co mpromising control 

objectives. 

 (c) Agencies conducting or directing control effor ts must provide 

advance notice to the appropriate regulatory staff of the department 

of the operations that would be subject to exemptio n from forest 

practices application or notification requirements.  
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 (d) When the appropriate regulatory staff of the d epartment are 

notified under (c) of this subsection, they must co nsult with the 

landowner, interested agencies, and affected tribes , and assist the 

notifying agencies in the development of integrated  pest management 

plans that comply with forest practices rules as re quired under (b) of 

this subsection. 

 (e) Nothing under this subsection relieves agencie s conducting or 

directing control efforts from requirements of the federal clean water 

act as administered by the department of ecology un der RCW 90.48.260. 

 (f) Forest lands where trees have been cut as part  of an exotic 

forest insect or disease control effort under this subsection are 

subject to reforestation requirements under RCW 76. 09.070. 

 (g) The exemption from obtaining approved forest p ractices 

applications or notifications does not apply to for est practices 

conducted after the governor, the director of the d epartment of 

agriculture, or the commissioner of public lands ha ve declared that an 

emergency no longer exists because control objectiv es have been met, 

that there is no longer an imminent threat, or that  there is no longer 

a good likelihood of control. 

Sec. 277.  RCW 76.09.100 and 1975 1st ex.s. c 200 s 7 are each  

amended to read as follows: 

 If the department ((of ecology)) determines that a  person has 

failed to comply with the forest practices regulati ons relating to 

water quality protection, and ((that the department  of natural 

resources has not issued a stop work order or notic e to comply, the 

department of ecology shall inform the department t hereof.  If)) the 

department of natural resources fails to take autho rized enforcement 

action within twenty-four hours under RCW 76.09.080 , 76.09.090, 

76.09.120, or 76.09.130, the ((department of ecolog y may petition to 

the chairman)) chair of the appeals board((, who)) shall, within 

forty- eight hours, either deny ((the petition)) fu rther consideration 

or direct the department of natural resources to im mediately issue a 

stop work order or notice to comply, or to impose a  penalty.  No civil 
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or criminal penalties shall be imposed for past act ions or omissions 

if such actions or omissions were conducted pursuan t to an approval or 

directive of the department of natural resources. 

Sec. 278.  RCW 76.09.150 and 2000 c 11 s 7 are each amended to  

read as follows: 

 (1) The department shall make inspections of fores t lands, before, 

during and after the conducting of forest practices  as necessary for 

the purpose of ensuring compliance with this chapte r and the forest 

practices rules and to ensure that no material dama ge occurs to the 

natural resources of this state as a result of such  practices. 

 (2) Any duly authorized representative of the depa rtment shall 

have the right to enter upon forest land at any rea sonable time to 

enforce the provisions of this chapter and the fore st practices rules. 

 (3) The department ((or the department of ecology) ) may apply for 

an administrative inspection warrant to either Thur ston county 

superior court, or the superior court in the county  in which the 

property is located.  An administrative inspection warrant may be 

issued where: 

 (a) The department has attempted an inspection of forest lands 

under this chapter to ensure compliance with this c hapter and the 

forest practices rules or to ensure that no potenti al or actual 

material damage occurs to the natural resources of this state, and 

access to all or part of the forest lands has been actually or 

constructively denied; or 

 (b) The department has reasonable cause to believe  that a 

violation of this chapter or of rules adopted under  this chapter is 

occurring or has occurred. 

 (4) In connection with any watershed analysis, any  review of a 

pending application by an identification team appoi nted by the 

department, any compliance studies, any effectivene ss monitoring, or 

other research that has been agreed to by a landown er, the department 

may invite representatives of other agencies, tribe s, and interest 

groups to accompany a department representative and , at the 
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landowner's election, the landowner, on any such in spections.  

Reasonable efforts shall be made by the department to notify the 

landowner of the persons being invited onto the pro perty and the 

purposes for which they are being invited. 

Sec. 279.  RCW 76.09.260 and 1974 ex.s. c 137 s 26 are each 

amended to read as follows: 

 The department shall represent the state's interes t in matters 

pertaining to forestry and forest practices, includ ing federal matters 

and, except as otherwise provided in RCW 90.48.260,  matters relating 

to representing the state for the purposes of the f ederal water 

pollution control act as it relates to forest pract ices, and may 

consult with and cooperate with the federal governm ent and other 

states, as well as other public agencies, in the st udy and enhancement 

of forestry and forest practices.  The department i s authorized to 

accept, receive, disburse, and administer grants or  other funds or 

gifts from any source, including private individual s or agencies, the 

federal government, and other public agencies for t he purposes of 

carrying out the provisions of this chapter. 

 ((Nothing in this chapter shall modify the designa tion of the 

department of ecology as the agency representing th e state for all 

purposes of the Federal Water Pollution Control Act .)) 

Sec. 280.  RCW 76.09.470 and 2007 c 106 s 3 are each amended t o 

read as follows: 

 (1) If a landowner who did not state an intent to convert his or 

her land to a nonforestry use decides to convert hi s or her land to a 

nonforestry use within six years of receiving an ap proved forest 

practices application or notification under this ch apter, the 

landowner must: 

 (a) Stop all forest practices activities on the pa rcels subject to 

the proposed land use conversion to a nonforestry u se; 
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 (b) Contact the ((department of ecology and the)) applicable 

county, city, town, or regional governmental entity  to begin the 

permitting process; and 

 (c) Notify the department and withdraw any applica ble applications 

or notifications or request a new application for c onversion. 

 (2) Upon being contacted by a landowner under this  section, the 

county, city, town, or regional governmental entity  must: 

 (a) Notify the department and request from the dep artment the 

status of any applicable forest practices applicati ons, notifications, 

or final orders or decisions; and 

 (b) Complete the following activities: 

 (i) Require that the landowner be in full complian ce with chapter 

43.21C RCW, if applicable; 

 (ii) Receive notification from the department that  the landowner 

has resolved any outstanding final orders or decisi ons issued by the 

department; and 

 (iii) Make a determination as to whether or not th e condition of 

the land in question is in full compliance with loc al ordinances and 

regulations.  If full compliance is not found, a mi tigation plan to 

address violations of local ordinances or regulatio ns must be required 

for the parcel in question by the county, city, tow n, or regional 

governmental entity.  Required mitigation plans mus t be prepared by 

the landowner and approved by the county, city, tow n, or regional 

governmental entity.  Once approved, the mitigation  plan must be 

implemented by the landowner.  Mitigation measures that may be 

required include, but are not limited to, revegetat ion requirements to 

plant and maintain trees of sufficient maturity and  appropriate 

species composition to restore critical area and bu ffer function or to 

be in compliance with applicable local government r egulations. 

Sec. 281.  RCW 90.64.010 and 2009 c 143 s 2 are each amended t o 

read as follows: 
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 ((Unless the context clearly requires otherwise,))  The definitions 

in this section apply throughout this chapter unles s the context 

clearly requires otherwise. 

 (1) "Advisory and oversight committee" means a bal anced committee 

of agency, dairy farm, and interest group represent atives convened to 

provide oversight and direction to the dairy nutrie nt management 

program. 

 (2) "Bypass" means the intentional diversion of wa ste streams from 

any portion of a treatment facility. 

 (3) "Catastrophic" means a tornado, hurricane, ear thquake, flood, 

or other extreme condition that causes an overflow from a required 

waste retention structure. 

 (4) "Certification" means: 

 (a) The acknowledgment by a local conservation dis trict that a 

dairy producer has constructed or otherwise put in place the elements 

necessary to implement his or her dairy nutrient ma nagement plan; and 

 (b) The acknowledgment by a dairy producer that he  or she is 

managing dairy nutrients as specified in his or her  approved dairy 

nutrient management plan. 

 (5) "Chronic" means a series of wet weather events  that precludes 

the proper operation of a dairy nutrient management  system that is 

designed for the current herd size. 

 (6) "Conservation commission" or "commission" mean s the 

conservation commission under chapter 89.08 RCW. 

  (7) "Conservation districts" or "district" means a subdivision of 

state government organized under chapter 89.08 RCW.  

 (8) "Concentrated dairy animal feeding operation" means a dairy 

animal feeding operation subject to regulation unde r this chapter 

which the director designates under RCW 90.64.020 o r meets the 

following criteria: 

 (a) Has more than seven hundred mature dairy cows,  whether milked 

or dry cows, that are confined; or 

 (b) Has more than two hundred head of mature dairy  cattle, whether 

milked or dry cows, that are confined and either: 
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 (i) From which pollutants are discharged into navi gable waters 

through a manmade ditch, flushing system, or other similar manmade 

device; or 

 (ii) From which pollutants are discharged directly  into surface or 

ground waters of the state that originate outside o f and pass over, 

across, or through the facility or otherwise come i nto direct contact 

with the animals confined in the operation. 

 (9) "Dairy animal feeding operation" means a lot o r facility where 

the following conditions are met: 

 (a) Dairy animals that have been, are, or will be stabled or 

confined and fed for a total of forty-five days or more in any twelve- 

month period; and 

 (b) Crops, vegetation forage growth, or postharves t residues are 

not sustained in the normal growing season over any  portion of the lot 

or facility.  Two or more dairy animal feeding oper ations under common 

ownership are considered, for the purposes of this chapter, to be a 

single dairy animal feeding operation if they adjoi n each other or if 

they use a common area for land application of wast es. 

 (10) "Dairy farm" means any farm that is licensed to produce milk 

under chapter 15.36 RCW. 

 (11) "Dairy nutrient" means any organic waste prod uced by dairy 

cows or a dairy farm operation. 

 (12) "Dairy nutrient management plan" means a plan  meeting the 

requirements established under RCW 90.64.026. 

 (13) "Dairy producer" means a person who owns or o perates a dairy 

farm. 

 (14) "Department" means the department of ((ecolog y under chapter 

43.21A RCW)) agriculture. 

  (15) "Director" means the director of the departm ent ((of 

ecology,)) or his or her designee. 

 (16) "Upset" means an exceptional incident in whic h there is an 

unintentional and temporary noncompliance with tech nology-based permit 

effluent limitations because of factors beyond the reasonable control 

of the dairy.  An upset does not include noncomplia nce to the extent 
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caused by operational error, improperly designed tr eatment facilities, 

inadequate treatment facilities, lack of preventive  maintenance, or 

careless or improper operation. 

 (17) "Violation" means the following acts or omiss ions: 

 (a) A discharge of pollutants into the waters of t he state, except 

those discharges that are due to a chronic or catas trophic event, or 

to an upset as provided in 40 C.F.R. Sec. 122.41, o r to a bypass as 

provided in 40 C.F.R. Sec. 122.41, and that occur w hen: 

 (i) A dairy producer has a current national pollut ant discharge 

elimination system permit with a wastewater system designed, operated, 

and maintained for the current herd size and that c ontains all 

process- generated wastewater plus average annual p recipitation minus 

evaporation plus contaminated storm water runoff fr om a twenty-five 

year, twenty-four hour rainfall event for that spec ific location, and 

the dairy producer has complied with all permit con ditions, including 

dairy nutrient management plan conditions for appro priate land 

application practices; or 

 (ii) A dairy producer does not have a national pol lutant discharge 

elimination system permit, but has complied with al l of the elements 

of a dairy nutrient management plan that:  Prevents  the discharge of 

pollutants to waters of the state, is commensurate with the dairy 

producer's current herd size, and is approved and c ertified under RCW 

90.64.026; 

 (b) Failure to register as required under RCW 90.6 4.017;  

 (c)(i) Until July 1, 2011, failure to keep for a p eriod of three 

years all records necessary to show that applicatio ns of nutrients to 

the land were within acceptable agronomic rates, un less otherwise 

required by law; and 

 (ii) Beginning July 1, 2011, failure to keep for a  period of five 

years all records necessary to show that applicatio ns of nutrients to 

the land were within acceptable agronomic rates; 

  (d) The lack of an approved dairy nutrient manage ment plan by July 

1, 2002; or 
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 (e) The lack of a certified dairy nutrient managem ent plan for a 

dairy farm after December 31, 2003. 

Sec. 282.  RCW 90.64.020 and 1993 c 221 s 3 are each amended t o 

read as follows: 

 (1) The director of the department ((of ecology)) may designate 

any dairy animal feeding operation as a concentrate d dairy animal 

feeding operation upon determining that it is a sig nificant 

contributor of pollution to the surface or ground w aters of the state.  

In making this designation the director shall consi der the following 

factors: 

 (a) The size of the animal feeding operation and t he amount of 

wastes reaching waters of the state; 

 (b) The location of the animal feeding operation r elative to 

waters of the state; 

 (c) The means of conveyance of animal wastes and p rocess waters 

into the waters of the state; 

 (d) The slope, vegetation, rainfall, and other fac tors affecting 

the likelihood or frequency of discharge of animal wastes and process 

waste waters into the waters of the state; and 

 (e) Other relevant factors as established by the d epartment by 

rule. 

 (2) A notice of intent to apply for a permit shall  not be required 

from a concentrated dairy animal feeding operation designated under 

this section until the director has conducted an on -site inspection of 

the operation and determined that the operation sho uld and could be 

regulated under the permit program. 

Sec. 283.  RCW 90.64.170 and 2005 c 510 s 1 are each amended t o 

read as follows: 

 (1) The legislature finds that a livestock nutrien t management 

program is essential to protecting the quality of t he waters of the 

state and ensuring a healthy and productive livesto ck industry. 
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 (2) The department((s of agriculture and ecology))  shall examine 

((their)) its current statutory authorities and pro vide the 

legislature with recommendations for statutory chan ges to fully 

implement a livestock nutrient management program w ithin the 

department ((of agriculture)) for concentrated anim al feeding 

operations, animal feeding operations, and dairies,  as authorized in 

RCW 90.48.260((, 90.64.813,)) and 90.64.901.  ((In developing 

recommended statutory changes, the departments shal l consult with the 

livestock nutrient management program development a nd oversight 

committee created in RCW 90.64.813.))  The recommen dations must be 

submitted to the legislature by the department((s o f agriculture and 

ecology)) prior to applying to the environmental pr otection agency for 

delegated authority to administer the CAFO portion of the national 

pollutant discharge elimination system permit progr am under the 

federal clean water act. 

 (3) For purposes of chapter 510, Laws of 2005, ani mal feeding 

operations (AFOs) and concentrated animal feeding o perations (CAFOs) 

have the same meaning as defined in 40 C.F.R. 122.2 3. 

 (4) This section applies to all operations that me et the 

definition of an AFO.  This section does not apply to true pasture and 

rangeland operations that do not meet the definitio n of AFO, however, 

such operations may have confinement areas that may  qualify as an AFO. 

Sec. 284.  RCW 90.48.260 and 2007 c 341 s 55 are each amended to 

read as follows: 

 (1) Unless otherwise designated by law, the depart ment of ecology 

is hereby designated as the state water pollution c ontrol agency for 

all purposes of the federal clean water act as it e xists on February 

4, 1987, and is hereby authorized to participate fu lly in the programs 

of the act as well as to take all action necessary to secure to the 

state the benefits and to meet the requirements of that act.  ((With 

regard to the national estuary program established by section 320 of 

that act, the department shall exercise its respons ibility jointly 

with the Puget Sound partnership, created in RCW 90 .71.210.)) 
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 (2)(a) The department of ecology ((may)) shall del egate its 

authority under this chapter, including its nationa l pollutant 

discharge elimination permit system authority and o ther duties 

regarding water quality to the following agencies f or the following 

programs:  

 (i) Animal feeding operations and concentrated ani mal feeding 

operations((,)) to the department of agriculture; a nd 

 (ii) Forest practices to the department of natural  resources and 

the forest practices board. 

  (b) All delegations of authority must be executed  through a 

memorandum of understanding.  Until any such delega tion receives 

federal approval, the department of agriculture's a doption or issuance 

of animal feeding operation and concentrated animal  feeding operation 

rules, permits, programs, and directives pertaining  to water quality 

and the adoption of forest practices rules, permits  programs, or 

directions pertaining to water quality shall be acc omplished after 

reaching agreement with the director of the departm ent of ecology.  

 (c) Adoption or issuance and implementation of thi s subsection 

shall be accomplished so that compliance with such animal feeding 

operation and concentrated animal feeding operation  and forest 

practices rules, permits, programs, and directives will achieve 

compliance with all federal and state water polluti on control laws. 

 (3) The powers granted ((herein)) by this section include, among 

others, and notwithstanding any other provisions of  chapter 90.48 RCW 

or otherwise, the following: 

 (((1))) (a) Complete authority to establish and ad minister a 

comprehensive state point source waste discharge or  pollution 

discharge elimination permit program which will ena ble the department 

to qualify for full participation in any national w aste discharge or 

pollution discharge elimination permit system and w ill allow the 

department to be the sole agency issuing permits re quired by such 

national system operating in the state of Washingto n subject to the 

provisions of RCW 90.48.262(2).  Program elements a uthorized herein 

may include, but are not limited to:  (((a))) (i) E ffluent treatment 
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and limitation requirements together with timing re quirements related 

thereto; (((b))) (ii) applicable receiving water qu ality standards 

requirements; (((c))) (iii) requirements of standar ds of performance 

for new sources; (((d))) (iv) pretreatment requirem ents; (((e))) (v) 

termination and modification of permits for cause; (((f))) (vi) 

requirements for public notices and opportunities f or public hearings; 

(((g))) (vii) appropriate relationships with the se cretary of the army 

in the administration of ((his)) the secretary of t he army's 

responsibilities which relate to anchorage and navi gation, with the 

administrator of the environmental protection agenc y in the 

performance of ((his)) the administrator's duties, and with other 

governmental officials under the federal clean wate r act; (((h))) 

(viii) requirements for inspection, monitoring, ent ry, and reporting; 

(((i))) (ix) enforcement of the program through pen alties, emergency 

powers, and criminal sanctions; (((j))) (x) a conti nuing planning 

process; and (((k))) (xi) user charges. 

 (((2))) (b) The power to establish and administer state programs 

in a manner which will ((insure)) ensure the procur ement of moneys, 

whether in the form of grants, loans, or otherwise;  to assist in the 

construction, operation, and maintenance of various  water pollution 

control facilities and works; and the administering  of various state 

water pollution control management, regulatory, and  enforcement 

programs. 

 (((3))) (c) The power to develop and implement app ropriate 

programs pertaining to continuing planning processe s, area-wide waste 

treatment management plans, and basin planning. 

 (4) The governor shall have authority to perform t hose actions 

required of him or her by the federal clean water a ct. 

Sec. 285.  RCW 77.55.021 and 2010 c 210 s 27 are each amended to 

read as follows: 

 (1) Except as provided in RCW 77.55.031, 77.55.051 , ((and)) 

77.55.041, and section 13 of this act, in the event  that any person or 

government agency desires to undertake a hydraulic project, the person 
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or government agency shall, before commencing work thereon, secure the 

approval of the department in the form of a permit as to the adequacy 

of the means proposed for the protection of fish li fe. 

 (2) A complete written application for a permit ma y be submitted 

in person or by registered mail and must contain th e following: 

 (a) General plans for the overall project; 

 (b) Complete plans and specifications of the propo sed construction 

or work within the mean higher high water line in s altwater or within 

the ordinary high water line in freshwater; 

 (c) Complete plans and specifications for the prop er protection of 

fish life; and 

 (d) Notice of compliance with any applicable requi rements of the 

state environmental policy act, unless otherwise pr ovided for in this 

chapter. 

 (3)(a) Protection of fish life is the only ground upon which 

approval of a permit may be denied or conditioned.  Approval of a 

permit may not be unreasonably withheld or unreason ably conditioned.  

Except as provided in this subsection and subsectio ns (8), (10), and 

(12) of this section, the department has forty-five  calendar days upon 

receipt of a complete application to grant or deny approval of a 

permit.  The forty-five day requirement is suspende d if: 

 (i) After ten working days of receipt of the appli cation, the 

applicant remains unavailable or unable to arrange for a timely field 

evaluation of the proposed project; 

 (ii) The site is physically inaccessible for inspe ction;  

 (iii) The applicant requests a delay; or 

 (iv) The department is issuing a permit for a stor m water 

discharge and is complying with the requirements of  RCW 

77.55.161(3)(b). 

 (b) Immediately upon determination that the forty- five day period 

is suspended, the department shall notify the appli cant in writing of 

the reasons for the delay. 

 (c) The period of forty-five calendar days may be extended if the 

permit is part of a multiagency permit streamlining  effort and all 
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participating permitting agencies and the permit ap plicant agree to an 

extended timeline longer than forty-five calendar d ays. 

 (4) If the department denies approval of a permit,  the department 

shall provide the applicant a written statement of the specific 

reasons why and how the proposed project would adve rsely affect fish 

life. 

 (a) Except as provided in (b) of this subsection, issuance, 

denial, conditioning, or modification of a permit s hall be appealable 

to the board within thirty days from the date of re ceipt of the 

decision as provided in RCW 43.21B.230. 

 (b) Issuance, denial, conditioning, or modificatio n of a permit 

may be informally appealed to the department within  thirty days from 

the date of receipt of the decision.  Requests for informal appeals 

must be filed in the form and manner prescribed by the department by 

rule.  A permit decision that has been informally a ppealed to the 

department is appealable to the board within thirty  days from the date 

of receipt of the department's decision on the info rmal appeal. 

 (5)(a) The permittee must demonstrate substantial progress on 

construction of that portion of the project relatin g to the permit 

within two years of the date of issuance. 

 (b) Approval of a permit is valid for a period of up to five years 

from the date of issuance, except as provided in (c ) of this 

subsection and in RCW 77.55.151. 

  (c) A permit remains in effect without need for p eriodic renewal 

for hydraulic projects that divert water for agricu ltural irrigation 

or stock watering purposes and that involve seasona l construction or 

other work.  A permit for streambank stabilization projects to protect 

farm and agricultural land as defined in RCW 84.34. 020 remains in 

effect without need for periodic renewal if the pro blem causing the 

need for the streambank stabilization occurs on an annual or more 

frequent basis.  The permittee must notify the appr opriate agency 

before commencing the construction or other work wi thin the area 

covered by the permit. 
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 (6) The department may, after consultation with th e permittee, 

modify a permit due to changed conditions.  The mod ification is 

appealable as provided in subsection (4) of this se ction.  For 

hydraulic projects that divert water for agricultur al irrigation or 

stock watering purposes, or when the hydraulic proj ect or other work 

is associated with streambank stabilization to prot ect farm and 

agricultural land as defined in RCW 84.34.020, the burden is on the 

department to show that changed conditions warrant the modification in 

order to protect fish life. 

 (7) A permittee may request modification of a perm it due to 

changed conditions.  The request must be processed within forty-five 

calendar days of receipt of the written request.  A  decision by the 

department is appealable as provided in subsection (4) of this 

section.  For hydraulic projects that divert water for agricultural 

irrigation or stock watering purposes, or when the hydraulic project 

or other work is associated with streambank stabili zation to protect 

farm and agricultural land as defined in RCW 84.34. 020, the burden is 

on the permittee to show that changed conditions wa rrant the requested 

modification and that such a modification will not impair fish life. 

 (8)(a) The department, the county legislative auth ority, or the 

governor may declare and continue an emergency.  If  the county 

legislative authority declares an emergency under t his subsection, it 

shall immediately notify the department.  A declare d state of 

emergency by the governor under RCW 43.06.010 shall  constitute a 

declaration under this subsection. 

 (b) The department, through its authorized represe ntatives, shall 

issue immediately, upon request, oral approval for a stream crossing, 

or work to remove any obstructions, repair existing  structures, 

restore streambanks, protect fish life, or protect property threatened 

by the stream or a change in the stream flow withou t the necessity of 

obtaining a written permit prior to commencing work .  Conditions of 

the emergency oral permit must be established by th e department and 

reduced to writing within thirty days and complied with as provided 

for in this chapter. 



 

5669-S2.E AMH ORCU CALL 221 Official Print - 35 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

 (c) The department may not require the provisions of the state 

environmental policy act, chapter 43.21C RCW, to be  met as a condition 

of issuing a permit under this subsection. 

 (9) All state and local agencies with authority un der this chapter 

to issue permits or other authorizations in connect ion with emergency 

water withdrawals and facilities authorized under R CW 43.83B.410 shall 

expedite the processing of such permits or authoriz ations in keeping 

with the emergency nature of such requests and shal l provide a 

decision to the applicant within fifteen calendar d ays of the date of 

application. 

 (10) The department or the county legislative auth ority may 

determine an imminent danger exists.  The county le gislative authority 

shall notify the department, in writing, if it dete rmines that an 

imminent danger exists.  In cases of imminent dange r, the department 

shall issue an expedited written permit, upon reque st, for work to 

remove any obstructions, repair existing structures , restore banks, 

protect fish resources, or protect property.  Exped ited permit 

requests require a complete written application as provided in 

subsection (2) of this section and must be issued w ithin fifteen 

calendar days of the receipt of a complete written application.  

Approval of an expedited permit is valid for up to sixty days from the 

date of issuance.  The department may not require t he provisions of 

the state environmental policy act, chapter 43.21C RCW, to be met as a 

condition of issuing a permit under this subsection . 

 (11)(a) For any property, except for property loca ted on a marine 

shoreline, that has experienced at least two consec utive years of 

flooding or erosion that has damaged or has threate ned to damage a 

major structure, water supply system, septic system , or access to any 

road or highway, the county legislative authority m ay determine that a 

chronic danger exists.  The county legislative auth ority shall notify 

the department, in writing, when it determines that  a chronic danger 

exists.  In cases of chronic danger, the department  shall issue a 

permit, upon request, for work necessary to abate t he chronic danger 

by removing any obstructions, repairing existing st ructures, restoring 
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banks, restoring road or highway access, protecting  fish resources, or 

protecting property.  Permit requests must be made and processed in 

accordance with subsections (2) and (3) of this sec tion. 

 (b) Any projects proposed to address a chronic dan ger identified 

under (a) of this subsection that satisfies the pro ject description 

identified in RCW 77.55.181(1)(a)(ii) are not subje ct to the 

provisions of the state environmental policy act, c hapter 43.21C RCW.  

However, the project is subject to the review proce ss established in 

RCW 77.55.181(3) as if it were a fish habitat impro vement project. 

 (12) The department may issue an expedited written  permit in those 

instances where normal permit processing would resu lt in significant 

hardship for the applicant or unacceptable damage t o the environment.  

Expedited permit requests require a complete writte n application as 

provided in subsection (2) of this section and must  be issued within 

fifteen calendar days of the receipt of a complete written 

application.  Approval of an expedited permit is va lid for up to sixty 

days from the date of issuance.  The department may  not require the 

provisions of the state environmental policy act, c hapter 43.21C RCW, 

to be met as a condition of issuing a permit under this subsection. 

Sec. 286. RCW 77.12.755 and 2003 c 311 s 10 are each amended to 

read as follows: 

 ((In coordination with the department of natural r esources and 

lead entity groups,)) The department must establish  a ranked inventory 

of fish passage barriers on land owned by small for est landowners 

based on the principle of fixing the worst first wi thin a watershed 

consistent with the fish passage priorities of the forest and fish 

report.  The department shall first gather and synt hesize all 

available existing information about the locations and impacts of fish 

passage barriers in Washington.  This information m ust include, but 

not be limited to, the most recently available limi ting factors 

analysis conducted pursuant to RCW 77.85.060(2), th e stock status 

information contained in the department of fish and  wildlife salmonid 

stock inventory (SASSI), the salmon and steelhead h abitat inventory 
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and assessment project (SSHIAP), and any comparable  science-based 

assessment when available.  The inventory of fish p assage barriers 

must be kept current and at a minimum be updated by  the beginning of 

each calendar year.  Nothing in this section grants  the department or 

others additional right of entry onto private prope rty. 

Sec. 287.  RCW 77.12.870 and 2010 c 193 s 8 are each amended t o 

read as follows: 

 (1) The department((, in partnership with the Nort hwest straits 

commission, the department of natural resources, an d other interested 

parties,)) must create and ensure the maintenance o f a database of 

known derelict fishing gear and shellfish pots, inc luding the type of 

gear and its location. 

 (2) A person who loses or abandons commercial fish ing gear or 

shellfish pots within the waters of the state is en couraged to report 

the location of the loss and the type of gear lost to the department 

within forty-eight hours of the loss. 

Sec. 288.  RCW 77.12.878 and 2002 c 281 s 6 are each amended t o 

read as follows: 

 (1) The director shall create a rapid response pla n in cooperation 

with the aquatic nuisance species committee and its  member agencies 

that describes actions to be taken when a prohibite d aquatic animal 

species is found to be infesting a water body.  The se actions include 

eradication or control programs where feasible and containment of 

infestation where practical through notification, p ublic education, 

and the enforcement of regulatory programs. 

 (2) The commission may adopt rules to implement th e rapid response 

plan. 

 (3) The director((, the department of ecology, and  the Washington 

state parks and recreation commission)) may post si gns at water bodies 

that are infested with aquatic animal species that are classified as 

prohibited aquatic animal species under RCW 77.12.0 20 or with invasive 

species of the plant kingdom.  The signs should ide ntify the 
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prohibited plant and animal species present and war n users of the 

water body of the hazards and penalties for possess ing and 

transporting these species.  Educational signs may be placed at 

uninfested sites. 

Sec. 289.  RCW 77.15.390 and 2001 c 253 s 40 are each amended to 

read as follows: 

 (1) A person is guilty of unlawful taking of seawe ed if the person 

takes, possesses, or harvests seaweed and: 

 (a) The person does not have and possess the licen se required by 

chapter 77.32 RCW for taking seaweed; or 

 (b) The action violates any rule of the department  ((or the 

department of natural resources)) regarding seasons , possession 

limits, closed areas, closed times, or any other ru le addressing the 

manner or method of taking, possessing, or harvesti ng of seaweed. 

 (2) Unlawful taking of seaweed is a misdemeanor.  This does not 

affect rights of the state to recover civilly for t respass, 

conversion, or theft of state-owned valuable materi als. 

Sec. 290.  RCW 77.44.040 and 1996 c 222 s 4 are each amended t o 

read as follows: 

 The goals of the warm water game fish enhancement program are to 

improve the fishing for warm water game fish using cost-effective 

management.  Development of new ponds and lakes sha ll be an important 

and integral part of the program.  The department s hall work ((with 

the department of natural resources)) to coordinate  the reclamation of 

surface mines and the development of warm water gam e fish ponds.  

Improvement of warm water fishing shall be coordina ted with the 

protection and conservation of cold water fish popu lations.  This 

shall be accomplished by carefully designing the wa rm water projects 

to have minimal adverse effects upon the cold water  fish populations.  

New pond and lake development should have beneficia l effects upon 

wildlife due to the increase in lacustrine and wetl and habitat that 

will accompany the improvement of warm water fish h abitat.  The 
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department shall not develop projects that will inc rease the 

populations of undesirable or deleterious fish spec ies such as carp, 

squawfish, walking catfish, and others. 

 Fish culture programs shall be used in conditions where they will 

prove to be cost-effective, and may include the pur chase of warm water 

fish from aquatic farmers defined in RCW 15.85.020.   Consideration 

should be made for development of urban area enhanc ement of fishing 

opportunity for put-and-take species, such as chann el catfish, that 

are amenable to production by low-cost fish culture  methods.  Fish 

culture shall also be used for stocking of high val ue species, such as 

walleye, smallmouth bass, and tiger musky.  Introdu ction of special 

genetic strains that show high potential for recrea tional fishing 

improvement, including Florida strain largemouth ba ss and striped 

bass, shall be considered. 

 Transplantation and introduction of exotic warm wa ter fish shall 

be carefully reviewed to assure that adverse effect s to native fish 

and wildlife populations do not occur.  This review  shall include an 

analysis of consequences from disease and parasite introduction. 

 Population management through the use of fish toxi cants, including 

rotenone or derris root, shall be an integral part of the warm water 

game fish enhancement program.  However, any use of  fish toxicants 

shall be subject to a thorough review to prevent ad verse effects to 

cold water fish, desirable warm water fish, and oth er biota.  

Eradication of deleterious fish species shall be a goal of the 

program. 

 Habitat improvement shall be a major aspect of the  warm water game 

fish enhancement program.  Habitat improvement oppo rtunities shall be 

defined with scientific investigations, field surve ys, and by using 

the extensive experience of other state management entities.  

Installation of cover, structure, water flow contro l structures, 

screens, spawning substrate, vegetation control, an d other management 

techniques shall be fully used.  The department sha ll work to gain 

access to privately owned waters that can be develo ped with habitat 

improvements to improve the warm water resource for  public fishing. 
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 The department shall use the resources of cooperat ive groups to 

assist in the planning and implementation of the wa rm water game fish 

enhancement program.  In the development of the pro gram the department 

shall actively involve the organized fishing clubs that primarily fish 

for warm water fish.  The warm water fish enhanceme nt program shall be 

cooperative between the department and private land owners; private 

landowners shall not be required to alter the uses of their private 

property to fulfill the purposes of the warm water fish enhancement 

program.  The director shall not impose restriction s on the use of 

private property, or take private property, for the  purpose of the 

warm water fish enhancement program. 

Sec. 291.  RCW 77.55.121 and 2005 c 146 s 404 are each amended  to 

read as follows: 

 (1) Beginning in January 1998, the department ((an d the department 

of natural resources)) shall implement a habitat in centives program 

based on the recommendations of federally recognize d Indian tribes, 

landowners, the regional fisheries enhancement grou ps, the timber, 

fish, and wildlife cooperators, and other intereste d parties.  The 

program shall allow a private landowner to enter in to an agreement 

with the department((s)) to enhance habitat on the landowner's 

property for food fish, game fish, or other wildlif e species.  In 

exchange, the landowner shall receive state regulat ory certainty with 

regard to future applications for a permit or a for est practices 

permit on the property covered by the agreement.  T he overall goal of 

the program is to provide a mechanism that facilita tes habitat 

development on private property while avoiding an a dverse state 

regulatory impact to the landowner at some future d ate.  A single 

agreement between the department((s)) and a landown er may encompass up 

to one thousand acres.  A landowner may enter into multiple agreements 

with the department((s)), provided that the total a creage covered by 

such agreements with a single landowner does not ex ceed ten thousand 

acres.  The department((s are)) is not obligated to  enter into an 

agreement unless the department((s)) finds that the  agreement is in 
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the best interest of protecting fish or wildlife sp ecies or their 

habitat. 

 (2) A habitat incentives agreement shall be in wri ting and shall 

contain at least the following:  (a) A description of the property 

covered by the agreement; (b) an expiration date; ( c) a description of 

the condition of the property prior to the implemen tation of the 

agreement; and (d) other information needed by the landowner and the 

departments for future reference and decisions. 

 (3) As part of the agreement, the department may s tipulate the 

factors that will be considered when the department  evaluates a 

landowner's application for a permit on property co vered by the 

agreement.  The department's identification of thes e evaluation 

factors shall be in concurrence with ((the departme nt of natural 

resources and)) affected federally recognized India n tribes.  In 

general, future decisions related to the issuance, conditioning, or 

denial of a permit must be based on the conditions present on the 

landowner's property at the time of the agreement, unless all parties 

agree otherwise. 

 (4) As part of the agreement, the department ((of natural 

resources)) may stipulate the factors that will be considered when the 

department ((of natural resources)) evaluates a lan downer's 

application for a forest practices permit under cha pter 76.09 RCW on 

property covered by the agreement.  The department' s ((of natural 

resources')) identification of these evaluation fac tors shall be in 

concurrence with ((the department and)) affected fe derally recognized 

Indian tribes.  In general, future decisions relate d to the issuance, 

conditioning, or denial of forest practices permits  shall be based on 

the conditions present on the landowner's property at the time of the 

agreement, unless all parties agree otherwise. 

 (5) The agreement is binding on and may be used by  only the 

landowner who entered into the agreement with the d epartment.  The 

agreement shall not be appurtenant with the land.  However, if a new 

landowner chooses to maintain the habitat enhanceme nt efforts on the 

property, the new landowner and the department and the department of 
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natural resources may jointly choose to retain the agreement on the 

property. 

 (6) If the department ((and the department of natu ral resources)) 

receives multiple requests for agreements with priv ate landowners 

under the habitat incentives program, the departmen t((s)) shall 

prioritize these requests and shall enter into as m any agreements as 

possible within available budgetary resources. 

Sec. 292. RCW 77.55.211 and 2005 c 146 s 406 are each amended  to 

read as follows: 

 The department((, the department of ecology, and t he department of 

natural resources)) shall ((jointly)) develop an in formational 

brochure that describes when permits and any other authorizations are 

required for flood damage prevention and reduction projects, and 

recommend((s)) ways to best proceed through the var ious regulatory 

permitting processes. 

Sec. 293.  RCW 77.55.131 and 2005 c 146 s 405 are each amended  to 

read as follows: 

 The department ((and the department of ecology)) w ill work 

cooperatively with the United States army corps of engineers to 

develop a memorandum of agreement outlining dike ve getation management 

guidelines so that dike owners are eligible for cov erage under P.L. 

84- 99, and state requirements established pursuant  to RCW 77.55.021 

are met. 

Sec. 294.  RCW 77.65.510 and 2009 c 195 s 1 are each amended t o 

read as follows: 

 (1) The department must establish and administer a  direct retail 

endorsement to serve as a single license that permi ts a Washington 

license holder or alternate operator to commerciall y harvest retail- 

eligible species and to clean, dress, and sell his or her catch 

directly to consumers at retail, including over the  internet.  The 

direct retail endorsement must be issued as an opti onal addition to 
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all holders of: (a) A commercial fishing license fo r retail-eligible 

species that the department offers under this chapt er; and (b) an 

alternate operator license who are designated as an  alternate operator 

on a commercial fishing license for retail eligible  species. 

 (2) The direct retail endorsement must be offered at the time of 

application for the qualifying commercial fishing l icense.  

Individuals in possession of a qualifying commercia l fishing license 

issued under this chapter, and alternate operators designated on such 

a license, may add a direct retail endorsement to t heir current 

license at any time.  Individuals who do not have a  commercial fishing 

license for retail- eligible species issued under t his chapter, and 

who are not designated as alternate operators on su ch a license, may 

not receive a direct retail endorsement.  The costs , conditions, 

responsibilities, and privileges associated with th e endorsed 

commercial fishing license is not affected or alter ed in any way by 

the addition of a direct retail endorsement.  These  costs include the 

base cost of the license and any revenue and excise  taxes. 

 (3) An individual need only add one direct retail endorsement to 

his or her license portfolio.  If a direct retail e ndorsement is 

selected by an individual holding more than one com mercial fishing 

license issued under this chapter, a single direct retail endorsement 

is considered to be added to all qualifying commerc ial fishing 

licenses held by that individual, and is the only l icense required for 

the individual to sell at retail any retail-eligibl e species permitted 

by all of the underlying endorsed licenses.  If a d irect retail 

endorsement is selected by an individual designated  as an alternate 

operator on more than one commercial license issued  under this 

chapter, a single direct retail endorsement is the only license 

required for the individual to sell at retail any r etail-eligible 

species permitted by all of the underlying endorsed  licenses on which 

the individual is designated as an alternate operat or.  The direct 

retail endorsement applies only to the Washington l icense holder or 

alternate operator obtaining the endorsement. 
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 (4) In addition to any fees charged for the endors ed licenses and 

harvest documentation as required by this chapter o r the rules of the 

department, the department may set a reasonable ann ual fee not to 

exceed the administrative costs to the department f or a direct retail 

endorsement. 

 (5) The holder of a direct retail endorsement is r esponsible for 

documenting the commercial harvest of salmon and cr ab according to the 

provisions of this chapter, the rules of the depart ment for a 

wholesale fish dealer, and the reporting requiremen ts of the endorsed 

license.  Any retail-eligible species caught by the  holder of a direct 

retail endorsement must be documented on fish ticke ts. 

 (6) The direct retail endorsement must be displaye d in a readily 

visible manner by the seller wherever and whenever a sale to someone 

other than a licensed wholesale dealer occurs.  The  commission may 

require that the holder of a direct retail endorsem ent notify the 

department up to eighteen hours before conducting a n in-person sale of 

retail-eligible species, except for in-person sales  that have a 

cumulative retail sales value of less than one hund red fifty dollars 

in a twenty-four hour period that are sold directly  from the vessel.  

For sales occurring in a venue other than in person , such as over the 

internet, through a catalog, or on the phone, the d irect retail 

endorsement number of the seller must be provided t o the buyer both at 

the time of sale and the time of delivery.  All int ernet sales must be 

conducted in accordance with federal laws and regul ations. 

 (7) The direct retail endorsement is to be held by  a natural 

person and is not transferrable or assignable.  If the endorsed 

license is transferred, the direct retail endorseme nt immediately 

becomes void, and the transferor is not eligible fo r a full or 

prorated reimbursement of the annual fee paid for t he direct retail 

endorsement.  Upon becoming void, the holder of a d irect retail 

endorsement must surrender the physical endorsement  to the department. 

 (8) The holder of a direct retail endorsement must  abide by the 

provisions of Title 69 RCW as they apply to the pro cessing and retail 

sale of seafood.  The department must distribute a pamphlet((, 
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provided by the department of agriculture,)) with t he direct retail 

endorsement generally describing the labeling requi rements set forth 

in chapter 69.04 RCW as they apply to seafood. 

 (9) The holder of a qualifying commercial fishing license issued 

under this chapter, or an alternate operator design ated on such a 

license, must either possess a direct retail endors ement or a 

wholesale dealer license provided for in RCW 77.65. 280 in order to 

lawfully sell their catch or harvest in the state t o anyone other than 

a licensed wholesale dealer. 

 (10) The direct retail endorsement entitles the ho lder to sell a 

retail-eligible species only at a temporary food se rvice establishment 

as that term is defined in RCW 69.06.045, or direct ly to a restaurant 

or other similar food service business. 

Sec. 295.  RCW 77.70.210 and 2000 c 107 s 70 are each amended to 

read as follows: 

 (1) A herring spawn on kelp fishery license is req uired to 

commercially take herring eggs which have been depo sited on vegetation 

of any type. 

 (2) A herring spawn on kelp fishery license may be  issued only to 

a person who: 

 (a) Holds a herring fishery license issued under R CW 77.65.200 and 

77.70.120; and 

 (b) Is the highest bidder in an auction conducted under subsection 

(3) of this section. 

 (3) The department shall sell herring spawn on kel p commercial 

fishery licenses at auction to the highest bidder.  Bidders shall 

identify their sources of kelp.  ((Kelp harvested f rom state-owned 

aquatic lands as defined in RCW 79.90.465 requires the written consent 

of the department of natural resources.))  The depa rtment shall give 

all holders of herring fishery licenses thirty days ' notice of the 

auction. 
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Sec. 296.  RCW 77.105.070 and 1994 c 264 s 47 are each amended  to 

read as follows: 

 The department shall ((work with the department of  ecology and 

local government entities to)) streamline the sitin g process for new 

enhancement projects.  The department is encouraged  to work with the 

legislature to develop statutory changes that enabl e expeditious 

processing and granting of permits for fish enhance ment projects. 

Sec. 297.  RCW 79.13.620 and 2003 c 334 s 378 are each amended  to 

read as follows: 

 (1) It is the purpose of ((chapter 163, Laws of 19 96)) this 

section that all state agricultural lands, grazing lands, and 

grazeable woodlands ((shall)) be managed in keeping  with the statutory 

and constitutional mandates under which each agency  operates.  

((Chapter 163, Laws of 1996 is consistent with sect ion 1, chapter 4, 

Laws of 1993 sp. sess.)) 

 (2) ((The ecosystem standards developed under chap ter 4, Laws of 

1993 sp. sess. for state-owned agricultural and gra zing lands are 

defined as desired ecological conditions.  The stan dards are not 

intended to prescribe practices.  For this reason,) ) Land managers are 

encouraged to use an adaptive management approach i n selecting and 

implementing practices that work towards meeting th e standards based 

on the best available science and evaluation tools.  

 (3) ((For as long as the chapter 4, Laws of 1993 s p. sess. 

ecosystem standards remain in effect, they)) Land s hall be ((applied)) 

managed through a collaborative process that incorp orates the 

following principles: 

 (a) The land manager and lessee or permittee shall  look at the 

land together and make every effort to reach agreem ent on management 

and resource objectives for the land under consider ation; 

 (b) They will then discuss management options and make every 

effort to reach agreement on which of the available  options will be 

used to achieve the agreed-upon objectives; 
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 (c) No land manager or owner ever gives up his or her management 

prerogative; 

 (d) Efforts will be made to make land management p lans 

economically feasible for landowners, managers, and  lessees and to 

make the land management plan compatible with the l essee's entire 

operation; 

 (e) Coordinated resource management planning is en couraged where 

either multiple ownerships, or management practices , or both, are 

involved; 

  (f) The department of fish and wildlife shall con sider multiple 

use, including grazing, on lands owned or managed b y the department of 

fish and wildlife where it is compatible with the m anagement 

objectives of the land; and 

 (g) The department shall allow multiple use on lan ds owned or 

managed by the department where multiple use can be  demonstrated to be 

compatible with RCW 79.10.100, 79.10.110, and 79.10 .120. 

 (4) The ecosystem standards are to be achieved by applying 

appropriate land management practices on riparian l ands and on the 

uplands in order to reach the desired ecological co nditions. 

 (((5) The legislature urges that state agencies th at manage 

grazing lands make planning and implementation of c hapter 163, Laws of 

1996, using the coordinated resource management and  planning process, 

a high priority, especially where either multiple o wnerships, or 

multiple use resources objectives, or both, are inv olved.  In all 

cases, the choice of using the coordinated resource  management 

planning process will be a voluntary decision by al l concerned parties 

including agencies, private landowners, lessees, pe rmittees, and other 

interests.)) 

Sec. 298.  RCW 79.19.080 and 2003 c 334 s 531 are each amended  to 

read as follows: 

 Periodically, at intervals to be determined by the  board, the 

department shall identify trust lands which are exp ected to convert to 

commercial, residential, or industrial uses within ten years.  The 
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department shall adhere to existing local comprehen sive plans, zoning 

classifications, and duly adopted local policies wh en making this 

identification and determining the fair market valu e of the property. 

 The department shall hold a public hearing on the proposal in the 

county where the state land is located.  At least f ifteen days but not 

more than thirty days before the hearing, the depar tment shall publish 

a public notice of reasonable size in display adver tising form, 

setting forth the date, time, and place of the hear ing, at least once 

in one or more daily newspapers of general circulat ion in the county 

and at least once in one or more weekly newspapers circulated in the 

area where the trust land is located.  At the same time that the 

published notice is given, the department shall giv e written notice of 

the hearings to the ((departments of fish and wildl ife and general 

administration, to the parks and recreation commiss ion, and to the)) 

county, city, or town in which the property is situ ated.  The 

department shall disseminate a news release pertain ing to the hearing 

among printed and electronic media in the area wher e the trust land is 

located.  The public notice and news release also s hall identify trust 

lands in the area which are expected to convert to commercial, 

residential, or industrial uses within ten years. 

 A summary of the testimony presented at the hearin gs shall be 

prepared for the board's consideration.  The board shall designate 

trust lands which are expected to convert to commer cial, residential, 

or industrial uses as urban land.  Descriptions of lands designated by 

the board shall be made available to the county and  city or town in 

which the land is situated and for public inspectio n and copying at 

the department's administrative office in Olympia, Washington and at 

each area office. 

 The hearing and notice requirements of this sectio n apply to those 

trust lands which have been identified by the depar tment prior to July 

1, 1984, as being expected to convert to commercial , residential, or 

industrial uses within the next ten years, and whic h have not been 

sold or exchanged prior to July 1, 1984. 
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Sec. 299.  RCW 79.70.030 and 2003 c 334 s 549 are each amended  to 

read as follows: 

 In order to set aside, preserve, and protect natur al areas within 

the state, the department is authorized, in additio n to any other 

powers, to: 

 (1) Establish the criteria for selection, acquisit ion, management, 

protection, and use of such natural areas, includin g: 

 (a) Limiting public access to natural area preserv es consistent 

with the purposes of this chapter.  Where appropria te, and on a case- 

by-case basis, a buffer zone with an increased low level of public 

access may be created around the environmentally se nsitive areas; 

 (b) Developing a management plan for each designat ed natural area 

preserve.  The plan must identify the significant r esources to be 

conserved consistent with the purposes of this chap ter and identify 

the areas with potential for low-impact public and environmental 

educational uses.  The plan must specify the types of management 

activities and public uses that are permitted, cons istent with the 

purposes of this chapter.  The department must make  the plans 

available for review and comment by the public, and  state, tribal, and 

local agencies, prior to final approval; 

 (2) Cooperate or contract with any federal, state,  or local 

governmental agency, private organizations, or indi viduals in carrying 

out the purpose of this chapter; 

 (3) Consistent with the plan, acquire by gift, dev ise, purchase, 

grant, dedication, or means other than eminent doma in, the fee or any 

lesser right or interest in real property which sha ll be held and 

managed as a natural area; 

 (4) Acquire by gift, devise, grant, or donation an y personal 

property to be used in the acquisition and/or manag ement of natural 

areas; 

 (5) Inventory existing public, state, and private lands in 

cooperation with the council to assess possible nat ural areas to be 

preserved within the state; 
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 (6) Maintain a natural heritage program to provide  assistance in 

the selection and nomination of areas containing na tural heritage 

resources for registration or dedication.  The prog ram shall maintain 

a classification of natural heritage resources, an inventory of their 

locations, and a data bank for such information.  ( (The department 

shall cooperate with the department of fish and wil dlife in the 

selection and nomination of areas from the data ban k that relate to 

critical wildlife habitats.))  Information from the  data bank shall be 

made available to public and private agencies and i ndividuals for 

environmental assessment and proprietary land manag ement purposes.  

Usage of the classification, inventory, or data ban k of natural 

heritage resources for any purpose inconsistent wit h the natural 

heritage program is not authorized; 

 (7) Prepare a natural heritage plan which shall go vern the natural 

heritage program in the conduct of activities to cr eate and manage a 

system of natural areas that includes natural resou rces conservation 

areas, and may include areas designated under the r esearch natural 

area program on federal lands in the state; 

 (a) The plan shall list the natural heritage resou rces to be 

considered for registration and shall provide crite ria for the 

selection and approval of natural areas under this chapter; 

  (b) The department shall provide opportunities fo r input, comment, 

and review to the public, other public agencies, an d private groups 

with special interests in natural heritage resource s during 

preparation of the plan; 

 (c) Upon approval by the council and adoption by t he department, 

the plan shall be updated and submitted biennially to the appropriate 

committees of the legislature for their information  and review.  The 

plan shall take effect ninety days after the adjour nment of the 

legislative session in which it is submitted unless  the reviewing 

committees suggest changes or reject the plan; and 

 (8) Maintain a state register of natural areas con taining 

significant natural heritage resources to be called  the Washington 

register of natural area preserves.  Selection of n atural areas for 
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registration shall be in accordance with criteria l isted in the 

natural heritage plan and accomplished through volu ntary agreement 

between the owner of the natural area and the depar tment.  No 

privately owned lands may be proposed to the counci l for registration 

without prior notice to the owner or registered wit hout voluntary 

consent of the owner.  No state or local government al agency may 

require such consent as a condition of any permit o r approval of or 

settlement of any civil or criminal proceeding or t o penalize any 

landowner in any way for failure to give, or for wi thdrawal of, such 

consent. 

 (a) The department shall adopt rules as authorized  by RCW 

43.12.065 and 79.70.030(1) and chapter 34.05 RCW re lating to voluntary 

natural area registration. 

 (b) After approval by the council, the department may place sites 

onto the register or remove sites from the register . 

 (c) The responsibility for management of registere d natural area 

preserves shall be with the preserve owner.  A volu ntary management 

agreement may be developed between the department a nd the owners of 

the sites on the register. 

 (d) Any public agency may register lands under pro visions of this 

chapter. 

Sec. 300.  RCW 79.71.120 and 1997 c 371 s 1 are each amended t o 

read as follows: 

 The property currently designated as the Elk river  natural area 

preserve is transferred from management under chapt er 79.70 RCW as a 

natural area preserve to management under chapter 7 9.71 RCW as a 

natural resources conservation area.  The legislatu re finds that 

hunting is a suitable low-impact public use within the Elk river 

natural resources conservation area.  The departmen t of natural 

resources shall incorporate this legislative direct ion into the 

management plan developed for the Elk river natural  resources 

conservation area.  ((The department shall work wit h the department of 
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fish and wildlife to identify hunting opportunities  compatible with 

the area's conservation purposes.)) 

Sec. 301.  RCW 79.105.500 and 2007 c 341 s 58 are each amended  to 

read as follows: 

 The legislature finds that the department provides , manages, and 

monitors aquatic land dredged material disposal sit es on state-owned 

aquatic lands for materials dredged from rivers, ha rbors, and shipping 

lanes.  These disposal sites ((are)) should be appr oved through a 

cooperative planning process by the department((s o f natural resources 

and ecology)), the United States army corps of engi neers, and the 

United States environmental protection agency ((in cooperation with 

the Puget Sound partnership)).  These disposal site s are essential to 

the commerce and well-being of the citizens of the state of 

Washington.  Management and environmental monitorin g of these sites 

are necessary to protect environmental quality and to ((assure)) 

ensure appropriate use of state-owned aquatic lands .  The creation of 

an aquatic land dredged material disposal site acco unt is a reasonable 

means to enable and facilitate proper management an d environmental 

monitoring of these disposal sites. 

Sec. 302.  RCW 79.125.710 and 2005 c 155 s 517 are each amende d to 

read as follows: 

 Whenever application is made to the department by any incorporated 

city or town or metropolitan park district for the use of any state- 

owned tidelands or shorelands within the corporate limits of the city 

or town or metropolitan park district for municipal  park and/or 

playground purposes, the department shall cause the  application to be 

entered in the records of its office, and shall the n forward the 

application to the governor, who shall appoint a co mmittee of five 

representative citizens of the city or town, in add ition to the 

commissioner ((and the director of ecology, both of )), whom shall be 

an ex officio member((s)) of the committee, to inve stigate the lands 

and determine whether they are suitable and needed for park or 
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playground purposes; and, if they so find, the comm issioner shall 

certify to the governor that the property shall be deeded, when in 

accordance with RCW 79.125.200 and 79.125.700, to t he city or town or 

metropolitan park district and the governor shall t hen execute a deed 

in the name of the state of Washington, attested by  the secretary of 

state, conveying the use of the lands to the city o r town or 

metropolitan park district for park or playground p urposes for so long 

as it shall continue to hold, use, and maintain the  lands for park or 

playground purposes. 

Sec. 303.  RCW 79.125.730 and 2005 c 155 s 519 are each amende d to 

read as follows: 

 The ((director of ecology)) commissioner, in addit ion to serving 

as an ex officio member of the committee, is author ized and directed 

to assist the city or town or metropolitan park dis trict in the 

development and decoration of any lands so conveyed  and to furnish 

trees, grass, flowers, and shrubs ((therefor)). 

Sec. 304.  RCW 79.135.130 and 2005 c 155 s 703 are each amende d to 

read as follows: 

 (1) The department, upon the receipt of an applica tion for a lease 

for the purpose of planting and cultivating oyster beds or for the 

purpose of cultivating clams or other edible shellf ish, shall ((notify 

the director of fish and wildlife of the filing of the application 

describing the tidelands or beds of navigable water s applied for.  The 

director of fish and wildlife shall)) cause an insp ection of the lands 

applied for ((to be made and shall make a full repo rt to the 

department of the director's findings as to whether  it is necessary,)) 

in order to protect existing natural oyster beds, a nd to secure 

adequate seeding of the lands, to retain the lands described in the 

application for lease or any part of the lands, and  in the event the 

((director)) department deems it advisable to retai n the lands or any 

part of the lands for the protection of existing na tural oyster beds 

or to guarantee the continuance of an adequate seed  stock for existing 
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natural oyster beds, the lands shall not be subject  to lease.  

However, if the ((director)) department determines that the lands 

applied for or any part of the lands may be leased,  the ((director)) 

department shall ((so notify the department and the  director shall)) 

cause an examination of the lands to be made to det ermine the 

presence, if any, of natural oysters, clams, or oth er edible shellfish 

on the lands, and to fix the rental value of the la nds for use for 

oyster, clam, or other edible shellfish cultivation .  In the report 

((to)), the department((, the director)) shall reco mmend a minimum 

rental for the lands and an estimation of the value  of the oysters, 

clams, or other edible shellfish, if any, then pres ent on the lands 

applied for.  The lands approved by the ((director) ) department for 

lease may then be leased to the applicant for a per iod of not less 

than five years nor more than ten years at a rental  not less than the 

minimum ((rental)) recommended ((by the director of  fish and 

wildlife)) rent.  In addition, before entering upon  possession of the 

land, the applicant shall pay the value of the oyst ers, clams, or 

other edible shellfish, if any, then present on the  land as determined 

by the ((director)) department, plus the expense in curred by the 

((director)) department in investigating the quanti ty of oysters, 

clams, or other edible shellfish, present on the la nd applied for. 

 (2) When issuing new leases or reissuing existing leases the 

department shall not permit the commercial harvest of subtidal 

hardshell clams by means of hydraulic escalating wh en the upland 

within five hundred feet of any lease tract is zone d for residential 

development. 

Sec. 305. RCW 79.135.140 and 2005 c 155 s 704 are each amende d to 

read as follows: 

 Before entering into possession of any leased tide lands or beds of 

navigable waters, the applicant shall have the land s surveyed by a 

registered land surveyor, and the applicant shall f urnish to the 

department ((and to the director of fish and wildli fe,)) a map of the 

leased premises signed and certified by the registe red land surveyor.  
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The lessee shall also mark the boundaries of the le ased premises by 

piling monuments or other markers of a permanent na ture ((as the 

director of fish and wildlife may direct)). 

Sec. 306.  RCW 79.135.150 and 2005 c 155 s 705 are each amende d to 

read as follows: 

 The department may, upon the filing of an applicat ion for a 

renewal lease, inspect the tidelands or beds of nav igable waters, and 

if the department deems it in the best interests of  the state to re-

lease the lands, the department shall issue to the applicant a renewal 

lease for a further period not exceeding thirty yea rs and under the 

terms and conditions as may be determined by the de partment.  However, 

in the case of an application for a renewal lease i t shall not be 

necessary for the lands to be inspected and reporte d upon by the 

((director of fish and wildlife)) department. 

Sec. 307.  RCW 79.135.320 and 2005 c 155 s 712 are each amende d to 

read as follows: 

 (1) ((In the event that the fish and wildlife comm ission approves 

the vacation of the whole or any part of a reserve, )) The department 

may vacate and offer for lease the parts or all of the reserve as it 

deems to be for the best interest of the state, and  all moneys 

received for the lease of the lands shall be paid t o the department. 

 (2) Notwithstanding RCW 77.60.020, subsection (1) of this section, 

or any other provision of state law, the state oyst er reserves in Eld 

Inlet, Hammersley Inlet, or Totten Inlet, situated in Mason or 

Thurston counties shall permanently be designated a s state oyster 

reserve lands. 

Sec. 308.  RCW 79.135.410 and 2005 c 155 s 715 are each amende d to 

read as follows: 

 (1) The maximum daily wet weight harvest or posses sion of seaweed 

for personal use from all state-owned aquatic lands  and all privately 

owned tidelands is ten pounds per person.  The ((de partment in 
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cooperation with the)) department of fish and wildl ife may establish 

seaweed harvest limits of less than ten pounds for conservation 

purposes.  This section shall in no way affect the ability of any 

state agency to prevent harvest of any species of m arine aquatic plant 

from lands under its control, ownership, or managem ent. 

 (2) Except as provided under subsection (3) of thi s section, 

commercial harvesting of seaweed from state-owned a quatic lands, and 

all privately owned tidelands is prohibited.  This subsection shall in 

no way affect commercial seaweed aquaculture. 

 (3) Upon ((mutual)) approval by ((the department a nd)) the 

department of fish and wildlife, seaweed species of  the genus 

Macrocystis may be commercially harvested for use i n the herring 

spawn- on-kelp fishery. 

 (4) Importation of seaweed species of the genus Ma crocystis into 

Washington state for the herring spawn-on-kelp fish ery is subject to 

the fish and shellfish disease control policies ((o f the department of 

fish and wildlife)).  Macrocystis shall not be impo rted from areas 

with fish or shellfish diseases associated with org anisms that are 

likely to be transported with Macrocystis.  The dep artment shall 

incorporate this policy on Macrocystis importation into its overall 

fish and shellfish disease control policies. 

Sec. 309.  RCW 79A.05.255 and 2000 c 48 s 1 and 2000 c 11 s 35  are 

each reenacted and amended to read as follows: 

 (1) There is created a winter recreation advisory committee to 

advise the parks and recreation commission in the a dministration of 

this chapter and to assist and advise the commissio n in the 

development of winter recreation facilities and pro grams. 

 (2) The committee shall consist of: 

 (a) Six representatives of the nonsnowmobiling win ter recreation 

public appointed by the commission, including a res ident of each of 

the six geographical areas of this state where nons nowmobiling winter 

recreation activity occurs, as defined by the commi ssion. 
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 (b) Three representatives of the snowmobiling publ ic appointed by 

the commission. 

 (c) One ((representative of the department of natu ral resources, 

one representative of the department of fish and wi ldlife, and one)) 

representative of ((the Washington state associatio n of counties, each 

of whom shall be)) a statewide private association generally 

representing the interests of county legislative bo dies and executives 

appointed by the director ((of the particular depar tment or 

association)). 

 (3) The terms of the members appointed under subse ction (2)(a) and 

(b) of this section shall begin on October 1st of t he year of 

appointment and shall be for three years or until a  successor is 

appointed, except in the case of appointments to fi ll vacancies for 

the remainder of the unexpired term:  PROVIDED, Tha t the first of 

these members shall be appointed for terms as follo ws:  Three members 

shall be appointed for one year, three members shal l be appointed for 

two years, and three members shall be appointed for  three years. 

 (4) Members of the committee shall be reimbursed f rom the winter 

recreational program account created by RCW 79A.05. 235 for travel 

expenses as provided in RCW 43.03.050 and 43.03.060 . 

 (5) The committee shall meet at times and places i t determines not 

less than twice each year and additionally as requi red by the 

committee chair or by majority vote of the committe e.  The chair of 

the committee shall be chosen under procedures adop ted by the 

committee.  The committee shall adopt any other pro cedures necessary 

to govern its proceedings. 

 (6) The director of parks and recreation or the di rector's 

designee shall serve as secretary to the committee and shall be a 

nonvoting member. 

Sec. 310.  RCW 79A.05.351 and 2007 c 176 s 2 are each amended to 

read as follows: 

 (1) The outdoor education and recreation grant pro gram is hereby 

created, subject to the availability of funds in th e outdoor education 



 

5669-S2.E AMH ORCU CALL 221 Official Print - 58 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

and recreation account.  The commission shall estab lish and implement 

the program by rule to provide opportunities for pu blic agencies, 

private nonprofit organizations, formal school prog rams, nonformal 

after-school programs, and community-based programs  to receive grants 

from the account.  Programs that provide outdoor ed ucation 

opportunities to schools shall be fully aligned wit h the state's 

essential academic learning requirements. 

 (2) The program shall be phased in beginning with the schools and 

students with the greatest needs in suburban, rural , and urban areas 

of the state.  The program shall focus on students who qualify for 

free and reduced-price lunch, who are most likely t o fail 

academically, or who have the greatest potential to  drop out of 

school. 

 (3) The director shall set priorities and develop criteria for the 

awarding of grants to outdoor environmental, ecolog ical, agricultural, 

or other natural resource-based education and recre ation programs 

considering at least the following: 

 (a) Programs that contribute to the reduction of a cademic failure 

and dropout rates; 

  (b) Programs that make use of research-based, eff ective 

environmental, ecological, agricultural, or other n atural resource- 

based education curriculum; 

 (c) Programs that contribute to healthy life style s through 

outdoor recreation and sound nutrition; 

 (d) Various Washington state parks as venues and u se of the 

commission's personnel as a resource; 

 (e) Programs that maximize the number of participa nts that can be 

served; 

 (f) Programs that will commit matching and in-kind  resources; 

 (g) Programs that create partnerships with public and private 

entities; 

 (h) Programs that provide students with opportunit ies to directly 

experience and understand nature and the natural wo rld; and 
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 (i) Programs that include ongoing program evaluati on, assessment, 

and reporting of their effectiveness. 

 (4) The director shall create an advisory committe e to assist and 

advise the commission in the development and admini stration of the 

outdoor education and recreation program.  The dire ctor should solicit 

representation on the committee from ((the office o f the 

superintendent of public instruction, the departmen t of fish and 

wildlife,)) the business community, outdoor organiz ations with an 

interest in education, and any others the commissio n deems sufficient 

to ensure a cross section of stakeholders.  When th e director creates 

such an advisory committee, its members shall be re imbursed from the 

outdoor education and recreation program account fo r travel expenses 

as provided in RCW 43.03.050 and 43.03.060. 

 (5) The outdoor education and recreation program a ccount is 

created in the custody of the state treasurer.  Fun ds deposited in the 

outdoor education and recreation program account sh all be transferred 

only to the commission to be used solely for the co mmission's outdoor 

education and recreation program purposes identifie d in this section 

including the administration of the program.  The d irector may accept 

gifts, grants, donations, or moneys from any source  for deposit in the 

outdoor education and recreation program account.  Any public agency 

in this state may develop and implement outdoor edu cation and 

recreation programs.  The director may make grants to public agencies 

and contract with any public or private agency or p erson to develop 

and implement outdoor education and recreation prog rams.  The outdoor 

education and recreation program account is subject  to allotment 

procedures under chapter 43.88 RCW, but an appropri ation is not 

required for expenditures. 

Sec. 311.  RCW 79A.05.360 and 1999 c 249 s 1301 are each amend ed 

to read as follows: 

 The commission may establish a system of underwate r parks to 

provide for diverse recreational diving opportuniti es and to conserve 

and protect unique marine resources of the state of  Washington.  In 



 

5669-S2.E AMH ORCU CALL 221 Official Print - 60 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

establishing and maintaining an underwater park sys tem, the commission 

may: 

 (1) Plan, construct, and maintain underwater parks ; 

 (2) Acquire property and enter management agreemen ts with other 

units of state government for the management of lan ds, tidelands, and 

bedlands as underwater parks; 

 (3) Construct artificial reefs and other underwate r features to 

enhance marine life and recreational uses of an und erwater park; 

 (4) Accept gifts and donations for the benefit of underwater 

parks; 

 (5) Facilitate private efforts to construct artifi cial reefs and 

underwater parks; 

 (6) Work with the federal government((,)) and loca l governments 

((and other appropriate agencies of state governmen t, including but 

not limited to:  The department of natural resource s, the department 

of fish and wildlife and the natural heritage counc il)) to carry out 

the purposes of this chapter; and 

 (7) Contract with other state agencies or local go vernments for 

the management of an underwater park unit. 

Sec. 312.  RCW 79A.60.520 and 2007 c 341 s 56 are each amended  to 

read as follows: 

 The commission((, in consultation with the departm ents of ecology, 

fish and wildlife, natural resources, social and he alth services, and 

the Puget Sound partnership)) shall conduct a liter ature search and 

analyze pertinent studies to identify areas which a re polluted or 

environmentally sensitive within the state's waters .  Based on this 

review the commission shall designate appropriate a reas as polluted or 

environmentally sensitive, for the purposes of chap ter 393, Laws of 

1989 only. 

Sec. 313.  RCW 79A.60.550 and 1993 c 244 s 34 are each amended  to 

read as follows: 
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 The ((department of ecology, in consultation with the)) 

commission((,)) shall, for initiation of the statew ide program only, 

develop criteria by rule for the design, installati on, and operation 

of sewage pumpout and dump units, taking into consi deration the ease 

of access to the unit by the boating public.  ((The  department of 

ecology may adopt rules to administer the provision s of this 

section.)) 

Sec. 314.  RCW 79A.60.620 and 2000 c 11 s 114 are each amended  to 

read as follows: 

 (1) The Washington sea grant program((, in consult ation with the 

department of ecology,)) shall develop and conduct a voluntary spill 

prevention education program that targets small spi lls from commercial 

fishing vessels, ferries, cruise ships, ports, and marinas.  

Washington sea grant shall coordinate the spill pre vention education 

program with recreational boater education performe d by the state 

parks and recreation commission. 

 (2) The spill prevention education program shall i llustrate ways 

to reduce oil contamination of bilge water, acciden tal spills of 

hydraulic fluid and other hazardous substances duri ng routine 

maintenance, and reduce spillage during refueling.  The program shall 

illustrate proper disposal of oil and hazardous sub stances and promote 

strategies to meet shoreside oil and hazardous subs tance handling, and 

disposal needs of the targeted groups.  The program  shall include a 

series of training workshops and the development of  educational 

materials. 

Sec. 315.  RCW 79A.05.285 and 1999 c 249 s 907 are each amende d to 

read as follows: 

 The commission is authorized to evaluate and acqui re land under 

RCW ((79.01.612 in cooperation with the department of natural 

resources)) 79.10.030. 
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Sec. 316.  RCW 79A.30.050 and 1995 c 200 s 6 are each amended to 

read as follows: 

 (((1) If the authority and state agencies find it mutually 

beneficial to do so, they are authorized to collabo rate and cooperate 

on projects of shared interest.  Agencies authorize d to collaborate 

with the authority include but are not limited to:  The commission for 

activities and projects related to public recreatio n; the department 

of agriculture for projects related to the equine a gricultural 

industry; the department of community, trade, and e conomic development 

with respect to community and economic development and tourism issues 

associated with development of the state horse park ; Washington State 

University with respect to opportunities for animal  research, 

education, and extension; the department of ecology  with respect to 

opportunities for making the state horse park's was te treatment 

facilities a demonstration model for the handling o f waste to protect 

water quality; and with local community colleges wi th respect to 

programs related to horses, economic development, b usiness, and 

tourism. 

 (2))) The authority shall cooperate with 4-H clubs , pony clubs, 

youth groups, and local park departments to provide  youth recreational 

activities.  The authority shall also provide for p referential use of 

an area of the horse park facility for youth and (( the disabled)) 

individuals with disabilities at nominal cost. 

Sec. 317.  RCW 79A.50.090 and 1969 ex.s. c 247 s 2 are each 

amended to read as follows: 

 The department of natural resources shall ((not re scind the 

withdrawal of)) have reasonable access across all p ublic land in any 

existing and future state park ((nor sell any timbe r or other valuable 

material therefrom or grant any right-of-way or eas ement thereon, 

except as provided in the withdrawal order or for o ff-site drilling, 

without the concurrence of the state parks and recr eation commission. 

 The department of natural resources shall have rea sonable access 
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across such lands)) in order to reach other public lands administered 

by the department of natural resources. 

Sec. 318.  RCW 79A.50.100 and 1995 c 399 s 209 are each amende d to 

read as follows: 

 (1) A public hearing may be held prior to any with drawal of state 

trust lands and shall be held prior to any revocati on of withdrawal or 

modification of withdrawal of state trust lands use d for recreational 

purposes by the department of natural resources ((o r by other state 

agencies)). 

 (2) The department of natural resources shall caus e notice of the 

withdrawal, revocation of withdrawal or modificatio n of withdrawal of 

state trust lands as described in subsection (1) of  this section to be 

published by advertisement once a week for four wee ks prior to the 

public hearing in at least one newspaper published and of general 

circulation in the county or counties in which the state trust lands 

are situated, and by causing a copy of said notice to be posted in a 

conspicuous place in the department's Olympia offic e, in the district 

office in which the land is situated, and in the of fice of the county 

auditor in the county where the land is situated th irty days prior to 

the public hearing.  The notice shall specify the t ime and place of 

the public hearing and shall describe with particul arity each parcel 

of state trust lands involved in said hearing. 

 (3) The board of natural resources shall administe r the hearing 

according to its prescribed rules and regulations. 

 (4) The board of natural resources shall determine  the most 

beneficial use or combination of uses of the state trust lands.  ((Its 

decision will be conclusive as to the matter:  PROV IDED, HOWEVER, That 

said decisions as to uses shall conform to applicab le state plans and 

policy guidelines adopted by the department of comm unity, trade, and 

economic development.)) 

Sec. 319.  RCW 79A.15.110 and 2007 c 241 s 36 are each amended  to 

read as follows: 
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 ((A state)) The recreation and conservation office  or a local 

agency shall review the proposed project applicatio n with the county 

or city with jurisdiction over the project area pri or to applying for 

funds for the acquisition of property under this ch apter.  The 

appropriate county or city legislative authority ma y, at its 

discretion, submit a letter to the board identifyin g the authority's 

position with regard to the acquisition project.  T he board shall make 

the letters received under this section available t o the governor and 

the legislature when the prioritized project list i s submitted under 

RCW 79A.15.120, 79A.15.060, and 79A.15.070. 

Sec. 320.  RCW 78.44.280 and 1999 c 252 s 2 are each amended t o 

read as follows: 

 Surface disturbances caused by an underground meta ls mining and 

milling operation are subject to the requirements o f this chapter if 

the operation is proposed after June 30, 1999.  An operation is 

proposed when an agency is presented with an applic ation for an 

operation or expansion of an existing operation hav ing a probable 

significant adverse environmental impact under chap ter 43.21C RCW.  

The department ((of ecology)) shall retain authorit y for reclamation 

of surface disturbances caused by an underground op eration operating 

at any time prior to June 30, 1999((, unless the op erator requests 

that authority for reclamation of surface disturban ces caused by such 

operation be transferred to the department under th e requirements of 

this chapter)). 

Sec. 321.  RCW 78.52.125 and 1994 sp.s. c 9 s 822 are each ame nded 

to read as follows: 

 Any person desiring or proposing to drill any well  in search of 

oil or gas, when such drilling would be conducted t hrough or under any 

surface waters of the state, shall prepare and subm it an environmental 

impact statement upon such form as the department o f ((ecology)) 

natural resources shall prescribe at least one hund red and twenty days 

prior to commencing the drilling of any such well.  Within ninety days 
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after receipt of such environmental statement the d epartment of 

((ecology)) natural resources shall ((prepare and s ubmit to the 

department of natural resources a report examining) ) examine the 

potential environmental impact of the proposed well  and 

recommendations for department action thereon.  If after consideration 

of the report the department of natural resources d etermines that the 

proposed well is likely to have a substantial envir onmental impact the 

drilling permit for such well may be denied. 

 The department of natural resources shall require sufficient 

safeguards to minimize the hazards of pollution of all surface and 

ground waters of the state.  If safeguards acceptab le to the 

department of natural resources cannot be provided the drilling permit 

shall be denied. 

Sec. 322.  RCW 78.56.040 and 1994 c 232 s 4 are each amended t o 

read as follows: 

 The department of ((ecology)) natural resources sh all require each 

applicant submitting a checklist pursuant to chapte r 43.21C RCW for a 

metals mining and milling operation to disclose the  ownership and each 

controlling interest in the proposed operation.  Th e applicant shall 

also disclose all other mining operations within th e United States 

which the applicant operates or in which the applic ant has an 

ownership or controlling interest.  In addition, th e applicant shall 

disclose and may enumerate and describe the circums tances of:  (1) Any 

past or present bankruptcies involving the ownershi ps and their 

subsidiaries, (2) any abandonment of sites regulate d by the model 

toxics control act, chapter 70.105D RCW, or other s imilar state 

remedial cleanup programs, or the federal comprehen sive environmental 

response, compensation, and liability act, 42 U.S.C . Sec. 9601 et 

seq., as amended, (3) any penalties in excess of te n thousand dollars 

assessed for violations of the provisions of 33 U.S .C. Sec. 1251 et 

seq. or 42 U.S.C. Sec. 7401 et seq., and (4) any pr evious forfeitures 

of financial assurance due to noncompliance with re clamation or 

remediation requirements.  This information shall b e available for 
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public inspection and copying at the department of ((ecology)) natural 

resources.  Ownership or control of less than ten p ercent of the stock 

of a corporation shall not by itself constitute own ership or a 

controlling interest under this section. 

Sec. 323.  RCW 78.56.050 and 1994 c 232 s 5 are each amended t o 

read as follows: 

 (1) An environmental impact statement must be prep ared for any 

proposed metals mining and milling operation.  The department of 

((ecology)) natural resources shall be the lead age ncy in coordinating 

the environmental review process under chapter 43.2 1C RCW and in 

preparing the environmental impact statement, excep t for uranium and 

thorium operations regulated under Title 70 RCW. 

 (2) As part of the environmental review of metals mining and 

milling operations regulated under this chapter, th e applicant shall 

provide baseline data adequate to document the prem ining conditions at 

the proposed site of the metals mining and milling operation.  The 

baseline data shall contain information on the elem ents of the natural 

environment identified in rules adopted pursuant to  chapter 43.21C 

RCW. 

  (3) The department of ((ecology, after consultati on with the 

department of fish and wildlife,)) natural resource s shall incorporate 

measures to mitigate significant probable adverse i mpacts to fish and 

wildlife as part of the ((department of ecology's))  department's 

permit requirements for the proposed operation. 

 (4) In conducting the environmental review and pre paring the 

environmental impact statement, the department of ( (ecology)) natural 

resources shall cooperate with all affected local g overnments to the 

fullest extent practicable. 

Sec. 324.  RCW 78.56.060 and 1994 c 232 s 6 are each amended t o 

read as follows: 

 The department of ((ecology)) natural resources wi ll appoint a 

metals mining coordinator.  The coordinator will ma intain current 
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information on the status of any metals mining and milling operation 

regulated under this chapter from the preparation o f the environmental 

impact statement through the permitting, constructi on, operation, and 

reclamation phases of the project or until the prop osal is no longer 

active.  The coordinator shall also maintain curren t information on 

postclosure activities.  The coordinator will act a s a contact person 

for the applicant, the operator, and interested mem bers of the public.  

The coordinator may also assist agencies with coord ination of their 

inspection and monitoring responsibilities. 

Sec. 325.  RCW 78.56.080 and 1997 c 170 s 1 are each amended t o 

read as follows: 

 (1) The metals mining account is created in the st ate treasury.  

Expenditures from this account are subject to appro priation.  

Expenditures from this account may only be used for :  (a) The 

additional inspections of metals mining and milling  operations 

required by RCW 78.56.070 and (b) the metals mining  coordinator 

established in RCW 78.56.060. 

 (2)(((a))) As part of its normal budget developmen t process and in 

consultation with the metals mining industry, the d epartment of 

((ecology)) natural resources shall estimate the co sts required ((for 

the department)) to meet its obligations for the ad ditional 

inspections of metals mining and milling operations  required by 

chapter 232, Laws of 1994.  The department shall al so estimate the 

cost of employing the metals mining coordinator est ablished in RCW 

78.56.060. 

 (((b) As part of its normal budget development pro cess and in 

consultation with the metals mining industry, the d epartment of 

natural resources shall estimate the costs required  for the department 

to meet its obligations for the additional inspecti ons of metals 

mining and milling operations required by chapter 2 32, Laws of 1994.)) 

 (3) Based on the cost estimates generated by the d epartment of 

((ecology and the department of)) natural resources , the department 

((of ecology)) shall establish the amount of a fee to be paid by each 



 

5669-S2.E AMH ORCU CALL 221 Official Print - 68 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

active metals mining and milling operation regulate d under this 

chapter.  The fee shall be established at a level t o fully recover the 

direct and indirect costs of the ((agency)) departm ent's 

responsibilities identified in subsection (2) of th is section.  The 

amount of the fee for each operation shall be propo rtional to the 

number of visits required per site.  Each applicant  for a metals 

mining and milling operation shall also be assessed  the fee based on 

the same criterion.  The department ((of ecology)) may adjust the fees 

established in this subsection if unanticipated act ivity in the 

industry increases or decreases the amount of fundi ng necessary to 

meet ((agencies')) the agency's inspection responsi bilities. 

 (4) The department of ((ecology)) natural resource s shall collect 

the fees established in subsection (3) of this sect ion.  All moneys 

from these fees shall be deposited into the metals mining account. 

Sec. 326.  RCW 78.56.110 and 1995 c 223 s 1 are each amended t o 

read as follows: 

 (1) The department of ecology shall not issue nece ssary permits to 

an applicant for a metals mining and milling operat ion until the 

applicant has deposited with the department of ecol ogy a performance 

security which is acceptable to the department of e cology based on the 

requirements of subsection (2) of this section.  Th is performance 

security may be: 

 (a) Bank letters of credit; 

 (b) A cash deposit; 

 (c) Negotiable securities; 

 (d) An assignment of a savings account; 

 (e) A savings certificate in a Washington bank; or  

  (f) A corporate surety bond executed in favor of the department of 

ecology by a corporation authorized to do business in the state of 

Washington under Title 48 RCW. 

 The department of ecology may, for any reason, ref use any 

performance security not deemed adequate. 
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 (2) The performance security shall be conditioned on the faithful 

performance of the applicant or operator in meeting  the following 

obligations: 

 (a) Compliance with the environmental protection l aws of the state 

of Washington administered by the department of eco logy, or permit 

conditions administered by the department of ecolog y, associated with 

the construction, operation, and closure pertaining  to metals mining 

and milling operations, and with the related enviro nmental protection 

ordinances and permit conditions established by loc al government when 

requested by local government; 

 (b) Reclamation of metals mining and milling opera tions that do 

not meet the threshold of surface mining as defined  by RCW 

78.44.031(17); 

 (c) Postclosure environmental monitoring as determ ined by the 

department of ecology; and 

 (d) Provision of sufficient funding as determined by the 

department of ecology for cleanup of potential prob lems revealed 

during or after closure. 

 (3) The department of ecology may, if it deems app ropriate, adopt 

rules for determining the amount of the performance  security, 

requirements for the performance security, requirem ents for the issuer 

of the performance security, and any other requirem ents necessary for 

the implementation of this section. 

 (4) The department of ecology may increase or decr ease the amount 

of the performance security at any time to compensa te for any 

alteration in the operation that affects meeting th e obligations in 

subsection (2) of this section.  At a minimum, the department shall 

review the adequacy of the performance security eve ry two years. 

 (5) Liability under the performance security shall  be maintained 

until the obligations in subsection (2) of this sec tion are met to the 

satisfaction of the department of ecology.  Liabili ty under the 

performance security may be released only upon writ ten notification by 

the department of ecology. 
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  (6) Any interest or appreciation on the performan ce security shall 

be held by the department of ecology until the obli gations in 

subsection (2) of this section have been met to the  satisfaction of 

the department of ecology.  At such time, the inter est shall be 

remitted to the applicant or operator.  However, if  the applicant or 

operator fails to comply with the obligations of su bsection (2) of 

this section, the interest or appreciation may be u sed by the 

department of ecology to comply with the obligation s. 

 (7) ((Only one agency may require a performance se curity to 

satisfy the deposit requirements of RCW 78.44.087, and only one agency 

may require a performance security to satisfy the d eposit requirements 

of this section.  However,)) A single performance s ecurity, when 

acceptable to ((both the department of ecology and) ) the department of 

natural resources, may be utilized ((by both agenci es)) to satisfy the 

requirements of this section and RCW 78.44.087. 

Sec. 327.  RCW 78.56.160 and 1998 c 245 s 161 are each amended  to 

read as follows: 

 (1) Until June 30, 1996, there shall be a moratori um on metals 

mining and milling operations using the heap leach extraction process.  

The department of natural resources ((and the depar tment of ecology)) 

shall ((jointly)) review the existing laws and regu lations pertaining 

to the heap leach extraction process for their adeq uacy in 

safeguarding the environment. 

 (2) Metals mining using the process of in situ ext raction is 

permanently prohibited in the state of Washington. 

Sec. 328.  RCW 78.60.070 and 2007 c 338 s 1 are each amended t o 

read as follows: 

 (1) Any person proposing to drill a well or redril l an abandoned 

well for geothermal resources shall file with the d epartment a written 

application for a permit to commence such drilling or redrilling on a 

form prescribed by the department accompanied by a permit fee of two 
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hundred dollars.  ((The department shall forward a duplicate copy to 

the department of ecology within ten days of filing .)) 

 (2) Upon receipt of a proper application relating to drilling or 

redrilling the department shall set a date, time, a nd place for a 

public hearing on the application, which hearing sh all be in the 

county in which the drilling or redrilling is propo sed to be made, and 

shall instruct the applicant to publish notices of such application 

and hearing by such means and within such time as t he department shall 

prescribe.  The department shall require that the n otice so prescribed 

shall be published twice in a newspaper of general circulation within 

the county in which the drilling or redrilling is p roposed to be made 

and in such other appropriate information media as the department may 

direct. 

 (3) Any person proposing to drill a core hole for the purpose of 

gathering geothermal data, including but not restri cted to heat flow, 

temperature gradients, and rock conductivity, shall  be required to 

obtain a single permit for each core hole according  to subsection (1) 

of this section, including a permit fee for each co re hole, but no 

notice need be published, and no hearing need be he ld.  Such core 

holes that penetrate more than seven hundred and fi fty feet into 

bedrock shall be deemed geothermal test wells and s ubject to the 

payment of a permit fee and to the requirement in s ubsection (2) of 

this section for public notices and hearing.  In th e event geothermal 

energy is discovered in a core hole, the hole shall  be deemed a 

geothermal well and subject to the permit fee, noti ces, and hearing.  

Such core holes as described by this subsection are  subject to all 

other provisions of this chapter, including a bond or other security 

as specified in RCW 78.60.130. 

 (4) All moneys paid to the department under this s ection shall be 

deposited with the state treasurer for credit to th e general fund. 

Sec. 329.  RCW 78.60.080 and 1974 ex.s. c 43 s 8 are each amen ded 

to read as follows: 
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 A permit shall be granted only if the department i s satisfied that 

the area is suitable for the activities applied for ; that the 

applicant will be able to comply with the provision s of this chapter 

and the rules and regulations enacted hereunder; an d that a permit 

would be in the best interests of the state. 

 The department shall not allow operation of a well  under permit if 

it finds that the operation of any well will unreas onably decrease 

groundwater available for prior water rights in any  aquifer or other 

groundwater source for water for beneficial uses, u nless such affected 

water rights are acquired by condemnation, purchase  or other means. 

  The department shall have the authority to condit ion the permit as 

it deems necessary to carry out the provisions of t his chapter, 

including but not limited to conditions to reduce a ny environmental 

impact. 

 ((The department shall forward a copy of the permi t to the 

department of ecology within five days of issuance. )) 

Sec. 330.  RCW 78.60.100 and 2007 c 338 s 2 are each amended t o 

read as follows: 

 Any well or core hole drilled under authority of t his chapter from 

which: 

 (1) It is not technologically practical to derive the energy to 

produce electricity commercially, or the owner or o perator has no 

intention of deriving energy to produce electricity  commercially, and 

 (2) Usable minerals cannot be derived, or the owne r or operator 

has no intention of deriving usable minerals, shall  be plugged and 

abandoned as provided in this chapter or, upon the owner's or 

operator's written application to the department (( of natural 

resources and with the concurrence and approval of the department of 

ecology)), jurisdiction over the well may be transf erred to the 

department ((of ecology)) and, in such case, the we ll shall no longer 

be subject to the provisions of this chapter but sh all be subject to 

any applicable laws and rules relating to wells dri lled for 

appropriation and use of groundwaters.  If an appli cation is made to 
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transfer jurisdiction, a copy of all logs, records,  histories, and 

descriptions shall be provided to the department (( of ecology)) by the 

applicant. 

Sec. 331.  RCW 90.03.247 and 2003 c 39 s 48 are each amended t o 

read as follows: 

 Whenever an application for a permit to make benef icial use of 

public waters is approved relating to a stream or o ther water body for 

which minimum flows or levels have been adopted and  are in effect at 

the time of approval, the permit shall be condition ed to protect the 

levels or flows.  No agency may establish minimum f lows and levels or 

similar water flow or level restrictions for any st ream or lake of the 

state other than the department of ecology whose au thority to 

establish is exclusive, as provided in chapter 90.0 3 RCW and RCW 

90.22.010 and 90.54.040.  The provisions of other s tatutes, including 

but not limited to RCW ((77.55.100)) 77.55.021 and chapter 43.21C RCW, 

may not be interpreted in a manner that is inconsis tent with this 

section.  In establishing such minimum flows, level s, or similar 

restrictions, the department shall, during all stag es of development 

((by the department of ecology)) of minimum flow pr oposals, consult 

with, and carefully consider the recommendations of ((, the department 

of fish and wildlife, the department of community, trade, and economic 

development, the department of agriculture, and rep resentatives of 

the)) affected Indian tribes.  ((Nothing herein sha ll preclude the 

department of fish and wildlife, the department of community, trade, 

and economic development, or the department of agri culture from 

presenting its views on minimum flow needs at any p ublic hearing or to 

any person or agency, and the department of fish an d wildlife, the 

department of community, trade, and economic develo pment, and the 

department of agriculture are each empowered to par ticipate in 

proceedings of the federal energy regulatory commis sion and other 

agencies to present its views on minimum flow needs .)) 
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Sec. 332.  RCW 90.03.280 and 1994 c 264 s 83 are each amended to 

read as follows: 

 Upon receipt of a proper application, the departme nt shall 

instruct the applicant to publish notice thereof in  a form and within 

a time prescribed by the department in a newspaper of general 

circulation published in the county or counties in which the storage, 

diversion, and use is to be made, and in such other  newspapers as the 

department may direct, once a week for two consecut ive weeks.  ((Upon 

receipt by the department of an application it shal l send notice 

thereof containing pertinent information to the dir ector of fish and 

wildlife.)) 

Sec. 333.  RCW 90.03.290 and 2001 c 239 s 1 are each amended t o 

read as follows: 

 (1) When an application complying with the provisi ons of this 

chapter and with the rules of the department has be en filed, the same 

shall be placed on record with the department, and it shall be its 

duty to investigate the application, and determine what water, if any, 

is available for appropriation, and find and determ ine to what 

beneficial use or uses it can be applied.  If it is  proposed to 

appropriate water for irrigation purposes, the depa rtment shall 

investigate, determine and find what lands are capa ble of irrigation 

by means of water found available for appropriation .  If it is 

proposed to appropriate water for the purpose of po wer development, 

the department shall investigate, determine and fin d whether the 

proposed development is likely to prove detrimental  to the public 

interest, having in mind the highest feasible use o f the waters 

belonging to the public. 

 (2)(a) If the application does not contain, and th e applicant does 

not promptly furnish sufficient information on whic h to base such 

findings, the department may issue a preliminary pe rmit, for a period 

of not to exceed three years, requiring the applica nt to make such 

surveys, investigations, studies, and progress repo rts, as in the 

opinion of the department may be necessary.  If the  applicant fails to 
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comply with the conditions of the preliminary permi t, it and the 

application or applications on which it is based sh all be 

automatically canceled and the applicant so notifie d.  If the holder 

of a preliminary permit shall, before its expiratio n, file with the 

department a verified report of expenditures made a nd work done under 

the preliminary permit, which, in the opinion of th e department, 

establishes the good faith, intent, and ability of the applicant to 

carry on the proposed development, the preliminary permit may, with 

the approval of the governor, be extended, but not to exceed a maximum 

period of five years from the date of the issuance of the preliminary 

permit. 

 (b) For any application for which a preliminary pe rmit was issued 

and for which the availability of water was directl y affected by a 

moratorium on further diversions from the Columbia river during the 

years from 1990 to 1998, the preliminary permit is extended through 

June 30, 2002.  If such an application and prelimin ary permit were 

canceled during the moratorium, the application and  preliminary permit 

shall be reinstated until June 30, 2002, if the app lication and 

permit:  (i) Are for providing regional water suppl ies in more than 

one urban growth area designated under chapter 36.7 0A RCW and in one 

or more areas near such urban growth areas, or the application and 

permit are modified for providing such supplies, an d (ii) provide or 

are modified to provide such regional supplies thro ugh the use of 

existing intake or diversion structures.  The autho rity to modify such 

a canceled application and permit to accomplish the  objectives of 

(b)(i) and (ii) of this subsection is hereby grante d. 

 (3) The department shall make and file as part of the record in 

the matter, written findings of fact concerning all  things 

investigated, and if it shall find that there is wa ter available for 

appropriation for a beneficial use, and the appropr iation thereof as 

proposed in the application will not impair existin g rights or be 

detrimental to the public welfare, it shall issue a  permit stating the 

amount of water to which the applicant shall be ent itled and the 

beneficial use or uses to which it may be applied:  PROVIDED, That 
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where the water applied for is to be used for irrig ation purposes, it 

shall become appurtenant only to such land as may b e reclaimed thereby 

to the full extent of the soil for agricultural pur poses.  But where 

there is no unappropriated water in the proposed so urce of supply, or 

where the proposed use conflicts with existing righ ts, or threatens to 

prove detrimental to the public interest, having du e regard to the 

highest feasible development of the use of the wate rs belonging to the 

public, it shall be duty of the department to rejec t such application 

and to refuse to issue the permit asked for. 

 (4) If the permit is refused because of conflict w ith existing 

rights and such applicant shall acquire same by pur chase or 

condemnation under RCW 90.03.040, the department ma y thereupon grant 

such permit.  Any application may be approved for a  less amount of 

water than that applied for, if there exists substa ntial reason 

therefor, and in any event shall not be approved fo r more water than 

can be applied to beneficial use for the purposes n amed in the 

application.  In determining whether or not a permi t shall issue upon 

any application, it shall be the duty of the depart ment to investigate 

all facts relevant and material to the application.   After the 

department approves said application in whole or in  part and before 

any permit shall be issued thereon to the applicant , such applicant 

shall pay the fee provided in RCW 90.03.470((:  PRO VIDED FURTHER, That 

in the event a permit is issued by the department u pon any 

application, it shall be its duty to notify the dir ector of fish and 

wildlife of such issuance)). 

Sec. 334.  RCW 90.03.360 and 1994 c 264 s 85 are each amended to 

read as follows: 

 (1) The owner or owners of any water diversion sha ll maintain, to 

the satisfaction of the department of ecology, subs tantial controlling 

works and a measuring device constructed and mainta ined to permit 

accurate measurement and practical regulation of th e flow of water 

diverted.  Every owner or manager of a reservoir fo r the storage of 

water shall construct and maintain, when required b y the department, 
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any measuring device necessary to ascertain the nat ural flow into and 

out of said reservoir. 

 Metering of diversions or measurement by other app roved methods 

shall be required as a condition for all new surfac e water right 

permits, and except as provided in subsection (2) o f this section, may 

be required as a condition for all previously exist ing surface water 

rights.  The department may also require, as a cond ition for all water 

rights, metering of diversions, and reports regardi ng such metered 

diversions as to the amount of water being diverted .  Such reports 

shall be in a form prescribed by the department. 

 (2) Where water diversions are from waters in whic h the salmonid 

stock status is depressed or critical, as determine d by the department 

of fish and wildlife, or where the volume of water being diverted 

exceeds one cubic foot per second, the department s hall require 

metering or measurement by other approved methods a s a condition for 

all new and previously existing water rights or cla ims.  The 

department shall attempt to integrate the requireme nts of this 

subsection into its existing compliance workload pr iorities, but shall 

prioritize the requirements of this subsection ahea d of the existing 

compliance workload where a delay may cause the dec line of wild 

salmonids.  ((The department shall notify the depar tment of fish and 

wildlife of the status of fish screens associated w ith these 

diversions.))  This subsection (2) shall not apply to diversions for 

public or private hatcheries or fish rearing facili ties if the 

diverted water is returned directly to the waters f rom which it was 

diverted. 

Sec. 335.  RCW 90.03.590 and 2003 1st sp.s. c 5 s 16 are each 

amended to read as follows: 

 (1) On a pilot project basis, the department may e nter into a 

watershed agreement with one or more municipal wate r suppliers in 

water resource inventory area number one to meet th e objectives 

established in a water resource management program approved or being 

developed under chapter 90.82 RCW with the consent of the initiating 
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governments of the water resource inventory area.  The term of an 

agreement may not exceed ten years, but the agreeme nt may be renewed 

or amended upon agreement of the parties. 

 (2) A watershed agreement must be consistent with:  

 (a) Growth management plans developed under chapte r 36.70A RCW 

where these plans are adopted and in effect; 

 (b) Water supply plans and small water system mana gement programs 

approved under chapter 43.20 or 70.116 RCW; 

 (c) Coordinated water supply plans approved under chapter 70.116 

RCW; and 

 (d) Water use efficiency and conservation requirem ents and 

standards established by the state department of he alth or such 

requirements and standards as are provided in an ap proved watershed 

plan, whichever are the more stringent. 

 (3) A watershed agreement must: 

 (a) Require the public water system operated by th e participating 

municipal water supplier to meet obligations under the watershed plan; 

 (b) Establish performance measures and timelines f or measures to 

be completed; 

 (c) Provide for monitoring of stream flows and met ering of water 

use as needed to ensure that the terms of the agree ment are met; and 

 (d) Require annual reports from the water users re garding 

performance under the agreement. 

 (4) As needed to implement watershed agreement act ivities, the 

department may provide or receive funding, or both,  under its existing 

authorities. 

 (5) The department must provide opportunity for pu blic review of a 

proposed agreement before it is executed.  The depa rtment must make 

proposed and executed watershed agreements and annu al reports 

available on the department's internet web site. 

 (6) The department must consult with affected loca l governments 

((and the state departments of health and fish and wildlife)) before 

executing an agreement. 
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 (7) Before executing a watershed agreement, the de partment must 

conduct a government-to-government consultation wit h affected tribal 

governments.  The municipal water suppliers operati ng the public water 

systems that are proposing to enter into the agreem ents must be 

invited to participate in the consultations.  Durin g these 

consultations, the department and the municipal wat er suppliers shall 

explore the potential interest of the tribal govern ments or 

governments in participating in the agreement. 

 (8) Any person aggrieved by the department's failu re to satisfy 

the requirements in subsection (3) of this section as embodied in the 

department's decision to enter into a watershed agr eement under this 

section may, within thirty days of the execution of  such an agreement, 

appeal the department's decision to the pollution c ontrol hearings 

board under chapter 43.21B RCW. 

 (9) Any projects implemented by a municipal water system under the 

terms of an agreement reached under this section ma y be continued and 

maintained by the municipal water system after the agreement expires 

or is terminated as long as the conditions of the a greement under 

which they were implemented continue to be met. 

 (10) Before December 31, 2003, and December 31, 20 04, the 

department must report to the appropriate committee s of the 

legislature the results of the pilot project provid ed for in this 

section.  Based on the experience of the pilot proj ect, the department 

must offer any suggested changes in law that would improve, 

facilitate, and maximize the implementation of wate rshed plans adopted 

under this chapter. 

Sec. 336.  RCW 90.16.050 and 2007 c 286 s 1 are each amended t o 

read as follows: 

 (1) Every person, firm, private or municipal corpo ration, or 

association hereinafter called "claimant", claiming  the right to the 

use of water within or bordering upon the state of Washington for 

power development, shall on or before the first day  of January of each 

year pay to the state of Washington in advance an a nnual license fee, 
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based upon the theoretical water power claimed unde r each and every 

separate claim to water according to the following schedule: 

 (a) For projects in operation:  For each and every  theoretical 

horsepower claimed up to and including one thousand  horsepower, at the 

rate of eighteen cents per horsepower; for each and  every theoretical 

horsepower in excess of one thousand horsepower, up  to and including 

ten thousand horsepower, at the rate of three and s ix-tenths cents per 

horsepower; for each and every theoretical horsepow er in excess of ten 

thousand horsepower, at the rate of one and eight-t enths cents per 

horsepower. 

 (b) For federal energy regulatory commission proje cts in 

operation, the following fee schedule applies in ad dition to the fees 

in (a) of this subsection:  For each theoretical ho rsepower of 

capacity up to and including one thousand horsepowe r, at the rate of 

thirty-two cents per horsepower; for each theoretic al horsepower in 

excess of one thousand horsepower, up to and includ ing ten thousand 

horsepower, at the rate of six and four-tenths cent s per horsepower; 

for each theoretical horsepower in excess of ten th ousand horsepower, 

at the rate of three and two-tenths cents per horse power. 

 (c) To justify the appropriate use of fees collect ed under (b) of 

this subsection, the department of ecology shall su bmit a progress 

report to the appropriate committees of the legisla ture prior to 

December 31, 2009, and biennially thereafter until December 31, 2017. 

 (i) The progress report will:  (A) Describe how li cense fees were 

expended in the federal energy regulatory commissio n licensing process 

during the current biennium, and expected workload and full-time 

equivalent employees for federal energy regulatory commission 

licensing in the next biennium; (B) include any rec ommendations based 

on consultation with ((the departments of ecology a nd fish and 

wildlife,)) hydropower project operators((,)) and o ther interested 

parties; and (C) recognize hydropower operators tha t exceed their 

environmental regulatory requirements. 

 (ii) The fees required in (b) of this subsection e xpire June 30, 

2017.  The biennial progress reports submitted by t he department of 
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ecology will serve as a record for considering the extension of the 

fee structure in (b) of this subsection. 

 (2) The following are exceptions to the fee schedu le in subsection 

(1) of this section: 

 (a) For undeveloped projects, the fee shall be at one-half the 

rates specified for projects in operation; for proj ects partly 

developed and in operation the fees paid on that po rtion of any 

project that shall have been developed and in opera tion shall be the 

full annual license fee specified in subsection (1)  of this section 

for projects in operation, and for the remainder of  the power claimed 

under such project the fees shall be the same as fo r undeveloped 

projects.   

  (b) The fees required in subsection (1) of this s ection do not 

apply to any hydropower project owned by the United  States. 

 (c) The fees required in subsection (1) of this se ction do not 

apply to the use of water for the generation of fif ty horsepower or 

less. 

 (d) The fees required in subsection (1) of this se ction for 

projects developed by an irrigation district in con junction with the 

irrigation district's water conveyance system shall  be reduced by 

fifty percent to reflect the portion of the year wh en the project is 

not operable. 

 (e) Any irrigation district or other municipal sub division of the 

state, developing power chiefly for use in pumping of water for 

irrigation, upon the filing of a statement showing the amount of power 

used for irrigation pumping, is exempt from the fee s in subsection (1) 

of this section to the extent of the power used for  irrigation 

pumping. 

Sec. 337.  RCW 90.16.090 and 2007 c 286 s 2 are each amended t o 

read as follows: 

 (1) All fees paid under provisions of this chapter , shall be 

credited by the state treasurer to the reclamation account created in 
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RCW 89.16.020 and subject to legislative appropriat ion, be allocated 

and expended by the director of ecology for: 

 (a) Investigations and surveys of natural resource s in cooperation 

with the federal government, or independently there of, including 

stream gaging, hydrographic, topographic, river, un derground water, 

mineral and geological surveys; and 

 (b) Expenses associated with staff at the departme nt((s)) of 

ecology ((and fish and wildlife)) working on federa l energy regulatory 

commission relicensing and license implementation. 

 (2) Unless otherwise required by the omnibus bienn ial 

appropriations acts, the expenditures for these pur poses must be 

proportional to the revenues collected under RCW 90 .16.050(1). 

Sec. 338.  RCW 90.22.010 and 1997 c 32 s 4 are each amended to  

read as follows: 

 The department of ecology may establish minimum wa ter flows or 

levels for streams, lakes or other public waters fo r the purposes of 

protecting fish, game, birds or other wildlife reso urces, or 

recreational or aesthetic values of said public wat ers whenever it 

appears to be in the public interest to establish t he same.  In 

addition, the department of ecology shall((, when r equested by the 

department of fish and wildlife to)) protect fish, game, or other 

wildlife resources ((under the jurisdiction of the requesting state 

agency)), or if the department of ecology finds it necessary to 

preserve water quality, establish such minimum flow s or levels as are 

required to protect the resource or preserve the wa ter quality 

((described in the request or determination)).  ((A ny request 

submitted by the department of fish and wildlife sh all include a 

statement setting forth the need for establishing a  minimum flow or 

level.))  When the department acts to preserve wate r quality, it shall 

include a ((similar)) statement setting forth the n eed for 

establishing a minimum flow or level with the propo sed rule filed with 

the code reviser.  This section shall not apply to waters artificially 

stored in reservoirs, provided that in the granting  of storage permits 
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by the department of ecology in the future, full re cognition shall be 

given to downstream minimum flows, if any there may  be, which have 

theretofore been established hereunder. 

Sec. 339.  RCW 90.22.020 and 1994 c 264 s 87 are each amended to 

read as follows: 

 Flows or levels authorized for establishment under  RCW 90.22.010, 

or subsequent modification thereof by the departmen t shall be provided 

for through the adoption of rules.  Before the esta blishment or 

modification of a water flow or level for any strea m or lake or other 

public water, the department shall hold a public he aring in the county 

in which the stream, lake, or other public water is  located.  If it is 

located in more than one county the department shal l determine the 

location or locations therein and the number of hea rings to be 

conducted.  Notice of the hearings shall be given b y publication in a 

newspaper of general circulation in the county or c ounties in which 

the stream, lake, or other public waters is located , once a week for 

two consecutive weeks before the hearing.  The noti ce shall include 

the following: 

 (1) The name of each stream, lake, or other water source under 

consideration; 

 (2) The place and time of the hearing; 

  (3) A statement that any person, including any pr ivate citizen or 

public official, may present his or her views eithe r orally or in 

writing. 

 ((Notice of the hearing shall also be served upon the 

administrators of the departments of social and hea lth services, 

natural resources, fish and wildlife, and transport ation.)) 

Sec. 340.  RCW 90.22.060 and 1998 c 245 s 172 are each amended  to 

read as follows: 

 By December 31, 1993, the department of ecology sh all, in 

cooperation with the Indian tribes, ((and the depar tment of fish and 

wildlife,)) establish a statewide list of prioritie s for evaluation of 
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instream flows.  In establishing these priorities, the department 

shall consider the achievement of wild salmonid pro duction as its 

primary goal. 

Sec. 341.  RCW 90.24.010 and 1999 c 162 s 1 are each amended t o 

read as follows: 

 Ten or more owners of real property abutting on a lake may 

petition the superior court of the county in which the lake is 

situated, for an order to provide for the regulatio n of the outflow of 

the lake in order to maintain a certain water level  therein.  If there 

are fewer than ten owners, a majority of the owners  abutting on a lake 

may petition the superior court for such an order.  The court, after 

((notice to the department of fish and wildlife and )) a hearing, is 

authorized to make an order fixing the water level thereof and 

directing the department of ecology to regulate the  outflow therefrom 

in accordance with the purposes described in the pe tition.  This 

section shall not apply to any lake or reservoir us ed for the storage 

of water for irrigation or other beneficial purpose s, or to lakes 

navigable from the sea. 

Sec. 342.  RCW 90.24.030 and 1994 c 264 s 88 are each amended to 

read as follows: 

 The petition shall be entitled "In the matter of f ixing the level 

of Lake . . . . . . in . . . . . . county, Washingt on", and shall be 

filed with the clerk of the court and a copy thereo f, together with a 

copy of the order fixing the time for hearing the p etition, shall be 

served on each owner of property abutting on the la ke, not less than 

ten days before the hearing.  Like copies shall als o be served upon 

((the director of fish and wildlife and)) the direc tor of ecology.  

The copy of the petition and of the order fixing ti me for hearing 

shall be served in the manner provided by law for t he service of 

summons in civil actions, or in such other manner a s may be prescribed 

by order of the court.  For the benefit of every ri parian owner 

abutting on a stream or river flowing from such lak e, a copy of the 



 

5669-S2.E AMH ORCU CALL 221 Official Print - 85 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

notice of hearing shall be published at least once a week for two 

consecutive weeks before the time set for hearing i n a newspaper in 

each county or counties wherein located, said notic e to contain a 

brief statement of the reasons and necessity for su ch application. 

Sec. 343.  RCW 90.24.060 and 1994 c 264 s 89 are each amended to 

read as follows: 

 Such improvement or device in said lake for the pr otection of the 

fish and game fish therein shall be installed by an d under the 

direction of the board of county commissioners of s aid county with the 

approval of the ((respective directors of the depar tment of fish and 

wildlife and)) director of the department of ecolog y of the state of 

Washington and paid for out of the special fund pro vided for in RCW 

90.24.050. 

Sec. 344.  RCW 90.38.040 and 2001 c 237 s 29 are each amended to 

read as follows: 

 (1) All trust water rights acquired by the departm ent shall be 

placed in the Yakima river basin trust water rights  program to be 

managed by the department.  The department shall is sue a water right 

certificate in the name of the state of Washington for each trust 

water right it acquires. 

 (2) Trust water rights shall retain the same prior ity date as the 

water right from which they originated.  Trust wate r rights may be 

modified as to purpose or place of use or point of diversion, 

including modification from a diversionary use to a  nondiversionary 

instream use. 

 (3) Trust water rights may be held by the departme nt for instream 

flows, irrigation use, or other beneficial use.  Tr ust water rights 

may be acquired on a temporary or permanent basis.  To the extent 

practicable and subject to legislative appropriatio n, trust water 

rights acquired in an area with an approved watersh ed plan developed 

under chapter 90.82 RCW shall be consistent with th at plan if the plan 

calls for such acquisition. 
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 (4) A schedule of the amount of net water saved as  a result of 

water conservation projects carried out in accordan ce with this 

chapter, shall be developed annually to reflect the  predicted 

hydrologic and water supply conditions, as well as anticipated water 

demands, for the upcoming irrigation season.  This schedule shall 

serve as the basis for the distribution and managem ent of trust water 

rights each year. 

 (5)(a) No exercise of a trust water right may be a uthorized unless 

the department first determines that no existing wa ter rights, junior 

or senior in priority, will be impaired as to their  exercise or 

injured in any manner whatever by such authorizatio n. 

 (b) Before any trust water right is exercised, the  department 

shall publish notice thereof in a newspaper of gene ral circulation 

published in the county or counties in which the st orage, diversion, 

and use are to be made, and in such other newspaper s as the department 

determines are necessary, once a week for two conse cutive weeks.  ((At 

the same time the department may also send notice t hereof containing 

pertinent information to the director of fish and w ildlife.)) 

 (c) Subsections (4) and (5)(b) of this section do not apply to a 

trust water right resulting from a donation for ins tream flows 

described in RCW 90.38.020(1)(b) or from the lease of a water right 

under RCW 90.38.020(6) if the period of the lease d oes not exceed five 

years.  However, the department shall provide the n otice described in 

(b) of this subsection the first time the trust wat er right resulting 

from the donation is exercised. 

 (6) RCW 90.03.380 and 90.14.140 through 90.14.910 shall have no 

applicability to trust water rights held by the dep artment under this 

chapter or exercised under this section. 

Sec. 345.  RCW 90.48.170 and 1994 c 264 s 91 are each amended to 

read as follows: 

 Applications for permits shall be made on forms pr escribed by the 

department and shall contain the name and address o f the applicant, a 

description of the applicant's operations, the quan tity and type of 
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waste material sought to be disposed of, the propos ed method of 

disposal, and any other relevant information deemed  necessary by the 

department.  Application for permits shall be made at least sixty days 

prior to commencement of any proposed discharge or permit expiration 

date, whichever is applicable.  Upon receipt of a p roper application 

relating to a new operation, or an operation previo usly under permit 

for which an increase in volume of wastes or change  in character of 

effluent is requested over that previously authoriz ed, the department 

shall instruct the applicant to publish notices the reof by such means 

and within such time as the department shall prescr ibe.  The 

department shall require that the notice so prescri bed shall be 

published twice in a newspaper of general circulati on within the 

county in which the disposal of waste material is p roposed to be made 

and in such other appropriate information media as the department may 

direct.  Said notice shall include a statement that  any person 

desiring to present his or her views to the departm ent with regard to 

said application may do so in writing to the depart ment, or any person 

interested in the department's action on an applica tion for a permit, 

may submit his or her views or notify the departmen t of his or her 

interest within thirty days of the last date of pub lication of notice.  

Such notification or submission of views to the dep artment shall 

entitle said persons to a copy of the action taken on the application.  

((Upon receipt by the department of an application,  it shall 

immediately send notice thereof containing pertinen t information to 

the director of fish and wildlife and to the secret ary of social and 

health services.))  When an application complying w ith the provisions 

of this chapter and the rules and regulations of th e department has 

been filed with the department, it shall be its dut y to investigate 

the application, and determine whether the use of p ublic waters for 

waste disposal as proposed will pollute the same in  violation of the 

public policy of the state. 

Sec. 346.  RCW 90.48.366 and 2007 c 347 s 1 are each amended t o 

read as follows: 
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 The department((, in consultation with the departm ents of fish and 

wildlife and natural resources, and the parks and r ecreation 

commission,)) shall adopt rules establishing a comp ensation schedule 

for the discharge of oil in violation of this chapt er and chapter 

90.56 RCW.  The amount of compensation assessed und er this schedule 

shall be no less than one dollar per gallon of oil spilled and no 

greater than one hundred dollars per gallon of oil spilled.  The 

compensation schedule shall reflect adequate compen sation for 

unquantifiable damages or for damages not quantifia ble at reasonable 

cost for any adverse environmental, recreational, a esthetic, or other 

effects caused by the spill and shall take into acc ount: 

 (1) Characteristics of any oil spilled, such as to xicity, 

dispersibility, solubility, and persistence, that m ay affect the 

severity of the effects on the receiving environmen t, living 

organisms, and recreational and aesthetic resources ; 

 (2) The sensitivity of the affected area as determ ined by such 

factors as:  (a) The location of the spill; (b) hab itat and living 

resource sensitivity; (c) seasonal distribution or sensitivity of 

living resources; (d) areas of recreational use or aesthetic 

importance; (e) the proximity of the spill to impor tant habitats for 

birds, aquatic mammals, fish, or to species listed as threatened or 

endangered under state or federal law; (f) signific ant archaeological 

resources as determined by the department of archae ology and historic 

preservation; and (g) other areas of special ecolog ical or 

recreational importance, as determined by the depar tment; and 

 (3) Actions taken by the party who spilled oil or any party liable 

for the spill that:  (a) Demonstrate a recognition and affirmative 

acceptance of responsibility for the spill, such as  the immediate 

removal of oil and the amount of oil removed from t he environment; or 

(b) enhance or impede the detection of the spill, t he determination of 

the quantity of oil spilled, or the extent of damag e, including the 

unauthorized removal of evidence such as injured fi sh or wildlife. 
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Sec. 347.  RCW 90.48.445 and 1999 sp.s. c 11 s 1 are each amen ded 

to read as follows: 

 (1) The director shall issue or approve water qual ity permits for 

use by federal, state, or local governmental agenci es and licensed 

applicators for the purpose of using, for aquatic n oxious weed 

control, herbicides and surfactants registered unde r state or federal 

pesticide control laws, and for the purpose of expe rimental use of 

herbicides on aquatic sites, as defined in 40 C.F.R . Sec. 172.3.  The 

issuance of the permits shall be subject only to co mpliance with:  

Federal and state pesticide label requirements, the  requirements of 

the federal insecticide, fungicide, and rodenticide  act, the 

Washington pesticide control act, the Washington pe sticide application 

act, and the state environmental policy act, except  that: 

 (a) When the director issues water quality permits  for the purpose 

of using glyphosate and surfactants registered by t he department of 

agriculture to control spartina, as defined by RCW 17.26.020, the 

water quality permits shall contain the following c riteria: 

 (i) Spartina treatment shall occur between June 1s t and October 

31st of each year unless the department((, the depa rtment of 

agriculture, and the department of fish and wildlif e agree to add)) 

authorizes additional dates beyond this period, exc ept that no aerial 

application shall be allowed on July 4th or Labor D ay and for ground 

application on those days the applicator shall post  signs at each 

corner of the treatment area; 

 (ii) The applicator shall take all reasonable prec autions to 

prevent the spraying of nontarget vegetation and no nvegetated areas; 

 (iii) A period of fourteen days between treatments  is required 

prior to re-treating the previously treated areas; 

 (iv) Aerial or ground broadcast application shall not be made when 

the wind speed exceeds ten miles per hour; and 

 (v) An application shall not be made when a tidal regime leaves 

the plants dry for less than four hours. 

 (b) The director shall issue water quality permits  for the purpose 

of using herbicides or surfactants registered by th e department of 
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agriculture to control aquatic noxious weeds, other  than spartina, and 

the permit shall state that aerial and ground broad cast applications 

may not be made when the wind speed exceeds ten mil es per hour. 

 (c) The director shall issue water quality permits  for the 

experimental use of herbicides on aquatic sites, as  defined in 40 

C.F.R. Sec. 172.3, when the department of agricultu re has issued an 

experimental use permit, under the authority of RCW  15.58.405(3).  

Because of the small geographic areas involved and the short duration 

of herbicide application, water quality permits iss ued under this 

subsection are not subject to state environmental p olicy act review. 

 (2) Applicable requirements established in an opti on or options 

recommended for controlling the noxious weed by a f inal environmental 

impact statement published under chapter 43.21C RCW  by the department 

prior to May 5, 1995, by the department of agricult ure, or by the 

department of agriculture jointly with other state agencies shall be 

considered guidelines for the purpose of granting t he permits issued 

under this chapter.  This section may not be constr ued as requiring 

the preparation of a new environmental impact state ment to replace a 

final environmental impact statement published befo re May 5, 1995, but 

instead shall authorize the department of agricultu re, as lead agency 

for the control of spartina under RCW 17.26.015, to  supplement, amend, 

or issue addenda to the final environmental impact statement published 

before May 5, 1995, which may assess the environmen tal impact of the 

application of stronger concentrations of active in gredients, altered 

application patterns, or other changes as the depar tment of 

agriculture deems appropriate. 

 (3) The director of ecology may not utilize this p ermit authority 

to otherwise condition or burden weed control effor ts.  Except for 

permits issued by the director under subsection (1) (c) of this 

section, permits issued under this section are effe ctive for five 

years, unless a shorter duration is requested by th e applicant.  The 

director's authority to issue water quality modific ation permits for 

activities other than the application of surfactant s and approved 

herbicides, to control aquatic noxious weeds or the  experimental use 
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of herbicides used on aquatic sites, as defined in 40 C.F.R. Sec. 

172.3, is unaffected by this section. 

 (4) As used in this section, "aquatic noxious weed " means an 

aquatic weed on the state noxious weed list adopted  under RCW 

17.10.080. 

Sec. 348.  RCW 90.48.448 and 1999 c 255 s 3 are each amended t o 

read as follows: 

 (1) Subject to restrictions in this section, a gov ernment entity 

seeking to control a limited infestation of Eurasia n water milfoil may 

use the pesticide 2,4-D to treat the milfoil infest ation, without 

obtaining a permit under RCW 90.48.445, if the milf oil infestation is 

either recently documented or remaining after the a pplication of other 

control measures, and is limited to twenty percent or less of the 

littoral zone of the lake.  Any pesticide applicati on made under this 

section must be made according to all label require ments for the 

product and must meet the public notice requirement s of subsection (2) 

of this section. 

  (2) Before applying 2,4-D, the government entity shall:  (a) 

Provide at least twenty-one days' notice to the dep artment of 

ecology((, the department of fish and wildlife, the  department of 

agriculture, the department of health,)) and all la ke residents; (b) 

post notices of the intent to apply 2,4-D at all pu blic access points; 

and (c) place informational buoys around the treatm ent area. 

 (3) The department ((of fish and wildlife)) may im pose timing 

restrictions on the use of 2,4-D to protect salmon and other fish and 

wildlife. 

 (4) The department may prohibit the use of 2,4-D i f the department 

finds the product contains dioxin in excess of the standard allowed by 

the United States environmental protection agency.  Sampling protocols 

and analysis used by the department under this sect ion must be 

consistent with those used by the United States env ironmental 

protection agency for testing this product. 
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 (5) Government entities using this section to appl y 2,4-D may 

apply for funds from the freshwater aquatic weeds a ccount consistent 

with the freshwater aquatic weeds management progra m as provided in 

RCW 43.21A.660. 

 (6) Government entities using this section shall c onsider 

development of long-term control strategies for era dication and 

control of the Eurasian water milfoil. 

 (7) For the purpose of this section, "government e ntities" 

includes cities, counties, state agencies, tribes, special purpose 

districts, and county weed boards. 

Sec. 349.  RCW 90.74.020 and 1997 c 424 s 3 are each amended t o 

read as follows: 

 (1) Project proponents may use a mitigation plan t o propose 

compensatory mitigation within a watershed.  A miti gation plan shall: 

 (a) Contain provisions that guarantee the long-ter m viability of 

the created, restored, enhanced, or preserved habit at, including 

assurances for protecting any essential biological functions and 

values defined in the mitigation plan; 

 (b) Contain provisions for long-term monitoring of  any created, 

restored, or enhanced mitigation site; and 

 (c) Be consistent with the local comprehensive lan d use plan and 

any other applicable planning process in effect for  the development 

area, such as an adopted subbasin or watershed plan . 

 (2) The department((s)) of ecology ((and fish and wildlife)) may 

not limit the scope of options in a mitigation plan  to areas on or 

near the project site, or to habitat types of the s ame type as 

contained on the project site.  The department((s))  of ecology ((and 

fish and wildlife)) shall fully review and give due  consideration to 

compensatory mitigation proposals that improve the overall biological 

functions and values of the watershed or bay and ac commodate the 

mitigation needs of infrastructure development. 

 The department((s)) of ecology ((and fish and wild life are)) is 

not required to grant approval to a mitigation plan  that the 
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department((s)) finds does not provide equal or bet ter biological 

functions and values within the watershed or bay. 

 (3) When making a permit or other regulatory decis ion under the 

guidance of this chapter, the department((s of ecol ogy and fish and 

wildlife)) shall consider whether the mitigation pl an provides equal 

or better biological functions and values, compared  to the existing 

conditions, for the target resources or species ide ntified in the 

mitigation plan.  This consideration shall be based  upon the following 

factors: 

 (a) The relative value of the mitigation for the t arget resources, 

in terms of the quality and quantity of biological functions and 

values provided; 

 (b) The compatibility of the proposal with the int ent of broader 

resource management and habitat management objectiv es and plans, such 

as existing resource management plans, watershed pl ans, critical areas 

ordinances, and shoreline master programs; 

 (c) The ability of the mitigation to address scarc e functions or 

values within a watershed; 

 (d) The benefits of the proposal to broader waters hed landscape, 

including the benefits of connecting various habita t units or 

providing population-limiting habitats or functions  for target 

species; 

 (e) The benefits of early implementation of habita t mitigation for 

projects that provide compensatory mitigation in ad vance of the 

project's planned impacts; and 

 (f) The significance of any negative impacts to no ntarget species 

or resources. 

  (4) A mitigation plan may be approved through a m emorandum of 

agreement between the project proponent and ((eithe r)) the department 

of ecology ((or the department of fish and wildlife , or both)). 

Sec. 350.  RCW 90.74.030 and 1997 c 424 s 4 are each amended t o 

read as follows: 
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 (1) In making regulatory decisions relating to wet land or aquatic 

resource mitigation, the department((s of ecology a nd fish and 

wildlife)) shall, at the request of the project pro ponent, follow the 

guidance of RCW 90.74.005 through 90.74.020. 

 (2) If the department of ecology ((or the departme nt of fish and 

wildlife)) receives multiple requests for review of  mitigation plans, 

((each)) the department may schedule its review of these proposals to 

conform to available budgetary resources. 

Sec. 351.  RCW 90.82.048 and 2003 1st sp.s. c 5 s 9 are each 

amended to read as follows: 

 (1) The timelines and interim milestones in a deta iled 

implementation plan required by RCW 90.82.043 must address the planned 

future use of existing water rights for municipal w ater supply 

purposes, as defined in RCW 90.03.015, that are inc hoate, including 

how these rights will be used to meet the projected  future needs 

identified in the watershed plan, and how the use o f these rights will 

be addressed when implementing instream flow strate gies identified in 

the watershed plan. 

 (2) The watershed planning unit or other authorize d lead agency 

shall ensure that holders of water rights for munic ipal water supply 

purposes not currently in use are asked to particip ate in defining the 

timelines and interim milestones to be included in the detailed 

implementation plan. 

 (3) The department of health shall annually compil e a list of 

water system plans and plan updates to be reviewed by the department 

during the coming year and shall ((consult with the  departments of 

community, trade, and economic development, ecology , and fish and 

wildlife to)):  (a) Identify watersheds where furth er coordination is 

needed between water system planning and local wate rshed planning 

under this chapter; and (b) develop a work plan for  conducting the 

necessary coordination. 
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Sec. 352.  RCW 90.90.020 and 2006 c 6 s 3 are each amended to read 

as follows: 

 (1)(a) Water supplies secured through the developm ent of new 

storage facilities made possible with funding from the Columbia river 

basin water supply development account shall be all ocated as follows: 

 (i) Two-thirds of active storage shall be availabl e for 

appropriation for out-of-stream uses; and 

 (ii) One-third of active storage shall be availabl e to augment 

instream flows and shall be managed by the departme nt of ecology.  The 

timing of releases of this water shall be determine d by the department 

of ecology, in cooperation with the ((department of  fish and wildlife 

and)) fisheries comanagers, to maximize benefits to  salmon and 

steelhead populations. 

 (b) Water available for appropriation under (a)(i)  of this 

subsection but not yet appropriated shall be tempor arily available to 

augment instream flows to the extent that it does n ot impair existing 

water rights. 

 (2) Water developed under the provisions of this s ection to offset 

out-of-stream uses and for instream flows is deemed  adequate 

mitigation for the issuance of new water rights pro vided for in 

subsection (1)(a) of this section and satisfies all  consultation 

requirements under state law related to the issuanc e of new water 

rights. 

 (3) The department of ecology shall focus its effo rts to develop 

water supplies for the Columbia river basin on the following needs: 

 (a) Alternatives to groundwater for agricultural u sers in the 

Odessa subarea aquifer; 

 (b) Sources of water supply for pending water righ t applications; 

 (c) A new uninterruptible supply of water for the holders of 

interruptible water rights on the Columbia river ma instem that are 

subject to instream flows or other mitigation condi tions to protect 

stream flows; and 

 (d) New municipal, domestic, industrial, and irrig ation water 

needs within the Columbia river basin. 
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 (4) The one-third/two-thirds allocation of water r esources between 

instream and out-of-stream uses established in this  section does not 

apply to applications for changes or transfers of e xisting water 

rights in the Columbia river basin. 

Sec. 353.  RCW 90.90.030 and 2006 c 6 s 4 are each amended to read 

as follows: 

 (1) The department of ecology may enter into volun tary regional 

agreements for the purpose of providing new water f or out-of-stream 

use, streamlining the application process, and prot ecting instream 

flow. 

 (2) Such agreements shall ensure that: 

 (a) For water rights issued from the Columbia rive r mainstem, 

there is no negative impact on Columbia river mains tem instream flows 

in the months of July and August as a result of the  new appropriations 

issued under the agreement; 

 (b) For water rights issued from the lower Snake r iver mainstem, 

there is no negative impact on Snake river mainstem  instream flows 

from April through August as a result of the new ap propriations issued 

under the agreement; and 

 (c) Efforts are made to harmonize such agreements with watershed 

plans adopted under the authority of chapter 90.82 RCW that are 

applicable to the area covered by the agreement. 

 (3) The protection of instream flow as set forth i n subsection (2) 

of this section is adequate for purposes of mitigat ing instream flow 

impacts resulting from any appropriations for out-o f-stream use made 

under a voluntary regional agreement, and the only applicable 

consultation provisions under state law regarding i nstream flow 

impacts shall be those set forth in subsection (4) of this section. 

 (4) Before executing a voluntary agreement under t his section, the 

department of ecology shall: 

 (a) Provide a sixty-day period for consultation wi th county 

legislative authorities and watershed planning grou ps with 

jurisdiction over the area where the water rights i ncluded in the 
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agreement are located, ((the department of fish and  wildlife,)) and 

affected tribal governments, and federal agencies.  ((The department 

of fish and wildlife shall provide written comments  within that time 

period.))  The consultation process for voluntary r egional agreements 

developed under the provisions of this section is d eemed adequate for 

the issuance of new water rights provided for in th is section and 

satisfies all consultation requirements under state  law related to the 

issuance of new water rights; and 

  (b) Provide a thirty-day public review and commen t period for a 

draft agreement, and publish a summary of any publi c comments 

received.  The thirty-day review period shall not b egin until after 

the department of ecology has concluded its consult ation under (a) of 

this subsection and the comments that have been rec eived by the 

department are made available to the public. 

 (5) The provisions of subsection (4) of this secti on satisfy all 

applicable consultation requirements under state la w. 

 (6) The provisions of this section and any volunta ry regional 

agreements developed under such provisions may not be relied upon by 

the department of ecology as a precedent, standard,  or model that must 

be followed in any other voluntary regional agreeme nts. 

 (7) Nothing in this section may be interpreted or administered in 

a manner that precludes the processing of water rig ht applications 

under chapter 90.03 or 90.44 RCW that are not inclu ded in a voluntary 

regional agreement. 

 (8) Nothing in this section may be interpreted or administered in 

a manner that impairs or diminishes a valid water r ight or a habitat 

conservation plan approved for purposes of complian ce with the federal 

endangered species act. 

 (9) The department of ecology shall monitor and ev aluate the water 

allocated to instream and out-of-stream uses under this section, 

evaluate the program, and provide an interim report  to the appropriate 

committees of the legislature by June 30, 2008.  A final report shall 

be provided to the appropriate committees of the le gislature by June 

30, 2011. 
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 (10) If the department of ecology executes a volun tary agreement 

under this section that includes water rights appro priated from the 

lower Snake river mainstem, the department shall de velop aggregate 

data in accordance with the provisions of RCW 90.90 .050 for the lower 

Snake river mainstem. 

 (11) Any agreement entered into under this section  shall remain in 

full force and effect through the term of the agree ment regardless of 

the expiration of this section. 

 (12) The definitions in this subsection apply to t his section and 

RCW 90.90.050, and may only be used for purposes of  implementing these 

sections. 

  (a) "Columbia river mainstem" means all water in the Columbia 

river within the ordinary high water mark of the ma in channel of the 

Columbia river between the border of the United Sta tes and Canada and 

the Bonneville dam, and all groundwater within one mile of the high 

water mark. 

 (b) "Lower Snake river mainstem" means all water i n the lower 

Snake river within the ordinary high water mark of the main channel of 

the lower Snake river from the head of Ice Harbor p ool to the 

confluence of the Snake and Columbia rivers, and al l groundwater 

within one mile of the high water mark. 

 (13) This section expires June 30, 2012. 

NEW SECTION.  Sec. 354.  RCW 77.55.121 is recodified as a section 

in chapter 76.09 RCW. 

NEW SECTION.  Sec. 355.  The following acts or parts of acts are 

each repealed: 

 (1) RCW 79.13.610 (Grazing lands--Fish and wildlif e goals-- 

Technical advisory committee--Implementation) and 1 998 c 245 s 162 & 

1993 sp.s. c 4 s 5; 

 (2) RCW 79.105.220 (Lease of tidelands in front of  public parks) 

and 2005 c 155 s 145, 2002 c 152 s 2, & 1984 c 221 s 5; 
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 (3) RCW 79.135.230 (Intensive management plan for geoducks) and 

2005 c 155 s 718, 1994 c 264 s 74, & 1984 c 221 s 2 6; 

 (4) RCW 79.135.310 (Inspection by director of fish  and wildlife) 

and 2005 c 155 s 711, 1994 c 264 s 71, & 1982 1st e x.s. c 21 s 143; 

 (5) RCW 79.135.430 (Seaweed--Enforcement) and 2005  c 155 s 717, 

2003 c 334 s 444, 1994 c 286 s 3, & 1993 c 283 s 5;  

 (6) RCW 79.145.030 (Coordinating implementation--R ules) and 2005 c 

155 s 903, 1994 c 264 s 65, & 1989 c 23 s 3; 

 (7) RCW 79A.05.670 (Consultation with government a gencies 

required) and 1999 c 249 s 1102 & 1988 c 75 s 8; 

 (8) RCW 79A.05.735 (Mt. Si conservation area--Mana gement) and 2000 

c 11 s 60, 1994 c 264 s 23, 1988 c 36 s 17, & 1977 ex.s. c 306 s 3; 

 (9) RCW 79A.50.070 (State lands used for state par ks--Certain 

funds appropriated for rental to be deposited witho ut deduction for 

management purposes) and 1969 ex.s. c 189 s 3; 

 (10) RCW 76.09.160 (Right of entry by department o f ecology) and 

1974 ex.s. c 137 s 16; and 

 (11) RCW 77.12.360 (Withdrawal of state land from lease-- 

Compensation) and 1980 c 78 s 54, 1969 ex.s. c 129 s 3, & 1955 c 36 s 

77.12.360." 

 

 Renumber the remaining sections and subparts conse cutively and 

correct any internal references accordingly. 

 

 Correct the title. 
 

  EFFECT:  Provides direction to the following agenc ies to 
implement the programs under their jurisdiction dir ectly and without 
assistance, cooperation, advice, counsel, notice, o r interference 
from other state agencies: The Department of Fish a nd Wildlife, the 
Department of Ecology, the Department of Natural Re sources, the 
State Parks and Recreation Commission, the Departme nt of 
Agriculture, the Recreation and Conservation Office , and the State 
Conservation Commission.  
 
Makes the statutory changes necessary to implement the policy of one 
agency implementing each natural resources program.  
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--- END --- 

 


