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SUBSTI TUTE HOUSE BI LL 1565

Passed Legislature - 2011 Regul ar Session
State of WAshi ngton 62nd Legi sl ature 2011 Regul ar Session

By House Judiciary (originally sponsored by Representatives Frockt,
Rodne, Peder sen, Eddy, Goodman, Roberts, Walsh, Geen, Jacks,
Fi t zgi bbon, Reykdal, Kenney, Stanford, Billig, and Kell ey)

READ FI RST TI ME 02/ 17/ 11.

AN ACT Relating to the termnation or nodification of donestic
vi ol ence protection orders; anending RCW26. 50. 130; and creating a new
section.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. The legislature finds that civil donestic
vi ol ence protection orders are an essential tool for interrupting an
abuser's ability to perpetrate donestic violence. The |egislature has
aut hori zed courts to enter permanent or fixed term donestic violence
protection orders if the court finds that the respondent is likely to
resume acts of donestic violence when the order expires. However, the
| egislature has not established procedures or guidelines for
termnating or nodifying a protection order after it is entered.

The legislature finds that sone of the factors articulated in the
Washi ngton supreme court's decision in In re Marriage of Freeman, 169
Wh. 2d 664, 239 P.3d 557 (2010), for termnating or nodifying donestic
vi ol ence protection orders do not denonstrate that a restrai ned person
is unlikely to resune acts of donestic viol ence when the order expires,
and pl ace an inproper burden on the person protected by the order. By
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this act, the legislature establishes procedures and guidelines for
determ ning whether a donmestic violence protection order should be
term nated or nodified.

Sec. 2. RCW 26.50.130 and 2008 c 287 s 3 are each anended to read
as follows:

(1) Upon ((apptteation)) a notion with notice to all parties and
after a hearing, the court may nodify the terns of an existing order
for protection or may termi nate an existing order for protection.

(2) A_respondent's notion_to nodify or_ termnate an_order_ for
protection that is permanent or issued for a fixed period exceeding two
years_must include a_declaration setting forth facts_ supporting the
requested order for termnation or nodification. The notion_ and
declaration nust be served according to subsection (7) of this section.

The nonnoving parties to the proceeding may file opposing declarations.
The court shall deny the notion unless it finds that adequate cause for
hearing the notion is established by the declarations. If the court
finds that the respondent established adequate cause, the court shal
set a date for hearing the respondent’'s notion.

(3)(a) The court nmay not term nate an order for protection that is
permanent or issued for_ a_ fixed period exceeding twd_ years_ upon_a
notion__of _the_ respondent unless_ the_respondent —proves by a
preponderance of the evidence that there has been a substantial change
in circunstances such that the respondent is not likely to resune acts
of donestic violence against the petitioner or those persons protected
by the protection order if the order is termnated. 1In a notion by the
respondent for termnation of an order for protection that i s permnent

or issued for a fixed period exceeding two years, the petitioner bears
no burden of proving that he or she has a current reasonable fear of
i mm nent harmby the respondent.

(b) For the purposes of this subsection, a court shall determ ne
whet her _there has_ been_a_"substantial change_in_circunstances” by
considering only factors which address whether the respondent is likely
to commt future acts of donestic violence against the petitioner or
t hose persons protected by the protection order.

(c) I'n determ ning whether there has been a substantial change in
circunstances the court nmay consider the foll ow ng unwei ghted factors,
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and no inference is to be drawn fromthe order in which the factors are
listed:

(i) Whether the respondent has commtted or threatened donestic
violence, sexual assault, stalking, or other_ violent acts_since the
protection order was entered;

(ii) Wiether the respondent has violated the terns of the
protection order, and the tinme that has passed since the entry of the
order;

(iii) Wether the respondent has_ exhibited suicidal ideation_or
attenpts since the protection order was entered;

(iv) Whether the respondent has been convicted of crimnal activity
since the protection order was entered;

(v) Whether the respondent has either acknow edged responsibility
for the acts of donestic violence that resulted in entry of the
protection order or successfully conpleted donestic violence
perpetrator treatnent or counseling since_the_ protection_ order_ was
ent er ed;

(vi) Wether the respondent has a continuing involvenent with drug
or al cohol abuse, if such abuse was a factor in the protection order;

(vii) Wiether the petitioner consents totermnating the protection
order, provided that consent is given voluntarily and know ngly:;

(viii) Wiether the respondent or petitioner has relocated to an
area nore distant fromthe other party, giving due consideration to the
fact that acts of donestic violence may be commtted from any di stance;

(ix) Oher factors relating to a_substantial change in

ci rcunst ances.

(d) I'n determ ning whether there has been a substantial change in
circunstances, the court nmay not base its determ nation solely on: (i)
The fact that tine has passed without a violation of the order; or (ii)
the fact that the respondent or petitioner has relocated to an area
nore distant fromthe other party.

(e) Regardless of whether there is a_ substantial change in
circunstances, the court nay decline to termnate a protection order if
it finds that the acts of donestic_violence that resulted in_the
i ssuance of the protection order were of such severity that the order
shoul d not be term nated.

(4) The court may not nodify an_order for_ protection_that is
permanent or issued for_ a_ fixed period exceeding two_ years_ upon_a
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notion__of the_ respondent unless_ the_ respondent —proves by a
preponderance of the evidence that the requested nodification is
warranted. If the requested nodification would reduce the duration of
the protection_order or would elimnate provisions in_the protection
order restraining the respondent fromharassing, stalking, threatening,
or commtting other acts of donestic violence against the petitioner or
the petitioner's children_or_ famly or_ household nenbers_or_other
persons protected by the order, the court shall consider the factors in
subsection (3)(c) of this section in determ ning whether the protection
order should be nodified. Upon_a_notion_ by the_ respondent for
nodification of an order for protection that is permanent or issued for
a fixed period exceeding two years, the petitioner bears no burden of
proving that he or she has a current reasonable fear of inmm nent harm
by the respondent.

(5 Upon_a_notion_ by a_ petitioner, the_ court my nodify or
term nate an existing order for protection. The court shall hear the
notion w thout an adequate cause hearing.

(6) A court _may require_the respondent to_ pay court_ costs_and
service fees, as established by the county or nunicipality incurring
the expense and to pay the petitioner for costs incurred in responding
to a notion to termnate or nodify a protection order, including
reasonabl e attorneys' fees.

(7) Except as provided in RCW 26.50.085 and 26.50. 123, ((persenal
service—shalH—berade—uponr)) a notion to nodify or term nate an_order
for protection nmust be personally served on the nonnoving party not
| ess than five court days prior to the hearing ((te—+edify)).

(a) If a nmoving party seeks to nodify or term nate an order for
protection that is pernmanent or issued for a fixed period exceeding two
years, the sheriff of the county or the peace officers of the
muni cipality in which the nonnoving party resides or a licensed process
server shall serve the nonnoving party personally except when a
petitioner is the noving party and elects to have the nonnobving party
served by a private party.

(b) If the sheriff, municipal peace officer, or licensed process
server cannot conplete_ service upon_the nonnoving party within ten
days, the sheriff, municipal peace officer, or licensed process server
shall notify the noving party. The noving party shall provide

SHB 1565. SL p. 4
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information sufficient to permt notification by the sheriff, nunicipal
peace officer, or licensed process server

(c) If tinmely personal service cannot be made, the court shall set
a new hearing date and shall either require an additional attenpt at
obt ai ni ng personal service or permt service by publication as provided
in RCW26.50.085 or service by nail as provided in RCW26. 50. 123.

((&b)y)) (d) The court shall not require nore than two attenpts at
obt ai ni ng personal service and shall permt service by publication or
by mail unless the noving party requests additional tinme to attenpt
personal service.

((y)) (e) If the court permts service by publication or by mail,
the court shall set the hearing date not later than twenty-four days
from the date of the order permtting service by publication or by
mai |

((3»)) (8)_Minicipal police_ departnents_serving_docunents_as
required under this chapter may recover froma_respondent ordered to
pay fees under subsection (6) of this section the sane fees for service
and m | eage authorized by RCW36.18.040 to be collected by sheriffs.

(10) In any situation where an order is termnated or nodified
before its expiration date, the clerk of the court shall forward on or
before the next judicial day a true copy of the nodified order or the
termnation order to the appropriate | aw enforcenent agency specified
in the nodified or termnation order. Upon receipt of the order, the
| aw enforcenent agency shall pronptly enter it in the |aw enforcenent
i nformati on system

Passed by the House March 1, 2011.

Passed by the Senate April 6, 2011.

Approved by the Governor April 20, 2011.

Filed in Ofice of Secretary of State April 20, 2011.
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