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ENGROSSED SUBSTI TUTE SENATE BI LL 5942

AS AMENDED BY THE HOUSE
Passed Legislature - 2011 1st Special Session
State of WAshi ngton 62nd Legi sl ature 2011 1st Speci al Session

By Senate Ways & Means (originally sponsored by Senators Hewitt and
Zarelli)

READ FI RST TI ME 05/ 19/ 11.

AN ACT Relating to the warehousing and distribution of |[|iquor,
i ncluding the | ease and noderni zati on of the state's |iquor warehousing
and distribution facilities; anending RCW 66.08.050 and 66.08.070;
addi ng a new chapter to Title 66 RCW and decl ari ng an energency.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. FINDINGS. The legislature finds that it is
in the public interest to seek revenue opportunities through |easing
and nodernizing the state's liquor warehousing and distribution
facilities and related operations. The legislature finds that it is
also in the public interest to conduct a conpetitive process to sel ect
a private sector |essee for this purpose. Nothing in this act is
intended to affect the private distribution or sale of beer or wne,
the operation by the state of state |liquor stores, or the authority of
the Washington state |iquor control board to oversee, nmanage, and
enforce state |iquor sales.

NEW SECTION. Sec. 2. COWPETITIVE PROCUREMENT. (1) Wthin one
hundred twenty days after the effective date of this section, the
office of financial managenent, in consultation wth the Washington
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state liquor <control board and the Iliquor distribution advisory
commttee, nust establish and conduct a conpetitive process for the
selection of a private sector entity to | ease and noderni ze the state's
I i quor warehousing and distribution facilities and rel ated operati ons.
The conpetitive process nust assunme that the Washington state |iquor
control board retains its existing exclusive retail spirits sales
busi ness, be designed to encourage the participation of private sector
entities with previous whol esal e distribution experience with a public
partner excluding |icensees engaged in the manufacture of |iquor or the
retail sale of liquor in the state, and be designed to encourage
conpetition anong such entities.

(2)(a) To inplement the conpetitive process required under
subsection (1) of this section, the office of financial managenent
nmust, after consultation with the Washi ngton state |iquor control board
and the liquor distribution advisory commttee, request proposals for:

(1) The lease of or other contract for the entire state |iquor
war ehousing and distribution business, including the facilities,
operations, and other assets associated with the warehousing of |iquor
and the distribution of liquor; and

(1i) The exclusive right to warehouse spirits and to distribute
spirits in the state.

(b) The request for proposals nmust include without Iimtation:

(1) Arequirenment that proposals denonstrate to the satisfaction of
the office of financial managenent rel evant previ ous experience as well
as the financial capacity to performobligations under the contract;

(11) Arequirement that proposals denonstrate, to the satisfaction
of the office of financial managenent, a net positive financial benefit
to the state and | ocal governnent over the term of the proposed | ease
or contract taking into account: An initial up-front paynment to the
state during the 2011-2013 bi ennium proposed profit sharing paynments
to the state; projected business and occupation and |iquor tax
revenues; and changes to retail profits generated as a result of the
| ease or contract. The office of financial managenent, in consultation
with the liquor distribution advisory conmttee and interested
st akehol ders, nust develop a definition and criteria on how to
determne "positive financial Dbenefit to the state and |oca
gover nnent " ;

ESSB 5942. SL p. 2
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(iti1) Arequirement that the prevailing proponent deposit into an
escrow account, wthin fifteen business days after the announcenent of
sel ection of that proposal and definitive resolution of any appeals to
such selection, the full anpbunt of the initial up-front paynent offered
in the proponent's response to the request for proposals, pending and
subject to successful negotiation of a nutually acceptable |ease or
ot her contract;

(iv) A requirenent that proposals include a quantified comm tnent
to invest in capital inprovenments to warehousing and distribution
facilities and a nechanismto ensure that such investnents are tinely
made, consistent with requirenents in a nutually acceptable |ease or
contract;

(v) A requirenent that proposals include a conmtnment to assune
responsibility for the costs associated with the operation of I|iquor
war ehousi ng and di stri buti on;

(vi) A requirenent that proposals denonstrate to the satisfaction
of the office of financial nanagenent a commtnent to inproved

distribution including without I|imtation logistics and delivery
i nprovenents to inprove margins, ensure regularity of deliveries to
state or contract liquor stores to reduce out-of-stock problens,

i nprove service to stores |located i n geographically renote areas of the
state, expand |iquor selection, provide for bottle rather than m ni num
case purchasing and stocking of state or contract |iquor stores, if
practicabl e, and enable el ectronic funds transfer of paynents;

(vii) A requirenent that proposals include a commtnment to offer
enpl oynent to the state enployees currently in positions relating to
t he whol esal e distribution of |liquor and to recognize and bargain with
any existing bargaining representative of such enployees with respect
to terns and conditions of enpl oynent;

(viii) Arequirenent that the variety of brands and types of |iquor
available to | icensees, contract |liquor stores, and state |iquor stores
must be equal to or greater than what is being distributed by the
Washi ngton state |iquor control board; and

(i x) Measurabl e standards for the perfornance of the contract.

(c) Prior to conducting the conpetitive process outlined in this
section, the request for proposals devel oped by the office of financial
managenent nust be revi ewed by the house and senate fiscal conmttees.
Qpportunity for public comrent regardi ng the request for proposal nust
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be provided. The review nust be conpleted within fourteen days of the
of fice of financial managenent providing the request for proposals to
t he house and senate fiscal conmttees.

(d) The office of financial managenent nust publicly disclose an
anal ysis of the fiscal inpacts to state and | ocal governnent of each of
the offers in the procurenent process.

(e) After consultation with the Washington state |iquor control
board, local governnment, and the Iliquor distribution advisory
commttee, the office of financial managenent 1is authorized to
recoomend to the Washington state liquor control board the proposa
that in the determ nation of the office of financial nanagenent best
nmeets the criteria required under this subsection (2), in the best
interests of the state. If, in the determnation of the office of
financi al managenent, there is no proposal that neets the best interest
of the state, the office of financial managenent nust notify the
Washi ngton state liquor control board to not accept any of the
proposal s.

(3) Any challenge to or protest of the recommendati on of the office
of financial managenent and the acceptance by the |iquor control board
of the recomended proposal nust be filed by a respondent that
submtted a proposal with the office of financial managenment w thin
five days after such recomnmendati on and acceptance. The grounds for
such challenge or protest are limted to clainms that the recommendati on
and acceptance were arbitrary and capricious. The office of financial
managenent nust, within five days, render its decision on the protest.
The respondent that filed the protest may, within five days after such
deci sion, appeal to the superior court of Thurston county by petition
setting forth objections to the decision. A copy of the petition on
appeal together with a notice that an appeal has been taken nmust be
served upon the secretary of state, the attorney general, the office of
financi al managenent, the |iquor control board, and the respondent that
subm tted the recommended and accepted proposal. The court nust accord
first priority to examning the objections, may hear argunments, and
must, wthin ten days, render its decision. The decision of the
superior court is final.

NEW SECTION.  Sec. 3. CONTRACT. (1) Wthin sixty days after the
recommendation of a proposal wunder section 2 of this act, the

ESSB 5942. SL p. 4
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Washi ngton state |iquor control board nay accept that proposal and
enter into a long-termcontract with that entity for the | ease of the
busi ness, facilities, and assets associated with the warehousing and

distribution of liquor in the state. The contract mnust grant the
exclusive right to distribute spirits in the state for the period of
the contract. The contract nust include enforceable performance

standards and mninum financial returns to the state. The contract
must provide a provision that allows the state to termnate the
contract should specific performance standards or financial returns to
the state not be realized. The contract nust provide for a reasonable
termnation notification process as well as financial ternms of
termnation should term nation of contract take pl ace.

(2) If the state receives an up-front paynent of one hundred
mllion dollars or nore as a result of accepting a proposal from the
procurenent process in section 2 of this act, the contract nust provide
that the private entity place the up-front paynent into irrevocable
trust with the state being the beneficiary. The contract nust provide
that the trust be created in a nmanner that the state nay not receive
nore than one-sixth of the up-front paynment placed into the trust in
any fiscal year

(3) The contract nust contain provisions that the Washi ngton state
[iquor control board maintains the exclusive authority to select
products and determ ne which products will be carried in state and
contract |iquor stores.

(4) The contract nust contain provisions that the Washi ngton state
I i quor control board nust set the prices of liquor for sales in state
and contract |iquor stores as well as sales to |icensees.

(5) The contract nust contain a provision that any financial
deficiencies or losses of the private entity contracting for the
war ehousing and distribution of liquor in the state nust not be
conpensated for in any way by the state, contract stores, consuners, or
| i censees.

NEW SECTION. Sec. 4. (1) The director of the office of financial
managenent nust appoint a liquor distribution advisory comnmttee. The
purpose of the commttee is to assist and nmake reconmendati ons to the
of fice of financial managenent and the WAshington state |iquor contro
board regardi ng the provisions of this act including, but not limted
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to, setting requirenents for the conpetitive procurenent process,
selection of a private entity or recommendation that no entity be
sel ected, and creating the ternms of a contract with a selected private
entity. The advisory commttee's reconmmendati ons and assi stance to the
office of financial managenent and Washington state I|iquor control
board in regards to the provisions of this act are advisory in nature
and do not prohibit the office of financial managenent and WAshi ngton
state liquor control board fromperformng their duties under this act
as they deemfit.

(2) The liquor distribution advisory commttee is conposed of the
Washi ngton state treasurer or his or her designee, a designee fromeach
of the two | argest caucuses of the senate determ ned by the | eaders of
each caucus, and a designee from each of the two |argest caucuses of
t he house of representatives determ ned by the | eaders of each caucus.

NEW SECTION. Sec. 5. Contracting for services under this chapter
is not subject to the processes of RCW41.06.142 (1), (4), and (5).

NEW SECTION. Sec. 6. DEFI N TI ONS. For the purposes of this
chapter, unless the context clearly requires otherw se:

(1) "Liquor" has the sane nmeaning as provided i n RCW 66. 04. 010.

(2) "Spirits" has the same neaning as provided i n RCW 66. 04. 010.

(3) "State |iquor stores" includes "stores" and "contract |iquor
stores" as those terns are defined in RCW66. 04. 010.

Sec. 7. RCW66.08.050 and 2005 ¢ 151 s 3 are each anended to read
as follows:

The board, subject to the provisions of this title and the rules,
shal | :

(1) Determne the localities within which state |iquor stores shal
be established throughout the state, and the nunber and situation of
the stores within each locality;

(2) Appoint in cities and towns and other communities, in which no

state liquor store is |located, contract |iquor stores. I n addition,
the board may appoint, in its discretion, a manufacturer that also
manuf actures |iquor products other than wi ne under a |license under this
title, as a contract liquor store for the purpose of sale of I|iquor

products of its own manufacture on the licensed prem ses only. Such

ESSB 5942. SL p. 6
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contract |iquor stores shall be authorized to sell |iquor under the
gui del ines provided by |law, rule, or contract, and such contract |iquor
stores shall be subject to such additional rules and regulations
consistent withthis title as the board nay require;

(3) If _a contract under section 3 of this act is not then_ in
effect, establish all necessary warehouses for the storing and
bottling, diluting and rectifying of stocks of |iquors for the purposes
of this title;

(4) Provide for the |leasing for periods not to exceed ten years of
all premses required for the conduct of the business (other_ than
prem ses subject to a |lease or other contract under section 3 of this
act); and for renpdeling the same, and the procuring of their
furni shings, fixtures, and supplies; and for obtaining options of
renewal of such |eases by the | essee. The terns of such | eases in al
ot her respects ((shalt—be)) is subject to the direction of the board;

(5) Determne the nature, formand capacity of all packages to be
used for containing |iquor kept for sale under this title;

(6) Execute or cause to be executed, all contracts, papers, and
docunents in the nane of the board, under such regul ations as the board
may fiXx;

(7) Pay all custons, duties, excises, charges and obligations
what soever relating to the business of +the board (other than
obligations assuned by the | essee through a contract under section 3 of
this act);

(8 Require bonds from all enployees in the discretion of the
board, and to determne the anobunt of fidelity bond of each such
enpl oyee;

(9) Perform services for the state lottery conmm ssion to such
extent, and for such conpensation, as nmay be nutually agreed upon
bet ween the board and the comm ssi on;

(10) Accept and deposit into the general fund-local account and
di sburse, subject to appropriation, federal grants or other funds or
donations fromany source for the purpose of inproving public awareness
of the health risks associated wi th al cohol consunption by youth and
the abuse of alcohol by adults in Wshington state. The board's
al cohol awareness program shall cooperate with federal and state
agenci es, interested organi zations, and individuals to effect an active
publ i c beverage al cohol awareness program

p. 7 ESSB 5942. SL
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(11) Performall other matters and things, whether simlar to the
foregoing or not, to carry out the provisions of this title, and shal
have full power to do each and every act necessary to the conduct of
its business, including all buying, selling, preparation and approval
of fornms, and every other function of the business whatsoever, subject
only to audit by the state auditor((-—PROUWDBED—Fhat)). However, the
board ((shalH—have)) has no authority to regulate the content of spoken
| anguage on licensed prem ses where wi ne and other liquors are served
and where there is not a clear and present danger of disorderly conduct
bei ng provoked by such | anguage.

Sec. 8. RCW66.08.070 and 1985 ¢ 226 s 2 are each anended to read
as follows:

(1) Every order for the purchase of |Iiquor ((shalt)) nust be
aut hori zed by the board, and no order for |iquor ((shak—be)) is valid
or binding unless it is so authorized and signed by the board or its
aut hori zed desi gnee.

(2) A duplicate of every such order ((shatt)) nust be kept on file
in the office of the board.

(3) Al cancellations of such orders nade by the board ((shaH))
nust be signed in the same manner and duplicates thereof kept on file
in the office of the board. Nothing in this title ((shatt)) may be
construed as preventing the board fromaccepting |iquor on consignnent.

(4) I'n the purchase of wine or nmalt beverages the board ((shat))
may not require, as a termor condition of purchase, any warranty or
affirmation with respect to the relationship of the price charged the
board to any price charged any ot her buyer.

(5) This section does not apply to a contract entered into under
section 3 of this act.

NEW SECTION. Sec. 9. Sections 1 through 6 of this act constitute
a new chapter in Title 66 RCW

NEW SECTION. Sec. 10. This act is necessary for the imredi ate
preservation of the public peace, health, or safety, or support of the
state governnent and its existing public institutions, and takes effect

ESSB 5942. SL p. 8
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