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SECOND ENGROSSED SUBSTI TUTE SENATE BI LL 6406

AS AMENDED BY THE HOUSE
Passed Legislature - 2012 1st Special Session
State of WAshi ngton 62nd Legi sl ature 2012 1st Speci al Session

By Senate Energy, Natural Resources & Marine Waters (originally
sponsored by Senators Hargrove, Hobbs, Del vin, Hatfield, Tom
Stevens, Regal a, Morton, Ranker, and Shin)

READ FI RST TI ME 02/ 03/ 12.

AN ACT Relating to nodifying prograns that provide for the
protection of the state's natural resources; amending RCW 77.55.021
77.55.151, 77.55.231, 76.09.040, 76.09.050, 76.09.150, 76.09.065,
76.09. 470, 76.09.030, 43.21C 031, 43.21C. 229, 82.02.020, 36.70A. 490,
36. 70A. 500, 43.21C. 110, 43.21C 095, and 90.48.260; reenacting and
anmendi ng RCW 77.55. 011, 76.09.060, and 76.09.020; addi ng new sections
to chapter 77.55 RCW adding a new section to chapter 76.09 RCW adding
a new section to chapter 43.30 RCW adding new sections to chapter
43.21C RCW creating new sections; prescribing penalties; providing a
contingent effective date; and providing expiration dates.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. The legislature finds that significant
opportunities exist to nodify prograns that provide for managenent and
protection of the state's natural resources, including the state's
forests, fish, and wldlife, in order to streamine regulatory
processes and achieve program efficiencies while at the sane tinme
increasing the sustainability of program funding and naintaining
current |levels of natural resource protection. The |egislature intends
to update provisions relating to natural resource mnmanagenent and

p. 1 2ESSB 6406. SL
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regul atory prograns including the hydraulic project approval program
forest practices act, and state environmental policy act, in order to
achi eve these opportunities.

PART ONE
Hydraul i ¢ Project Approvals

Sec. 101. RCW77.55.011 and 2010 ¢ 210 s 26 are each reenacted and
anmended to read as foll ows:

The definitions in this section apply throughout this chapter
unl ess the context clearly requires otherw se.

(1) "Bed" nmeans the land below the ordinary high water |ines of
state waters. This definition does not include irrigation ditches,
canal s, storm water runoff devices, or other artificial watercourses
except where they exist in a natural watercourse that has been altered
artificially.

(2) "Board" neans the pollution control hearings board created in
chapter 43.21B RCW

(3) "Conmm ssion" neans the state fish and wldlife comm ssion.

(4) "Date of receipt" has the sanme neaning as defined in RCW
43. 21B. 001

(5) "Departnment” nmeans the departnent of fish and wildlife.

(6) "Director” means the director of the departnent of fish and
wildlife.

(7) "Emergency" neans an immediate threat to life, the public
property, or of environnmental degradation.

(8) "Hydraulic project”™ neans the construction or perfornmance of
work that will use, divert, obstruct, or change the natural flow or bed
of any of the salt or freshwaters of the state.

(9) "lImm nent danger" neans a threat by weather, water flow, or
ot her natural conditions that is likely to occur within sixty days of
a request for a permt application.

(10) "Marina" nmeans a public or private facility providing boat
noor age space, fuel, or comrercial services. Commercial services
include but are not Ilimted to overnight or |ive-aboard boating
accommodat i ons.

(11) "Marine termnal" neans a public or private commercial wharf

2ESSB 6406. SL p. 2
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| ocated in the navigable water of the state and used, or intended to be
used, as a port or facility for the storing, handling, transferring, or
transporting of goods to and fromvessels.

(12) "Ordinary high water Iine" nmeans the mark on the shores of al
water that wll be found by examning the bed and banks and
ascertai ning where the presence and action of waters are so common and
usual , and so long continued in ordinary years as to mark upon the soi
or vegetation a character distinct fromthe abutting upland. Provided,
that in any area where the ordinary high water |ine cannot be found,
the ordinary high water line adjoining saltwater is the Iine of nean
hi gher hi gh water and the ordinary high water |ine adjoining freshwater
is the elevation of the nmean annual fl ood.

(13) "Permt" means a hydraulic project approval permt issued
under this chapter

(14) "Sandbars" includes, but is not limted to, sand, gravel,
rock, silt, and sedi nents.

(15) "Small scal e prospecting and m ning" nmeans the use of only the
foll ow ng net hods: Pans; nonnotorized sl uice boxes; concentrators; and
m ni rocker boxes for the discovery and recovery of m nerals.

(16) "Spartina," "purple |oosestrife," and "aquatic noxi ous weeds"
have the sanme neani ngs as defined in RCW17. 26. 020.

(17) "Streanbank stabilization” neans those projects that prevent
or limt erosion, slippage, and mass wasting. These projects include,
but are not |limted to, bank resloping, |og and debris relocation or
renmoval , planting of woody vegetation, bank protection using rock or
woody material or placenent of jetties or groins, gravel renoval, or
erosi on control .

(18) "Tide gate" mnmeans a one-way check valve that prevents the
backfl ow of tidal water

(19) "Waters of the state" and "state waters"” neans all salt and
freshwaters waterward of the ordinary high water line and within the
territorial boundary of the state.

(20) "Energency permt" neans a verbal hydraulic project approva
or _the witten followup to the verbal approval issued to a_person
under RCW77.55.021(12).

(21) "Expedited permt" neans a hydraulic project approval issued
to a person under RCW77.55.021 (14) and (16).

p. 3 2ESSB 6406. SL
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(22) "Forest practices hydraulic project" neans a hydraulic project

that requires a forest practices application or_ notification_ under
chapter 76.09 RCW

(23) "Miltiple site permt" neans_a_ hydraulic_ project approval
issued to a person under RCW77.55.021 for hydraulic projects occurring

at _nore_than one_specific location and which includes_site-specific
requi renents.

(24) "Panphlet hydraulic project” nmeans a hydraulic project for the
renoval or control of aquatic noxi ous weeds conducted under the aquatic

plants and fish panphlet authorized by RCW77.55.081, or for mnera
prospecting _and_mning conducted_ under the_ gold and_fish_ panphlet
aut hori zed by RCW77.55. 091.

(25) "Permt nodification" neans a_ hydraulic project approval
issued to a person under RCW77.55.021 that extends, renews, or changes
the conditions of a previously issued hydraulic project approval.

Sec. 102. RCW77.55.021 and 2010 c 210 s 27 are each anended to
read as foll ows:

(1) Except as provided in RCW 77.55.031, 77.55.051, ((and))
77.55.041, and section 201 of this act, in the event that any person or
gover nment agency desires to undertake a hydraulic project, the person
or governnment agency shall, before commenci ng work thereon, secure the
approval of the departnent in the formof a permt as to the adequacy
of the neans proposed for the protection of fish life.

(2) Aconplete witten application for a permt may be submtted in
person or by registered mail and must contain the foll ow ng:

(a) General plans for the overall project;

(b) Conplete plans and specifications of the proposed construction
or work within the nean higher high water line in saltwater or within
the ordinary high water line in freshwater;

(c) Conplete plans and specifications for the proper protection of
fish life; ((anrd))

(d) Notice of conpliance with any applicable requirenents of the
state environnental policy act, unless otherw se provided for in this
chapter; and

(e) Paynment of all applicable_ application_fees_ charged_by_ the
departnment under section 103 of this act.

2ESSB 6406. SL p. 4
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(3) The departnent nmay establish direct billing accounts or other
funds transfer nethods wth permt applicants to satisfy the fee
paynment requirenents of section 103 of this act.

(4) The_ departnent may accept conplete, witten applications_as
provided in this section for nultiple site permits and may issue these
permts. For multiple site permts, each specific_ location nust_be
identified.

(5) Wth_ the_exception_of energency permts_ as_provided_in
subsection_(12) of this_ section, applications for_ permts_ nust_be
submtted to the departnent's headquarters office in Qynpia. Requests
for enmergency permts as provided in subsection (12) of this section
may be nmade to the permtting biologist assigned to the location in
which the_ energency occurs, to_the_ departnent's regional office_in
whi ch the energency occurs, or to the departnent's headquarters office.

(6) Except as provided for energency permts in subsection (12) of
this section, the departnent may not proceed with permt review unti
all fees are paid infull as required in section 103 of this act.

(7)(a) Protection of fish life is the only ground upon which
approval of a permt my be denied or conditioned. Approval of a
permt may not be unreasonably w thheld or unreasonably conditioned.

(b) Except as provided in this subsection and subsections ((8)~
20)—and)) (12) through (14) and (16) of this section, the departnent
has forty-five cal endar days upon receipt of a conplete application to
grant or deny approval of a permt. The forty-five day requirenent is
suspended if:

(1) After ten working days of receipt of the application, the
applicant remains unavailable or unable to arrange for a tinely field
eval uation of the proposed project;

(ii) The site is physically inaccessible for inspection;

(1i1) The applicant requests a del ay; or

(1v) The departnent is issuing a permt for a stormwater discharge
and is conplying with the requirenments of RCW77.55.161(3)(b).

((&8)y)) (c) Immediately upon determ nation that the forty-five day
period is suspended under (b) of this subsection, the departnent shal
notify the applicant in witing of the reasons for the del ay.

((€e))) (d) The period of forty-five cal endar days may be extended
if the permt is part of a multiagency permt streamining effort and

p. 5 2ESSB 6406. SL
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all participating permtting agencies and the permt applicant agree to
an extended tineline |longer than forty-five cal endar days.

((64))) (8) If the departnment denies approval of a permt, the
departnment shall provide the applicant a witten statenment of the
specific reasons why and how the proposed project would adversely
affect fishlife

(a) Except as provided in (b) of this subsection, issuance, denial,
conditioning, or nodification of a permt shall be appealable to the
board within thirty days fromthe date of receipt of the decision as
provi ded in RCW43. 21B. 230.

(b) Issuance, denial, conditioning, or nodification of a permt my
be informally appealed to the department within thirty days fromthe
date of recei pt of the decision. Requests for infornmal appeals nust be
filed in the formand manner prescribed by the departnment by rule. A
permt decision that has been informally appealed to the departnent is
appeal able to the board within thirty days fromthe date of receipt of
t he departnent's decision on the informal appeal.

((65))) (9)(a) The permttee nust denonstrate substantial progress
on construction of that portion of the project relating to the permt
within two years of the date of issuance.

(b) Approval of a permt is valid for ((a—pertoed—eof)) up to five
years from the date of issuance, except as provided in (c) of this
subsection and in RCW 77. 55. 151.

(c) A permt remains in effect without need for periodic renewal
for hydraulic projects that divert water for agricultural irrigation or
st ock watering purposes and that involve seasonal construction or other
work. A permt for streanbank stabilization projects to protect farm
and agricultural land as defined in RCW 84.34.020 remains in effect
W t hout need for periodic renewal if the problem causing the need for
the streanbank stabilization occurs on an annual or nore frequent

basi s. The permttee nust notify the appropriate agency before
comrenci ng the construction or other work within the area covered by
the permt.

((66))) (10) The departnent may, after consultation wth the
permttee, nodify a permt due to changed conditions. A nodification
under this subsection is not subject to the fees provided under section
103_of this_act. The nodification is appealable as provided in

subsection ((4))) (8) of this section. For a hydraulic project((s))

2ESSB 6406. SL p. 6
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that diverts water for agricultural irrigation or stock watering
pur poses, ((ef)) when the hydraulic project or other work i s associ ated
W th streanbank stabilization to protect farmand agricultural |and as
defined in RCW84. 34.020, the burden is on the departnent to show that
changed conditions warrant the nodification in order to protect fish
life.

((6H)) (11) A permttee may request nodification of a permt due
to changed conditions. The request nust be processed within forty-five
cal endar days of receipt of the witten request and_paynent of

applicable fees_ under section_ 103 of this_act. A decision by the
departnent is appeal able as provided in subsection (((4))) (8) of this
section. For a hydraulic project((s)) that diverts water for

agricultural irrigation or stock watering purposes, ((er)) when the
hydraulic project or other work is associated wth streanbank
stabilization to protect farmand agricultural |land as defined in RCW
84.34.020, the burden is on the permttee to show that changed
conditions warrant the requested nodification and that such a
nodi fication will not inpair fishlife.

((68Y)) (12)(a) The departnent, the county | egislative authority,

or the governor may declare and continue an energency. |If the county
| egi slative authority declares an energency under this subsection, it
shall imediately notify the departnent. A declared state of energency

by the governor under RCW 43.06.010 shall constitute a declaration
under this subsection

(b) The departnent, through its authorized representatives, shal
i ssue i mmedi ately, upon request, ((efal)) verbal approval for a stream
crossing, or wrk to renove any obstructions, repair existing
structures, restore streanbanks, protect fishlife, or protect property
threatened by the streamor a change in the streamflow w thout the
necessity of obtaining a witten permt prior to conmencing work.
Conditions of the energency ((eral)) verbal permt nust Dbe
( (establ+shedbythedepartrent—and)) reduced to witing within thirty
days and conplied with as provided for in this chapter.

(c) The departnent may not require the provisions of the state
envi ronnmental policy act, chapter 43.21C RCW to be net as a condition
of issuing a permt under this subsection.

((69Y)) (d) The departnment may not charge a person_requesting an

p. 7 2ESSB 6406. SL
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energency pernit any of the fees authorized by section 103 of this act

until after the energency permt is issued and reduced to witing.

(13) Al state and | ocal agencies with authority under this chapter
to issue permts or other authorizations in connection with enmergency
water withdrawals and facilities authorized under RCW 43. 83B. 410 shal
expedite the processing of such permts or authorizations in keeping
wi th the enmergency nature of such requests and shall provide a decision
to the applicant wthin fifteen calendar days of the date of
appl i cation.

((26y)) (14) The departnent or the county legislative authority
may determne an inmnent danger exists. The county legislative

authority shall notify the departnment, in witing, if it determ nes
that an inmm nent danger exists. In cases of inmnent danger, the
departnent shall issue an expedited witten permt, upon request, for

work to renmpve any obstructions, repair existing structures, restore
banks, protect fish resources, or protect property. Expedited perm:t
requests require a conplete witten application as provided in
subsection (2) of this section and nust be issued within fifteen
cal endar days of the receipt of a conplete witten application.
Approval of an expedited permt is valid for up to sixty days fromthe
date of issuance. The departnment may not require the provisions of the
state environnental policy act, chapter 43.21C RCW to be net as a
condition of issuing a permt under this subsection.

((2H)) (15)(a) For any property, except for property |ocated on
a marine shoreline, that has experienced at | east two consecutive years
of flooding or erosion that has damaged or has threatened to danage a
maj or structure, water supply system septic system or access to any
road or highway, the county | egislative authority may determ ne that a
chroni c danger exists. The county legislative authority shall notify
the departnent, in witing, when it determ nes that a chronic danger
exi st s. In cases of chronic danger, the departnment shall issue a
permt, upon request, for work necessary to abate the chronic danger by
removing any obstructions, repairing existing structures, restoring
banks, restoring road or highway access, protecting fish resources, or
protecting property. Permt requests nust be nade and processed in
accordance wth subsections (2) and ((£3)})) (7) of this section.

(b) Any projects proposed to address a chronic danger identified
under (a) of this subsection that satisfies the project description

2ESSB 6406. SL p. 8
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identified in RCW77.55.181(1)(a)(ii) are not subject to the provisions
of the state environnental policy act, chapter 43.21C RCW However
the project is subject to the review process established in RCW
77.55.181(3) as if it were a fish habitat inprovenent project.

((+2)) (16) The departnent may issue an expedited witten permt
in those instances where normal permt processing would result in
significant hardship for the applicant or unacceptable damage to the
envi ronment . Expedited permt requests require a conplete witten
application as provided in subsection (2) of this section and nust be
issued within fifteen calendar days of the receipt of a conplete
witten application. Approval of an expedited permt is valid for up
to sixty days from the date of issuance. The departnent may not
require the provisions of the state environnental policy act, chapter
43.21C RCW to be net as a condition of issuing a permt under this
subsecti on.

NEW SECTION. Sec. 103. A new section is added to chapter 77.55
RCWto read as foll ows:

(1) The departnent shall charge an application fee of one hundred
fifty dollars for a hydraulic project permt or permt nodification
i ssued under RCW 77.55. 021 where the project is |ocated at or belowthe
ordinary high water line. The application fee established under this
subsection may not be charged after June 30, 2017.

(2) The followng hydraulic projects are exenpt from all fees
listed under this section:

(a) Hydraulic projects approved under applicant-funded contracts
with the departnent that pay for the costs of processing those
proj ects;

(b) If sections 201 through 203 of this act are enacted into | aw by
June 30, 2012, forest practices hydraulic projects;

(c) Pamphl et hydraulic projects;

(d) Mneral prospecting and mning activities; and

(e) Hydraulic projects occurring on farmand agricultural |and, as
that termis defined in RCW84. 34. 020.

(3) All fees collected under this section nust be deposited in the
hydraul i c project approval account created in section 104 of this act.

(4) The fee provisions contained in this section are prospective

p. 9 2ESSB 6406. SL
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only. The departnent of fish and wildlife may not charge fees for
hydraulic project permts issued under this title prior to the
effective date of this section

(5) This section expires June 30, 2017.

NEW SECTION.  Sec. 104. A new section is added to chapter 77.55
RCWto read as foll ows:

(1) The hydraulic project approval account is created in the state
treasury. Al receipts from application fees for hydraulic project
approval applications collected under section 103 of this act nust be
deposited into the account.

(2) Except for unanticipated receipts under RCW43.79. 260 t hrough
43.79. 282, noneys in the hydraulic project approval account may be
spent only after appropriation.

(3) Expenditures fromthe hydraulic project approval account may be
used only to fund departnent activities relating to inplenenting and
operating the hydraulic project approval program

Sec. 105. RCW 77.55.151 and 2005 ¢ 146 s 502 are each anended to
read as follows:

(1) (( . . ol .
O —a—RHha— o —rartne —terminalk —tHhat —has—recetbved —a—permt— #e# Hs
Hi-H-ab—econstrueton- —a—renevwable—Hve-year —permt—shalH—be +ssued-
Hpen—+eqaeskr—#eF—+egﬁ#&F—ﬂa+n%enanee—ae%+v+%+es—4#~—Phe—ﬂa#+na—e+

%2}—£P9ﬂ—e9HS%%HG%+9ﬂ—9#—a—He%FﬂBF+ﬂa—GF—HEF%HG—%G%H+H&#—PH&P—has

3) — For —the — purpeses — of — this —seetion- —regular —rai-ptenance
S | I . I :
rane —termnal — o —the —condittons —approved —ia—the — b H-al—permit—

4y)) Upon application_under RCW77.55.021, the departnent shal

issue a renewable, five-year pernit to a marina or narine termnal for
its requl ar nmintenance activities identifiedin the application.

2ESSB 6406. SL p. 10



© 00 N O Ol WDN P

e T N e e e e O
© 0o ~NOoO oA WDN BEFE O

20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35

(2) For the purposes of this section, reqular nmintenance
activities may include, but are not limted to:

(a) Maintenance or repair of a boat ranp, launch, or float within
the existing footprint;

(b) Maintenance or repair of an existing overwater structure within
the existing footprint;

(c) Maintenance or repair of boat lifts or railway | aunches;

(d) Maintenance or repair of pilings, including the replacenent of
bunper pilings;

(e) Dredging of less than fifty cubic yards;

(f) Maintenance or repair of shoreline arnoring or bank protection;

(d) _Miintenance_ or _repair_ of wetland, riparian, or _estuarine
habitat; and

(h) Maintenance or repair of an existing outfall.

(3) The five-year permt nust include a requirenent that a
fourteen-day notice be given to the departnent before regular
mai nt enance activities begin.

(4) A permt under this section_is subject to the application fee
provided in section 103 of this act.

Sec. 106. RCW 77.55.231 and 2005 ¢ 146 s 601 are each anended to
read as foll ows:

(1) Conditions inposed upon a permt nust be reasonably related to
the project. The permt conditions nust ensure that the project
provi des proper protection for fish |ife, but the departnent nay not
i npose conditions that attenpt to optimze conditions for fish life
that are out of proportion to the inpact of the proposed project.

(2) The permt nust contain provisions allowing for mnor
nodi fications to the plans and specifications wthout requiring
rei ssuance of the permt.

(3) The permt nust contain provisions that allow for mnor
nodifications to the required work timng wthout requiring the
rei ssuance of the permt. "Mnor nodifications to the required work
timng" neans a mnor deviation fromthe timng wi ndow set forth in the
permt when there are no spawning or incubating fish present within the
vicinity of the project.

p. 11 2ESSB 6406. SL
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NEW SECTION.  Sec. 107. A new section is added to chapter 77.55
RCWto read as foll ows:

The departnent shall prepare and distribute technical and
educational information to the general public to assist the public in
conplying with the requirenents of this chapter, including the changes
resulting fromthis act.

NEW SECTION. Sec. 108. A new section is added to chapter 77.55
RCWto read as foll ows:

The departnent shall devel op a systemto provide | ocal governnents,
affected tribes, and other interested parties with access to hydraulic
proj ect approval applications.

NEW SECTION. Sec. 109. The director of fish and wldlife shal
adopt any rules required or deenmed necessary to inplenent RCW
77.55.011, 77.55.021, 77.55.151, 77.55.231, and sections 103, 104, 107,
and 108 of this act.

PART TWO
Hydraul i ¢ Project
Approval and Forest Practices Integration

NEW SECTION. Sec. 201. A new section is added to chapter 77.55
RCWto read as foll ows:

(1) The requirenments of this chapter do not apply to any forest
practices hydraulic project, or to any activities that are associ ated
wWith such a project, upon incorporation of fish protection standards
adopted under this chapter into the forest practices rules and approval
of technical guidance as required under RCW76.09.040, at which tine
these projects are regul ated under chapter 76. 09 RCW

(2) The departnent nust continue to conduct regulatory and
enforcenent activities wunder this chapter for forest practices
hydraulic projects until the forest practices board incorporates fish
protection standards adopted wunder this chapter into the forest
practices rul es and approves technical guidance as required under RCW
76. 09. 040.

(3) By Decenber 31, 2013, the departnent shall adopt rules
establishing the procedures for the concurrence review process

2ESSB 6406. SL p. 12
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consistent with section 202 of this act. The concurrence review
process nust allow the departnent up to thirty days to review forest
practices hydraulic projects neeting the criteria under section 202(2)
(a) and (b) of this act for consistency with fish protection standards.

(4) The departnent shall notify the departnent of natural resources
prior to beginning a rule-making process that may affect activities
regul ated under chapter 76. 09 RCW

(5) The departnent shall act consistent with appendix M of the
forest and fish report, as the term "forests and fish report" is
defined in RCW76. 09. 020, when nodifying fish protection rules that nay
affect activities regul ated under chapter 76.09 RCW

(6) The departnent may review and provide conments on any forest
practices application. The departnent shall review, and either verify
that the review has occurred or coment on, forest practices
applications that include a forest practices hydraulic project
involving fish bearing waters or shorelines of the state, as that term
is defined in RCW 90.58.030. Prior to commenting and whenever
reasonably practicable, the departnent shall comunicate with the
appl i cant regardi ng the substance of the project.

(7) The departnent shall participate in effectiveness nonitoring
for forest practices hydraulic projects through its role in the review
processes provi ded under WAC 222-08-160 as it existed on the effective
date of this section

NEW SECTION. Sec. 202. A new section is added to chapter 76.09
RCWto read as foll ows:

(1) The departnent may request information and technical assistance
fromthe departnent of fish and wildlife regarding any forest practices
hydraul i c project regul ated under this chapter.

(2) A concurrence review process is established for certain forest
practices hydraulic projects, as follow

(a) After receiving an application under RCW 76.09.050 that
includes a forest practices hydraulic project involving one or nore
water crossing structures neeting the criteria of (b) of this
subsection, the departnent shall provide all necessary information
provided by the applicant to the departnent of fish and wildlife for
concurrence review consistent wth section 201(3) of this act. The
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required information nust be transmtted by the departnent to the
departnent of fish and wildlife as soon as practicable follow ng the
recei pt of a conplete application.

(b) The concurrence revi ew process applies only to:

(1) Culvert installation or replacenent, and repair at or bel ow t he
bankfull wdth, as that term is defined in WAC 222-16-010 on the
effective date of this section, in fish bearing rivers and streans that
exceed five percent gradient;

(1i) Bridge construction or replacenent, and repair at or bel ow t he
bankfull w dth, of fish bearing unconfined streans; or

(tit) FIl within the flood level - 100 year, as that term is
defined in WAC 222-16-010, as it existed on the effective date of this
section, of fish bearing unconfined streans.

Sec. 203. RCW76.09.040 and 2010 c 188 s 4 are each anended to
read as foll ows:

(1)(a) Wiere necessary to acconplish the purposes and policies
stated in RCW 76.09.010, and to inplement the provisions of this
chapter, the board shall adopt forest practices rules pursuant to
chapter 34.05 RCWand in accordance with the procedures enunerated in
this section that:

(1) Establish m ninumstandards for forest practices;

(ii1) Provide procedures for the voluntary devel opnent of resource
managenent plans which may be adopted as an alternative to the m ni num
standards in (a)(i) of this subsection if the plan is consistent with
t he purposes and policies stated in RCW 76. 09. 010 and the plan neets or
exceeds the objectives of the m ni num standards;

(1i1) Set forth necessary adm nistrative provisions;

(1v) Establish procedures for the collection and adm nistration of
forest practice fees as set forth by this chapter; and

(v) Allowfor the devel opnent of watershed anal yses.

(b) Forest practices rules pertaining to water quality protection
shall be adopted by the board after reaching agreenment with the
director of the departnent of ecology or the director's designee on the
board with respect ((therete)) to_these_ rules. All  other forest
practices rules shall be adopted by the board.

(c) Forest practices rules shall be adm nistered and enforced by
either the departnent or the |ocal governnental entity as provided in

2ESSB 6406. SL p. 14
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this chapter. Such rules shall be adopted and adm nistered so as to
give consideration to all purposes and policies set forth in RCW
76. 09. 010.

(2)(a) The board shall prepare proposed forest practices rules
consistent wwth this section and chapter 34.05 RCW In addition to any
forest practices rules relating to water quality protection proposed by
the board, the departnent of ecology may submt to the board proposed
forest practices rules relating to water quality protection.

(by (i) ((PHer—teo—initiatingthe+rue-—makingprocess—the proposed
res—shatb—bhe—subm-ttedforreview—and—coments—tothedepartrent—ol
H-sh—and—wdfte—andtothecounties—ol—the state—Alter—recetlpt—of
Hre —proposed —forest —practtees—rules——the —departrent —of —H-sh—and

LAl oy : f ¢ hall | hi I . hi ol
: I - he | 1 I I I of
I e . | | L ating_to L
proet-ecti-on—
HHH—AHter—theexpiratieon—of—the thirty-day—period-)) The board

( (ard—the—departrent—eft—ecology)) shall ((jetnthy)) hold one or nore
hearings on the proposed rules pursuant to chapter 34.05 RCW Any

county representative my propose specific forest practices rules
relating to problens existing wthin the county at the hearings.

((++H¥)) (i) The board may adopt and the departnent of ecol ogy
may approve such proposals if they find the proposals are consistent
wi th the purposes and policies of this chapter.

(3)(a) The board shall incorporate into the forest practices rules
those fish_ protection standards_in_the rules_ adopted under_ chapter
77.55 RCW as the rules existed on the effective date of this section,
that are applicable to activities reqgulated under the forest practices
rules. If fish protection standards are incorporated by reference, the
board_shall mnimze admnistrative_ processes_ by utilizing_the

exception_ from the admnistrative procedures controlling significant
legislative rules under RCW 34.05.328(5)(b)(iii) for the incorporation
of rules adopted by other state agencies.

(b) Thereafter, the board shall incorporate into the forest
practices rules any changes to_those fish protection standards in the
rul es adopted under chapter 77.55 RCWthat are: (i) Adopted consi stent
wth section 201 of this act; and (ii) applicable to activities
requl ated under the forest practices rules. If fish protection

p. 15 2ESSB 6406. SL
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standards_are_incorporated by reference, the board_shall mnimze
adm nistrative_ processes_ by utilizing_ the__exception_from_ the

adm nistrative_ procedures controlling_significant leqgislative rules
under RCW 34.05.328(5)(b)(iii) for the incorporation of rules adopted
by ot her state agenci es.

(c) The_board shall establish_and naintain technical guidance in
the forest practices board manual, as provi ded under WAC 222-12-090 as
it existed on the effective date of this section, to assist _wth
i npl enentation of the standards incorporated into the forest practices
rules under this section. The guidance_nust include best managenent
practices and standard techniques to ensure fish protection.

(d) The_ board_nust conplete the requirenents_of (a)_ of this
subsection and establish initial technical guidance under (c) of this
subsection by Decenber 31, 2013.

(4)(a) The board shall establish by rule a program for the
acquisition of riparian open space and critical habitat for threatened
or endangered species as designated by the board. Acquisition nust be
a conservation easenent. Lands eligible for acquisition are forest
lands w thin wunconfined channel mgration zones or forest |ands
containing critical habitat for threatened or endangered species as
designated by the board. Once acquired, these |ands may be held and
managed by the departnent, transferred to another state agency,
transferred to an appropriate |ocal governnment agency, or transferred
to a private nonprofit nature conservancy corporation, as defined in
RCW 64. 04. 130, in fee or transfer of nanagenent obligation. The board
shal | adopt rul es governing the acquisition by the state or donation to
the state of such interest in lands including the right of refusal if
the lands are subject to unacceptable liabilities. The rules shal
include definitions of qualifying lands, priorities for acquisition
and provide for the opportunity to transfer such lands with limted
warranties and with a description of boundaries that does not require
full surveys where the cost of securing the surveys would be
unreasonable in relation to the value of the | ands conveyed. The rules
shal | provide for the managenent of the | ands for ecol ogical protection
or fisheries enhancenent. For the purposes of conservation easenents
entered into under this section, the foll ow ng apply:

(i) For <conveyances of a conservation easenent in which the
| andowner conveys an interest in the trees only, the conpensation nust

2ESSB 6406. SL p. 16
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i nclude the tinber val ue conponent, as determ ned by the cruised vol une
of any tinber |located within the channel mgration zone or critica
habitat for threatened or endangered species as designated by the
board, multiplied by the appropriate quality code stunpage val ue for
tinmber of the same species shown on the appropriate table used for
ti mber harvest excise tax purposes under RCW 84. 33. 091,

(1i) For conveyances of a conservation easenent in which the
| andowner conveys interests in both |land and trees, the conpensation
must include the tinber value conponent in (a)(i) of this subsection
pl us such portion of the |and val ue conponent as determ ned just and
equitable by the departnent. The |and value conponent nust be the
acreage of qualifying channel mgration zone or critical habitat for
threatened or endangered species as determned by the board, to be
conveyed, nmultiplied by the average per acre value of all comrercia
forest land in western Washington or the average for eastern
Washi ngton, whi chever average is applicable to the qualifying |ands.
The departnent nust determine the western and eastern Wshington
aver ages based on the |land value tables established by RCW 84.33. 140
and revised annual ly by the departnent of revenue.

(b) Subject to appropriations sufficient to cover the cost of such
an acquisition program and the related costs of admnistering the
program the departnent nust establish a conservation easenent in | and
that an owner tenders for purchase; provided that such | ands have been
taxed as forest lands and are located within an unconfined channel
m gration zone or contain critical habitat for threatened or endangered
speci es as designated by the board. Lands acquired under this section
shal |l becone riparian or habitat open space. These acquisitions shal
not be deened to trigger the conpensating tax of chapters 84.33 and
84. 34 RCW

(c) Instead of offering to sell interests in qualifying |ands
owners nmay elect to donate the interests to the state.

(d) Any acquired interest in qualifying |lands by the state under
this section shall be managed as riparian open space or critical
habi t at .

NEW SECTION. Sec. 204. A new section is added to chapter 77.55
RCWto read as foll ows:
(1) The departnment and the departnment of natural resources shal
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enter into and maintain a nenorandum of agreenent between the two
agencies that describes how to inplenment integration of hydraulic
project approvals into forest practices applications consistent with
this act.

(2) The initial menorandum of agreenent required under subsection
(1) of this section between the two departnents nust be executed by
Decenber 31, 2012. The nmenorandum of agreenent nmay be anended as
agreed to by the two departnents.

(3) The departnment and the departnent of natural resources shal
enter into and nmaintain an interagency contract to ensure
i npl ementation of this act and the nmenorandum of agreenment between the
two agencies required under subsection (1) of this section. The
contract nust include funding provisions for the departnent's review of
forest practices hydraulic projects.

Sec. 205. RCW 76.09.050 and 2011 ¢ 207 s 1 are each anended to
read as foll ows:

(1) The board shall establish by rule which forest practices shal
be included within each of the foll ow ng cl asses:

Class I: Mnimal or specific forest practices that have no direct
potential for damaging a public resource and that may be conducted
w thout submtting an application or a notification except that when
the regulating authority is transferred to a | ocal governnental entity,
those Class | forest practices that involve tinber harvesting or road
construction wthin "urban growh areas," designated pursuant to
chapter 36. 70A RCW are processed as Cass |V forest practices, but are
not subject to environmental review under chapter 43.21C RCW

Class |I1: Forest practices which have a less than ordinary
potential for damaging a public resource that may be conducted w thout
submtting an application and may begin five cal endar days, or such
| esser tinme as the departnent nay determne, after witten notification
by the operator, in the manner, content, and formas prescribed by the
departnent, is received by the departnent. However, the work may not
begin until all forest practice fees required under RCW76.09. 065 have
been received by the departnent. Class Il shall not include forest
practices:

(a) On forest lands that are being converted to anot her use;

2ESSB 6406. SL p. 18
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(hy ((\Wreh—regutre — approvals —under — the — provisions —of — the
hydratH-es—aet-—RON7/-55-021-

£))) Wthin "shorelines of the state" as defined i n RCW 90. 58. 030;

((€))) (c) Excluded fromdass Il by the board; or

((€e))) (d) Including tinber harvesting or road construction within
"urban grow h areas," designated pursuant to chapter 36. 70A RCW which
are Cass |V,

Class Ill: Forest practices other than those contained in C ass |
1, or IV. A Class IIl application nust be approved or disapproved by
the departnment according to the following_ tinelines; however, the
applicant nay not begin work on the forest practice until all forest
practice fees required under RCW 76.09.065 have been_received by the
depart nent :

(a) _Wthin thirty calendar days from the date the departnent

recei ves the application((—-Hewever—the—appH-cant—may—not—begin—werk
orn—that—torest—practiece—unti-+-—ab—ftorest—practicefees—regutred—under
ROW 7609065 havebeen+recetved by the departrent)) if the application

IS not subject to concurrence review by the departnent of fish and
wildlife under section 202 of this act; and

(b) Wthin thirty days of the conpletion of the concurrence review
by the departnent of fish and wildlife if the applicationis subject to
concurrence review by the departnent of fish and wildlife under section
202 of this act;

Class |IV: Forest practices other than those contained in C ass |
or I1:

(a) On forest lands that are being converted to anot her use;

(b) On lands which, pursuant to RCW 76.09. 070 as now or hereafter
anended, are not to be reforested because of the likelihood of future
conversion to urban devel opnent;

(c) That involve tinber harvesting or road construction on forest

lands that are contained within "urban growh areas,"” designated
pursuant to chapter 36.70A RCW except where the forest | andowner
provi des:

(i) Awitten statenent of intent signed by the forest |andowner
not to convert to a use other than commercial forest product operations
for ten years, acconpanied by either a witten forest mnagenent plan
acceptabl e to the departnent or docunentation that the land is enrolled
under the provisions of chapter 84.33 or 84.34 RCW or

p. 19 2ESSB 6406. SL
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(ii) A conversion option harvest plan approved by the | ocal
governnmental entity and submtted to the departnent as part of the
application; and/or

(d) Which have a potential for a substantial inpact on the
envi ronnent and therefore require an evaluation by the departnent as to
whet her or not a detailed statenment nust be prepared pursuant to the
state environnental policy act, chapter 43.21C RCW Such eval uation

shall be made within ((tenrdays—+tremthe date the—departrentrecetves
the—appteation—PROV-DED-—Fhat)) the tinelines established in_ RCW

43. 21C. 037; however, nothing herein shall be construed to prevent any
| ocal or regional governnental entity fromdeterm ning that a detailed
statenent nust be prepared for an action pursuant to a Class |V forest
practice taken by that governnental entity concerning the | and on which
forest practices will be conducted. Unless the application is subject
to_concurrence_review by the departnment of fish and wldlife under
section 202 of this act, a Class |V application nust be approved or
di sapproved by the departnent within thirty cal endar days fromthe date
the departnment receives the application((;-—unless—the—departrent
determnes that a detailed statenent nust be made, in which case the
appH-eation—ust—be—approved—or—disapproved—bythe—departrent—wthin
stxty — eal-endar —days — fHrom—the —date —the —departrment —receives —the
appH-eation-—unless—the —comm-ssioner—of-—pubH-¢c—lands——through—the
>+ ormul-gation—of—a formal—order——determnes—that the preocess—cannot—be
corpletedwthinsuchpertod)). If a Cass |V application is subject
to concurrence review by the departnment of fish and wldlife under
section_ 202 of this act, then_ the application nust_ be_ approved_ or
di sapproved by the departnent wthin thirty calendar days from the
conpletion of the concurrence_ review by the departnent of fish and
wildlife. However, the departnent may extend the tinelines applicable
to the approval or disapproval of the application an additional thirty
calendar days if the departnent determ nes that a detail ed statenent
nust _be_made, unless the_ conm ssioner_ of public_lands, through_ the
pronul gation of a formal order, determ nes that the process cannot be
conpleted wthin such a period. However, the applicant may not begin
work on that forest practice until all forest practice fees required
under RCW76.09. 065 have been recei ved by the departnent.

Forest practices under Classes |, Il, and IIl are exenpt fromthe
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requi rements for preparation of a detailed statement under the state
envi ronnental policy act.

(2) Except for those forest practices being regulated by |oca
governnental entities as provided el sewhere in this chapter, no C ass
I, Cass Ill, or Cass IV forest practice shall be comenced or
continued after January 1, 1975, unless the departnent has received a
notification with regard to a Class |l forest practice or approved an
application with regard to a Cass IIl or Cass IV forest practice
containing all information required by RCW 76.09.060 as now or
hereafter anmended. However, in the event forest practices regulations
necessary for the scheduled inplenentation of this chapter and RCW
90. 48. 420 have not been adopted in tinme to neet such schedules, the
departnent shall have the authority to regulate forest practices and
approve applications on such ternms and conditions consistent with this
chapter and RCW 90.48.420 and the purposes and policies of RCW
76.09. 010 until applicable forest practices regulations are in effect.

(3) Except for those forest practices being regulated by |oca
governnmental entities as provided elsewhere in this chapter, if a
notification or applicationis delivered in person to the departnent by
the operator or the operator's agent, the departnment shall imedi ately
provide a dated receipt thereof. In all other cases, the departnent
shall immediately mail a dated receipt to the operator.

(4) Except for those forest practices being regulated by | ocal
governnmental entities as provided elsewhere in this chapter, forest
practices shall be conducted in accordance with the forest practices
regul ations, orders and directives as authorized by this chapter or the
forest practices regulations, and the terns and conditions of any
approved applications.

(5) Except for those forest practices being regulated by |oca
governnmental entities as provided elsewhere in this chapter, the
departnent of natural resources shall notify the applicant in witing
of either its approval of the application or its disapproval of the
application and the specific manner in which the application fails to
conply with the provisions of this section or with the forest practices
regul ati ons. Except as provided otherwise in this section, if the
departnment fails to either approve or disapprove an application or any
portion thereof within the applicable tine limt, the application shal
be deened approved and the operation nay be commenced: PROVIDED, That

p. 21 2ESSB 6406. SL
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this provision shall not apply to applications which are neither
approved nor disapproved pursuant to the provisions of subsection (7)
of this section: PROVIDED, FURTHER, That if seasonal field conditions
prevent the departnment from being able to properly evaluate the
application, the departnent nmay issue an approval conditional upon
further review within sixty days((—FPROADED-—FURFHER-—That—the

1975, under the provisions of subsection (2) of this section)). Upon
recei pt of any notification or any satisfactorily conpl eted application
t he departnent shall in any event no later than two business days after
such receipt transmt a copy to the departnents of ecol ogy and fish and
wildlife, and to the county, city, or town in whose jurisdiction the
forest practice is to be commenced. Any comments by such agencies
shal|l be directed to the departnent of natural resources.

(6) For those forest practices regulated by the board and the
departnent, if the county, city, or town believes that an application
is inconsistent with this chapter, the forest practices regul ations, or
any local authority consistent with RCW 76. 09. 240 as now or hereafter
anended, it may so notify the departnent and the applicant, specifying
its objections.

(7) For those forest practices regulated by the board and the
departnent, the departnent shall not approve portions of applications
to which a county, city, or town objects if:

(a) The departnent receives witten notice fromthe county, city,
or town of such objections within fourteen business days fromthe tine
of transmittal of the application to the county, city, or town, or one
day before the departnent acts on the application, whichever is later;
and

(b) The objections relate to forest |ands that are being converted
t o anot her use.

The departnment shall either disapprove those portions of such
application or appeal the county, city, or town objections to the
appeal s board. |If the objections related to (b) of this subsection are
based on local authority consistent with RCW 76.09.240 as now or
hereafter anended, the departnment shall disapprove the application
until such tinme as the county, city, or town consents to its approval
or such disapproval is reversed on appeal. The applicant shall be a
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party to all departnent appeals of county, city, or town objections.
Unl ess the county, city, or town either consents or has waived its
rights under this subsection, the departnent shall not approve portions
of an application affecting such lands until the mninmum tine for
county, city, or town objections has expired.

(8) For those forest practices regulated by the board and the
departnent, in addition to any rights under the above paragraph, the
county, <city, or town may appeal any departnment approval of an
application with respect to any lands within its jurisdiction. The
appeal s board may suspend the departnent’'s approval in whole or in part
pendi ng such appeal where there exists potential for inmmediate and
mat eri al damage to a public resource.

(9) For those forest practices regulated by the board and the
departnent, appeals under this section shall be made to the appeals
board in the manner and tine provided in RCW 76.09. 205. In such
appeals there shall be no presunption of correctness of either the
county, city, or town or the departnent position.

(10) For those forest practices regulated by the board and the
departnent, the departnent shall, within four business days notify the
county, city, or town of all notifications, approvals, and di sapproval s
of an application affecting lands within the county, city, or town,
except to the extent the county, city, or town has waived its right to
such noti ce.

(11) For those forest practices regulated by the board and the
departnent, a county, city, or town nay waive in whole or in part its
rights under this section, and may withdraw or nodify any such wai ver,
at any time by witten notice to the departnent.

(12) Notw t hstandi ng subsections (2) through (5) of this section,
forest practices applications or notifications are not required for
exotic insect and disease control operations conducted in accordance
wi th RCW76.09.060(8) where eradication can reasonably be expected.

Sec. 206. RCW 76.09.060 and 2007 ¢ 480 s 11 and 2007 ¢ 106 s 1 are
each reenacted and anended to read as foll ows:

(1) The departnent shall prescribe the form and contents of the
notification and application. The forest practices rules shall specify
by whom and under what conditions the notification and application
shall be signed or otherwse certified as acceptable. Activities
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conducted by the departnent or a contractor under the direction of the
departnment under the provisions of RCW76.04.660, shall be exenpt from
t he | andowner signature requirenent on any forest practices application
required to be filed. The application or notification shall be
delivered in person to the departnent, sent by first-class mail to the
departnment or electronically filed in a formdefined by the departnent.
The formfor electronic filing shall be readily convertible to a paper
copy, which shall be available to the public pursuant to chapter 42.56
RCW The information required may include, but is not [imted to:

(a) Nanme and address of the forest |andowner, tinber owner, and
oper at or ;

(b) Description of the proposed forest practice or practices to be
conduct ed;

(c) Legal description and tax parcel identification nunbers of the
| and on which the forest practices are to be conduct ed,;

(d) Planinmetric and topographic nmaps show ng | ocation and size of
all lakes and streanms and other public waters in and inmmediately
adj acent to the operating area and show ng all existing and proposed
roads and nmj or tractor roads;

(e) Description of the silvicultural, harvesting, or other forest
practice nmethods to be used, including the type of equi pnent to be used
and materials to be applied;

(f) For an_application or notification submtted on or _ after the
effective date_ of section_ 202 of this_ act_that includes a_forest
practices hydraulic _project, plans and_specifications for the_ forest
practices hydraulic project to ensure the proper_ protection of fish

life;

(g) Proposed plan for reforestation and for any revegetation
necessary to reduce erosion potential fromroadsides and yardi ng roads,
as required by the forest practices rules;

((¢y)) (h) Soil, geological, and hydrol ogical data with respect to
forest practices;

(()y)) (i) The expected dates of comrencenent and conpl etion of
all forest practices specified in the application;

(()) (J) Provisions for continuing maintenance of roads and
ot her construction or other measures necessary to afford protection to
public resources;
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(()) (k) An affirmation that the statenents contained in the
notification or application are true; and

((Hr)) (1) Al necessary application or notification fees.

(2) Long range plans may be submtted to the departnment for review
and consul tation.

(3) The application for a forest practice or the notification of a
forest practice is subject to the reforestation requirenent of RCW
76. 09. 070.

(a) If the application states that any land will be or is intended
to be converted:

(1) The reforestation requirenents of this chapter and of the
forest practices rules shall not apply if theland is in fact converted
unl ess applicable alternatives or limtations are provided in forest
practices rul es i ssued under RCW76. 09. 070;

(i11) Conpletion of such forest practice operations shall be deened
conversion of the lands to another use for purposes of chapters 84.33
and 84.34 RCW unless the conversion is to a use permtted under a
current use tax agreenent permtted under chapter 84. 34 RCW

(1i1) The forest practices described in the application are subject
to applicable county, city, town, and regional governnental authority
permtted under RCW76.09.240 as well as the forest practices rules.

(b) Except as provided el sewhere in this section, if the | andowner
harvests w thout an approved application or notification or the
| andowner does not state that any |and covered by the application or
notification will be or is intended to be converted, and the depart nent
or the county, city, town, or regional governnmental entity becones
aware of conversion activities to a use other than conmercial tinber
operations, as that term is defined in RCW 76.09.020, then the
departnment shall send to the departnent of ecol ogy and the appropriate
county, city, town, and regional governnental entities the follow ng
docunent s:

(1) Anotice of a conversion to nonforestry use;

(i) A copy of the applicable forest practices application or
notification, if any; and

(ti1) Copies of any applicable outstanding final orders or
decisions issued by the departnent related to the forest practices
application or notification.
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(c) Failure to conply with the reforestation requirenents contai ned
in any final order or decision shall <constitute a renoval of
desi gnati on under the provisions of RCW84. 33. 140, and a change of use
under the provisions of RCW 84.34.080, and, if applicable, shall
subj ect such lands to the paynents and/or penalties resulting from such
removal s or changes.

(d) Conversion to a wuse other than commercial forest product
operations within six years after approval of the forest practices
application or notification w thout the consent of the county, city, or
town shall constitute a violation of each of the county, nunicipa
city, town, and regional authorities to which the forest practice
operations would have been subject if the application had stated an
intent to convert.

(e) Land that is the subject of a notice of conversion to a
nonforestry use produced by the departnent and sent to the departnent
of ecology and a | ocal governnment under this subsection is subject to
t he devel opnment prohibition and conditions provided in RCW76. 09. 460.

(f) Landowners who have not stated an intent to convert the | and
covered by an application or notification and who decide to convert the
land to a nonforestry use within six years of receiving an approved
application or notification nust do so in a manner consistent with RCW
76. 09. 470.

(g) The application or notification nust include a statenent
requiring an acknow edgnent by the forest |andowner of his or her
intent with respect to conversion and acknow edgi ng that he or she is
famliar wwth the effects of this subsection.

(4) VWhenever an approved application authorizes a forest practice
whi ch, because of soil condition, proximty to a water course or other
unusual factor, has a potential for causing materi al damage to a public
resource, as determ ned by the departnent, the applicant shall, when
requested on the approved application, notify the departnent two days
bef ore the conmmencenent of actual operations.

(5) Before the operator conmences any forest practice in a manner
or to an extent significantly different from that described in a
previously approved application or notification, there shall be
submtted to the departnment a new application or notification formin
the manner set forth in this section.
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(6) (a) Except as provided in RCW 76.09.350(4), the notification to
or the approval given by the departnent to an application to conduct a
forest practice shall be effective for a term of ((+we)) three years
fromthe date of approval or notification ((anrd—shall—net—berenewed
tHH-ess—a—new-appttecati-on—is—H-ted—and-approved—or—a—new noti-Hecat-on
has been filed)).

(b) Anotification or application my be renewed for an additi onal
three-year term by the filing and approval of a notification or
application, as applicable, prior to the expiration of the_ origina
application or notification. A renewal application or notificationis
subject to the forest practices rules in effect at the tine the renewal
application or notification is_ filed. Nothing in_this_ section
precludes the applicant from applying for a new application_ or
notification after the renewal period has | apsed.

(c) At the option of the applicant, an application or notification
may be submtted to cover a single forest practice or a nunber of
forest practices within reasonabl e geographic or political boundaries
as specified by the departnent. An application or notification that
covers nore than one forest practice may have an effective termof nore
than ((twe)) three years.

(d) The board shall adopt rules that establish standards and
procedures for approving an application or notification that has an
effective term of nore than ((twe)) three years. Such rules shal
i ncl ude extended tine periods for application or notification approval

or disapproval . (( Gr—an—approved—appbecationwthatermof—morethan

eperati+ons)) The departnent may require_ the applicant to_ provide
advance notice before commencing operations on an approved application
or notification.

(7) Notw thstanding any other provision of this section, no prior
application or notification shall be required for any energency forest
practice necessitated by fire, flood, wndstorm earthquake, or other
energency as defined by the board, but the operator shall submt an
application or notification, whichever is applicable, to the departnent
within forty-eight hours after commencenent of such practice or as
requi red by | ocal regul ations.

(8) Forest practices applications or notifications are not required
for forest practices conducted to control exotic forest insect or
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di sease out breaks, when conducted by or under the direction of the
departnent of agriculture in carrying out an order of the governor or
director of the departnent of agriculture to inplenent pest contro

measures as aut horized under chapter 17.24 RCW and are not required
when conducted by or under the direction of the departnment in carrying
out energency neasures under a forest health enmergency decl aration by
t he comm ssioner of public |lands as provided in RCW76. 06. 130.

(a) For the purposes of this subsection, exotic forest insect or
di sease has the sanme neaning as defined in RCW76. 06. 020.

(b) In order to mnimze adverse inpacts to public resources,
control nmeasures nust be based on integrated pest nmanagenent, as
defined in RCW 17.15.010, and nust follow forest practices rules
relating to road construction and maintenance, tinber harvest, and
forest chemcals, to the extent possible w thout conprom sing control
obj ecti ves.

(c) Agencies conducting or directing control efforts nust provide
advance notice to the appropriate regulatory staff of the departnent of
the operations that woul d be subject to exenption fromforest practices
application or notification requirenents.

(d) Waen the appropriate regulatory staff of the departnent are
notified under (c) of this subsection, they nust consult with the
| andowner, interested agencies, and affected tribes, and assist the
notifying agencies in the devel opnent of integrated pest managenent
pl ans that conply with forest practices rules as required under (b) of
t hi s subsecti on.

(e) Nothing under this subsection relieves agencies conducting or
directing control efforts fromrequirenents of the federal clean water
act as adm ni stered by the departnment of ecol ogy under RCW 90. 48. 260.

(f) Forest lands where trees have been cut as part of an exotic
forest insect or disease control effort under this subsection are
subject to reforestation requirenents under RCW76. 09. 070.

(g) The exenption from obtaining approved forest practices
applications or notifications does not apply to forest practices
conducted after the governor, the director of the departnent of
agriculture, or the comm ssioner of public |ands have decl ared that an
energency no | onger exists because control objectives have been net,
that there is no longer an inmnent threat, or that there is no | onger
a good |ikelihood of control.
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Sec. 207. RCW 76.09.150 and 2000 ¢ 11 s 7 are each anended to read
as follows:

(1) The department shall make i nspections of forest |ands, before,
during, and after the conducting of forest practices as necessary for
the purpose of ensuring conpliance with this chapter ((and)), the
forest practices rules, including forest practices rules incorporated
under RCW76.09.040(3), and to ensure that no materi al danage occurs to
the natural resources of this state as a result of ((sueh)) forest
practices.

(2) Any duly authorized representative of the departnment shall have
the right to enter upon forest |land at any reasonable tine to enforce
the provisions of this chapter and the forest practices rules.

(3) The departnent or the departnent of ecology may apply for an
adm ni strative inspection warrant to either Thurston county superior
court, or the superior court in the county in which the property is
| ocated. An administrative inspection warrant may be i ssued where:

(a) The departnent has attenpted an inspection of forest |ands
under this chapter to ensure conpliance with this chapter and the
forest practices rules or to ensure that no potential or actual
materi al damage occurs to the natural resources of this state, and
access to all or part of the forest |ands has been actually or
constructively denied; or

(b) The departnent has reasonabl e cause to believe that a violation
of this chapter or of rules adopted under this chapter is occurring or
has occurr ed.

(4) In connection with any watershed analysis, any review of a
pending application by an identification team appointed by the
departnent, any conpliance studies, any effectiveness nonitoring, or
ot her research that has been agreed to by a | andowner, the departnent
may invite representatives of other agencies, tribes, and interest
groups to acconpany a departnment representative and, at the | andowner's
el ection, the |l andowner, on any such inspections. Reasonable efforts
shall be made by the departnment to notify the | andowner of the persons
being invited onto the property and the purposes for which they are
bei ng invited.

NEW SECTION. Sec. 208. A new section is added to chapter 43.30
RCWto read as foll ows:
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(1) By Decenber 31, 2013, the departnent mnust make exanples of
conplete, high quality forest practices applications and the resulting
approvals readily available to the public on its internet site, as well
as the internet site of the office of regulatory assistance established
in RCW 43.42.010. The departnent nust nmaximze assistance to the
public and interested parties by seeking to nmake readily avail able
exanples from forest practices that generate significant permtting
activity or frequent questions.

(2) The departnent nust regularly review and update the exanples
required to be nmade avail able on the internet under subsection (1) of
this section.

(3) The departnent nust obtain the witten permssion of an
appl i cant before making publicly available that applicant's application
or approval under this section and nmust work cooperatively with the
applicant to ensure that no personal or proprietary information is nmade
avai |l abl e.

Sec. 209. RCW 76.09.065 and 2000 ¢ 11 s 5 are each anended to read
as follows:

(1) ((EHeetive—duby—1-—1997-)) An applicant shall pay an
application fee ((anrd—-a—+recordingfee)), if applicable, at the tine an
application or notification is submtted to the departnent or to the
| ocal governnental entity as provided in this chapter.

(2)  ((Fer — applteattons — and — not++eattons — subatrtted —to —the
departrent—theapptHecationfee)) (@) If sections 201 through 203 and
206 of this act are not enacted into |aw by June 30, 2012, then the fee
for applications and notifications submtted to the departnent shall be
fifty dollars for class II, 1Il, and IV forest practices applications
or notifications relating to the comercial harvest of tinber.
However, the fee shall be five hundred dollars for class IV forest
practices applications on |ands being converted to other uses or on
| ands which are not to be reforested because of the Iikelihood of
future conversion to urban devel opnent or on | ands that are contained
within "urban growt h areas,"” designated pursuant to chapter 36. 70A RCW
except the fee shall be fifty dollars on those | ands where the forest
| andowner provi des:

(((8)) () A witten statenent of intent signed by the forest
| andowner not to convert to a use other than comrercial forest product
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operations for ten years, acconpanied by either a witten forest
managenent plan acceptable to the departnent or docunentation that the
land is enroll ed under the provisions of chapter 84.33 RCW or

((b)y)) (i) A conversion option harvest plan approved by the | ocal
governnmental entity and submtted to the departnent as part of the
forest practices application.

(b)(i) If sections 201 through 203 and 206 of this act are enacted
into | aw by June 30, 2012, then:

(A) The fee for_ applications and notifications relating to the
commercial harvest of tinber submtted to the departnent shall be one
hundred dollars for class Il applications and notifications, class I1]
applications, and class IV forest practices that have a potential for
a_substantial inpact on the environnment and therefore require an
eval uation by the departnent as_towhether or not a detail ed_stat enent
nmust be prepared pursuant to the state environnental policy act,
chapter 43.21C RCW when the application or notification is submtted
by a | andowner who satisfies the definition of small forest |andowner
provided in RCW 76.09.450 and the application or notification applies
to a single contiguous ownership consisting of one or nore parcels;

(B) The fee for_ applications and notifications relating to the
commercial harvest of tinber submtted to the departnent shall be one
hundred fifty dollars for_class Il _applications and notifications,
class |1l _ applications, and class |V forest practices that have a
potential for a substantial inpact on the environnent and therefore
require an evaluation by the departnent as to whether or not a detailed
statenent nust be prepared pursuant to the state environnental policy
act, chapter 43.21C RCW when_ the application or notification is
submtted by a_ |andowner who_ does_ not satisfy the criteria for_ a
reduced application fee as provided in (b)(i)(A) of this_subsection

2): and

(€ The fee shall be one thousand five hundred dollars for class IV
forest practices applications on |ands being converted to other uses or
on lands_that are not to be reforested because of the likelihood of
future conversion to urban devel opnent or on lands that are contained
within urban gromh areas, designated pursuant to chapter 36. 70A RCW
except the fee shall be the sane as for a class Ill forest practices
application where the forest | andowner provides:
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(1) Awitten statenent of intent signed by the forest |andowner
not to convert to a use other than commercial forest product operations
for ten years, acconpanied by either a witten forest mnagenent pl an
acceptable to the departnent or docunentation that the land is enrolled
under the provisions of chapter 84.33 RCW or

(1) A_conversion_option_harvest plan_approved by the_ |ocal
governnental entity and submtted to the departnent as part of the
forest practices application.

(ii1) If the board has not incorporated fish protection standards
adopted under chapter 77.55 RCWinto the forest practices rules and
approved technical guidance as required under RCW 76. 09. 040 by Decenber
31, 2013, the fee for _applications and notifications submtted to the
departnment shall be as provided under (a) of this subsection until the
rules are adopted and technical gui dance approved.

(3) The_ forest practices application_ account_ is_created in_the
state treasury. Moneys in_the account nmay be spent only after
appropriation. Al noney collected fromfees under ((+h+s)) subsection
(2) of this section shall be deposited in the ((state—genreral—fund))
forest practices application account for the purposes of inplenenting
this chapter, chapter 76.13 RCW and Title 222 WAC

((2))) (4) For applications submtted to ((t+he)) a loca
governnmental entity as_provided in_this_ chapter, the fee shall be
( { Hve—bundred—dobars—tor—class—HV-forest—practices—on—tands—being
converted to other wuses or lands that are contained within "urban
growth—areas——destgnated—pursuant—to—chapter—36-70ARON- —execept—as
ol-herw-se—provi-ded—inths——section—untess—adifHferent—feets—otherwse
provi-ded)) determned, ~collected, __and_retained by the |ocal
governnmental entity.

(({4) Recording fees shall be as provided in chapter 36.18 RCW

5)—An—appHcatton—tfee—under—subsection(2—olthis—section—shal-
be—+elunded—or—credi-tedtothe—apptecant—+t—etther—the—apphbiecatton—or
not--cat-on—is—di-sapproved—by—the—departrent—or—the—apphb-cat-on—or

N-O a¥a A a¥a AN N aVa' NN N a a a a NN asa¥a a¥a
A A \/ vaw, AW

Sec. 210. RCW76.09.470 and 2007 ¢ 106 s 3 are each anended to
read as foll ows:
(1) If a landowner who did not state an intent to convert his or
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her land to a nonforestry use decides to convert his or her land to a
nonforestry use within six years of receiving an approved forest
practices application or notification under this chapter, the | andowner
nmust :

(a) Stop all forest practices activities on the parcels subject to
t he proposed | and use conversion to a nonforestry use;

(b) Contact the departnent of ecol ogy and the applicable county,
city, town, or regional governnental entity to begin the permtting
process; and

(c) Notify the departnent ((and)), wthdraw any applicable
applications or notifications ((er—reguest)), and_submt a new
application for the conversion. The fee for _a new application_ for
conversion under this subsection (1)(c) is the difference between the
applicable fee for the new application under RCW 76.09. 065 and the fee
previously paid for the original application or_ notification, which
nust be deposited in_the forest practices application account created
in RCW76.09. 065.

(2) Upon being contacted by a |andowner under this section, the
county, city, town, or regional governnental entity mnust:

(a) Notify the departnent and request from the departnent the
status of any applicable forest practices applications, notifications,
or final orders or decisions; and

(b) Conplete the follow ng activities:

(i) Require that the | andowner be in full conpliance with chapter
43.21C RCW i f applicabl e;

(i1) Receive notification fromthe departnent that the |andowner
has resol ved any outstanding final orders or decisions issued by the
departnent; and

(iii) Make a determination as to whether or not the condition of
the land in question is in full conpliance with |ocal ordinances and
regul ati ons. If full conpliance is not found, a mtigation plan to
address violations of |ocal ordinances or regul ations nust be required
for the parcel in question by the county, city, town, or regiona
governnmental entity. Required mtigation plans nust be prepared by the
| andowner and approved by the county, <city, town, or regional
governnmental entity. Once approved, the mtigation plan nust be
i npl emented by the | andowner. Mtigation neasures that may be required
include, but are not limted to, revegetation requirenents to plant and
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maintain trees of sufficient maturity and appropriate species
conposition to restore critical area and buffer function or to be in
conpliance with applicable | ocal governnent regul ati ons.

Sec. 211. RCW 76.09.030 and 2008 ¢ 46 s 1 are each anended to read
as follows:

(1) There is hereby created the forest practices board of the state
of Washi ngton as an agency of state governnent consisting of nmenbers as
fol | ows:

(a) The comm ssioner of public lands or the comm ssioner's
desi gnee;

(b) The director of the departnent of ((eemrunrty——trade——and
economc—developrent)) commerce or the director's designee;

(c) The director of the departnent of agriculture or the director's
desi gnee;

(d) The director of the departnent of ecology or the director's
desi gnee;

(e) The director of the departnment of fish and wildlife or the
director's designee;

(f) An elected nenmber of a county |egislative authority appointed
by the governor((+—PROADED-—That—sueh)). However, ~the_ county
menber's service on the board shall be conditioned on the nenber's
continued service as an el ected county official;

(g) One nenber representing a tinber products union, appointed by
the governor from a list of three nanmes submtted by a tinber |abor
coalition affiliated wth a statewide [|abor organization that
represents a mpjority of the tinber product unions in the state; and

(h) Six nmenbers of the general public appointed by the governor
one of whomshall be a small forest | andowner who actively nanages his
or her land, and one of whom shall be an independent | o0gging
contractor.

PEOGHans — gover g — hyd#aa¥+e- —proects—— ehap%e+— 7H-b5— RG%#——%%eh- a
H-ading—shatb—be—based—solely—on—whether—the—departrent—ol—H-sh—and
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recommendat i ons  shall be designed to resolve problens currently

£3))) The nmenbers of the initial board appointed by the governor
shal | be appointed so that the term of one nenber shall expire Decenber
31, 1975, the term of one nenber shall expire Decenber 31, 1976, the
term of one nenber shall expire Decenber 31, 1977, the ternms of two
menbers shall expire Decenber 31, 1978, and the terns of two nenbers
shall expire Decenber 31, 1979. Thereafter, each mnenber shall be
appointed for a term of four years. Vacancies on the board shall be
filled in the same manner as the original appointnents. Each nenber of
the board shall continue in office until his or her successor is
appoi nted and qualified. The comm ssioner of public lands or the
comm ssioner's designee shall be the chair of the board.

((4)Y)) (3) The board shall neet at such tinmes and pl aces as shal
be designated by the chair or upon the witten request of the majority
of the board. The principal office of the board shall be at the state

capital
((65))) (4) Menbers of the board, except public enployees and
elected officials, shall be conpensated in accordance wth RCW

43. 03. 250. Each nenber shall be entitled to reinbursenent for trave
expenses incurred in the performance of their duties as provided in RCW
43. 03. 050 and 43. 03. 060.

((66))) (5) The board may enploy such clerical help and staff
pursuant to chapter 41.06 RCWas is necessary to carry out its duties.

Sec. 212. RCW 76.09.020 and 2010 ¢ 210 s 19 and 2010 c 188 s 6 are
each reenacted and anended to read as foll ows:

The definitions in this section apply throughout this chapter
unl ess the context clearly requires otherw se.

(1) "Adaptive managenent" neans reliance on scientific nethods to
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test the results of actions taken so that the managenent and rel ated
policy can be changed pronptly and appropriately.

(2) "Appeals board" neans the pollution control hearings board
created by RCW43. 21B. 010.

(3) "Application" nmeans the application required pursuant to RCW
76. 09. 050.

(4) "Aquatic resources" includes water quality, salnon, other
species of the vertebrate classes Cephal aspi donorphi and Ostei cht hyes
identified in the forests and fish report, the Colunbia torrent
sal amander (Rhyacotriton kezeri), the Cascade torrent sal amander
(Rhyacotriton cascadae), the A ynpic torrent sal amander (Rhyacotriton
ol ynpian), the Dunn's sal amander (Plethodon dunni), the Van Dyke's
sal amander (Pl ethodon vandyke), the tailed frog (Ascaphus truei), and
their respective habitats.

(5 "Board" neans the forest practices board created in RCW
76. 09. 030.

(6) "Conm ssioner"” neans the conm ssioner of public |ands.

(7) "Contiguous" neans |and adjoining or touching by common corner
or otherw se. Land having common ownership divided by a road or other
right-of-way shall be considered conti guous.

(8) "Conversion to a use other than comrercial tinber operation”
means a bona fide conversion to an active use which is inconpatible
with tinmber growing and as may be defined by forest practices rules.

(9) "Date of receipt" has the sanme neaning as defined in RCW
43. 21B. 001

(10) "Departnment” neans the departnent of natural resources.

(11) "Ecosystemservices" neans the benefits that the public enjoys
as aresult of natural processes and bi ol ogi cal diversity.

(12) "Ecosystem services market" neans a systemin which providers
of ecosystem services can access financing or market capital to
protect, restore, and naintain ecological values, including the full
spectrum of regul atory, quasiregulatory, and voluntary markets.

(13) "Fish passage barrier" neans any artificial instreamstructure
that inpedes the free passage of fish.

(14) "Forest land" neans all |land which is capabl e of supporting a
mer chant abl e stand of tinber and is not being actively used for a use
which is inconpatible with tinber grow ng. Forest |and does not
include agricultural land that is or was enrolled in the conservation
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reserve enhancenent program by contract if such agricultural |and was
historically used for agricultural purposes and the |andowner intends
to continue to use the land for agricultural purposes in the future.
As it applies to the operation of the road nmai ntenance and abandonnent
pl an el enent of the forest practices rules on small forest |andowners,
the term"forest | and" excl udes:

(a) Residential hone sites, which may include up to five acres; and

(b) Cropfields, orchards, vineyards, pastures, feedlots, fish pens,
and the land on which appurtenances necessary to the production,
preparation, or sale of <crops, fruit, dairy products, fish, and
i vestock exist.

(15) "Forest |andowner” means any person in actual control of
forest | and, whether such control is based either on | egal or equitable
title, or on any other interest entitling the holder to sell or
ot herwi se dispose of any or all of the tinmber on such land in any
manner. However, any |essee or other person in possession of forest
| and w thout legal or equitable title to such |and shall be excl uded
fromthe definition of "forest |andowner"” unless such | essee or other
person has the right to sell or otherw se dispose of any or all of the
ti mber | ocated on such forest | and.

(16) "Forest practice" nmeans any activity conducted on or directly
pertaining to forest land and relating to grow ng, harvesting, or
processing tinber, including but not limted to:

(a) Road and trail construction,_ including_ forest practices
hydraulic projects that include water crossing_ structures, and
associated activities and nmai nt enance,;

(b) Harvesting, final and internedi ate;

(c) Preconmercial thinning;

(d) Reforestation;

(e) Fertilization;

(f) Prevention and suppression of diseases and insects;

(g) Salvage of trees; and

(h) Brush control
"Forest practice" shall not include preparatory work such as tree
mar ki ng, surveying and road flagging, and renoval or harvesting of
incidental vegetation from forest lands such as berries, ferns,
greenery, mstletoe, herbs, nushroons, and other products which cannot
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normal |y be expected to result in damage to forest soils, tinber, or
public resources.

(17) "Forest practices rules" neans any rul es adopted pursuant to
RCW 76. 09. 040.

(18) "Forest road," as it applies to the operation of the road
mai nt enance and abandonnment plan el enment of the forest practices rules
on small forest | andowners, neans a road or road segnent that crosses
| and that neets the definition of forest |and, but excludes residenti al
access roads.

(19) "Forest trees" does not include hardwood trees cultivated by
agricultural nmethods in growng cycles shorter than fifteen years if
the trees were planted on |land that was not in forest use immedi ately
before the trees were planted and before the |land was prepared for
planting the trees. "Forest trees" includes Christmas trees, but does
not include Christnas trees that are cultivated by agricultural
met hods, as that termis defined in RCW84. 33. 035.

(20) "Forests and fish report” neans the forests and fish report to
the board dated April 29, 1999.

(21) "Operator" neans any person engaging in forest practices
except an enpl oyee with wages as his or her sole conpensati on.

(22) "Person" neans any individual, partnership, private, public,
or nunicipal corporation, county, the departnent or other state or
| ocal governnmental entity, or association of individuals of whatever
nat ur e.

(23) "Public resources" neans water, fish and wldlife, and in
addition shall nean capital inprovenents of the state or its political
subdi vi si ons.

(24) "Small forest |andowner" has the sane neaning as defined in
RCW 76. 09. 450.

(25) "Tinber" neans forest trees, standing or down, of a comerci al
species, including Christmas trees. However, "tinber" does not include
Christmas trees that are cultivated by agricultural nmethods, as that
termis defined in RCWB84. 33. 035.

(26) "Tinber owner" neans any person having all or any part of the
| egal interest in tinber. \Were such tinber is subject to a contract
of sale, "tinber owner" shall nean the contract purchaser.

(27) "Unconfined channel magration zone" neans the area wthin
whi ch the active channel of an unconfined streamis prone to nove and
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where the novenment would result in a potential near-term |oss of
riparian forest adjacent to the stream Si zeable islands wth
productive tinber may exist wthin the zone.

(28) "Unconfined stream neans generally fifth order or |arger
waters that experience abrupt shifts in channel |ocation, creating a
conpl ex floodplain characterized by extensive gravel bars, disturbance
speci es of vegetation of variable age, nunerous side channels, wall-
based channels, oxbow |akes, and wetland conplexes. Many of these
streans have dikes and levees that may tenporarily or permanently
restrict channel novenent.

(29) "Forest practices hydraulic project” neans a_hydraulic
project, as_defined under RCW 77.55.011, that requires a_forest
practices application or notification under this chapter.

(30) "Fill" nmeans the placenent of earth nmaterial or aggregate for
road or landing construction or other simlar activities.

NEW SECTI ON. Sec. 213. A new section is added to chapter 43.21C
RCWto read as foll ows:

The incorporation of fish protection standards adopted under
chapter 77.55 RCWinto the forest practices rules as required under RCW
76.09.040(3) is exenpt fromconpliance with this chapter.

NEW SECTI ON.  Sec. 214. (1) The departnents of natural resources
and fish and wildlife nust jointly provide a report to the appropriate
comm ttees of the legislature containing findings and any
recommendations relating to the regulatory integration of hydraulic
projects and forest practices as provided in this act, including:

(a) Progress made in inplenenting the integration required under
this act, including rule incorporation and developnent of forest
practices board manual gui dance;

(b) An update on and potential for permtting efficiencies in
addition to the integration required under this act;

(c) The process for and outcones fromreview of forest practices
applications that include forest practices hydraulic projects by the
departnment of fish and wildlife; and

(d) Conpliance nonitoring for forest practices hydraulic projects
through the review processes provided under WAC 222-08-160 as it
exi sted on the effective date of this section.
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(2) The departnents of natural resources and fish and wldlife nust
provide an initial report by Septenber 1, 2014, and a second report by
Septenber 1, 2016.

(3) This section expires Decenber 31, 2016.

NEW SECTION. Sec. 215. Sections 202 and 205 of this act take
effect on the date the forest practices board incorporates fish
protection standards adopted under chapter 77.55 RCWinto the forest
practices rul es and approves technical guidance as required under RCW
76.09.040. The departnment of natural resources nust provide witten
notice of the effective date of these sections to affected parties, the
chief clerk of the house of representatives, the secretary of the
senate, the office of the code reviser, and others as deened
appropriate by the departnent of natural resources.

NEW SECTION. Sec. 216. Nothing in this act affects any rules,
processes, or procedures of the departnent of fish and wldlife and the
departnment of natural resources existing on the effective date of this
section that provide for regulatory integration of hydraulic projects
and forest practices for projects in nonfish-bearing waters.

NEW SECTION. Sec. 217. Nothing in this act authorizes the
departnment of fish and wildlife to assunme authority over approval,
di sapproval, condi ti oni ng, or enf or cenent of applications or
notifications submtted under chapter 76.09 RCW

NEW SECTION.  Sec. 218. Nothing in this act affects the
jurisdiction or other authority of a federally recognized Indian tribe
within the boundary of its reservation or on other tribally owned
| ands.

NEW SECTION. Sec. 219. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

PART THREE
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State Environnental Policy Act and Local Devel opnent Regul ati ons

NEW SECTION. Sec. 301. (1) The legislature recognizes that the
rul e-based categorical exenption thresholds to chapter 43.21C RCW
found in WAC 197-11-800, have not been updated in recent years, and
should be reviewed in light of the increased environnental protections
in place under chapters 36.70A and 90.58 RCW and other laws. It is
the intent of the legislature to direct the departnment of ecology to
conduct two phases of rule making over the next two years to increase
the threshol ds for these categorical exenptions.

(2) By Decenber 31, 2012, the departnent of ecol ogy shall increase
the rul e-based categorical exenptions to chapter 43.21C RCW found in
WAC 197-11-800 and update the environnmental checklist found in WAC 197-
11-960. In updating the categorical exenptions, the departnent of
ecol ogy nust:

(a) At a mninmum increase the existing maxi mum threshold |evels
for the follow ng project types:

(1) The construction or |location of single-famly residential
devel opnent s;

(1i) The construction or location of nultifamly residential
devel opnent s;

(ti1) The construction of an agricultural structure, other than a
feed lot, that is simlar to the following: A barn, a |loafing shed, a
farm equi pment storage building, or a produce storing or packing
structure;

(iv) The construction of the follow ng, including any associ ated

parking areas or facilities: An office, a school, a comercial
building, a recreational building, a service building, or a storage
bui | di ng;

(v) Landfilling or excavation activities; and

(vi) The installation of an electric facility, |lines, equipnent, or

appurtenances, other than substations.

(b) Establish maxi numexenption [ evels for action types that differ
based on whether the project is proposed to occur in:

(1) An incorporated city;

(11) An unincorporated area within an urban growth area,;

(ii1) An unincorporated area outside of an urban growth area but
wi thin a county planni ng under chapter 36. 70A RCW or
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(tv) An unincorporated area within a county not planning under
chapter 36. 70A RCW

(c) I'n updating the environnental checklist found in WAC 197-11-
960, the departnent of ecol ogy shall

(1) Inprove efficiency of the environnental checklist; and

(11) Not include any new subjects into the scope of the checklist,
i ncluding climte change and greenhouse gases.

(d) Until the conpletion of the rule making required under this
section, a city or county may apply the highest categorical exenption
| evel s aut hori zed under WAC 197-11-800 to any action, regardless if the
city or county with jurisdiction has exercised its authority to raise
t he exenption | evel s above the established m ni muns, unless the city or
county with jurisdiction passes an ordi nance or resolution that | owers
the exenption levels to a |l evel below the all owed maxi rum but not | ess
than the default m ninmum |l evels detailed in WAC 197-11- 800.

(3)(a) By Decenber 31, 2013, the departnent of ecol ogy shall:

(1) Update, but not decrease, the thresholds for all other project
actions not specified in subsection (2) of this section;

(11) Propose nethods for integrating the state environnental policy
act process with provisions of the growh managenent act, chapter
36. 70A RCW i ncl udi ng consideration of ways to revise WAC 197-11-210
t hrough 197-11-232 to further the goals of RCWA43. 21C. 240; and

(ii1) Create categorical exenptions for mnor code anendnents for
whi ch review under chapter 43.21C RCW would not be required because
t hey do not | essen environnental protection.

(b) During this process, the departnent of ecol ogy may al so revi ew
and update the thresholds resulting fromthe 2012 rul e- maki ng process
outlined in subsection (2) of this section.

(4)(a) The departnent of ecology shall convene an advisory
commttee consisting of nenbers representing, at mninmum cities,
counties, business interests, environnmental interests, agricultural

interests, cultural resources interests, state agencies, and triba
governnents to:

(1) Assist in updating the environnmental checklist and updating the
thresholds for other project actions for both rule-making processes
under subsections (2) and (3) of this section;

(i11) Ensure that state agencies and other interested parties can
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recei ve notice about projects of interest through notice under chapter
43. 21C RCWand neans ot her than chapter 43.21C RCW and

(1ii1) Ensure that federally recognized tri bes receive notice about
projects that inpact tribal interests through notice under chapter
43. 21C RCWand neans ot her than chapter 43.21C RCW

(b) Advisory commttee nenbers nmust have direct experience with the
i npl enmentation or application of the state environnental policy act.

(5) This section expires July 31, 2014.

Sec. 302. RCW43.21C. 031 and 1995 c¢ 347 s 203 are each anended to
read as foll ows:

(1) An environmental inpact statenent (the detailed statenent
required by RCW 43.21C 030(2)(c)) shall be prepared on proposals for
| egislation and other major actions having a probable significant,
adverse environnental inpact. The environnmental inpact statenent may
be conbined with the reconmmendati on or report on the proposal or issued
as a separate docunent. The substantive decisions or recomendations
shall be clearly identifiable in the conbined docunent. Acti ons
categorical ly exenpt under RCW 43. 21C. 110(1) (a) and section 307 of this
act do not require environnental review or the preparation of an
environnmental inpact statement under this chapter. ((Hr—a—ecounty—
ey —or—Fown —planing —under —ROAN-36-70A-040—a—planned —action——as
provi-ded—for—in—subsection—2y—of —this—section——does—not—regquire—a
Hireshold—delermnati-on—or—the—preparation—ol—an—environmental—apact
staterent—under —thi-s—chapter—but —+s—subject—to—environmental—revi-ew
and mtigation as provided in this chapter.))

(2) An environnental inpact statement is required to analyze only
t hose probable adverse environnmental inpacts which are significant.
Beneficial environnental inpacts nmay be discussed. The responsible
official shall consult with agencies and the public to identify such
inpacts and limt the scope of an environnental inpact statenent. The
subjects listed in RCW 43. 21C. 030(2) (c) need not be treated as separate
sections of an environnental inpact statenent. Di scussions of
significant short-termand | ong-term environnental inpacts, significant

irrevocabl e commtnments of natural resources, significant alternatives
including mtigation neasures, and significant environnmental inpacts
whi ch cannot be mtigated should be consolidated or included, as
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applicable, in those sections of an environnental inpact statenent
where the responsible official decides they logically belong

€+F}—Have—had—%he—s+ga+#+ean%—+ﬁpae%s—adeqaa%e#y—add#essed—Fﬂ—an

Hv—Are—toeated—wthir—an—uwrban—growth—area—as—defned—+n—RCW
36-—F0A030+
) —Are —npot—essential — puble —faetHHties-—as —defnred —in —RCW

NEW SECTION. Sec. 303. A new section is added to chapter 43.21C

RCWto read as foll ows:

(1) For purposes of this chapter, a planned action neans one or
nmore types of devel opnent or redevel opnent that neet the follow ng
criteria:

(a) Are designated as planned actions by an ordi nance or resol ution
adopted by a county, city, or town planni ng under RCW 36. 70A. 040;

(b) Have had the significant inpacts adequately addressed in an
envi ronnmental inpact statenent under the requirenents of this chapter
in conjunction with, or to inplenent, a conprehensive plan or subarea
pl an adopted under chapter 36. 70A RCW or a fully contai ned community,
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a master planned resort, a master planned devel opnent, or a phased

proj ect ;
(c) Have had project |level significant inpacts adequately addressed
in an environnental i npact statenment unless the inpacts are

specifically deferred for consideration at the project |evel pursuant
to subsection (3)(b) of this section;

(d) Are subsequent or inplenenting projects for the proposals
listed in (b) of this subsection;

(e) Are located within an urban growth area designated pursuant to
RCW 36. 70A. 110;

(f) Are not essential public facilities, as defined in RCW
36. 70A. 200, unl ess an essential public facility is accessory to or part
of aresidential, office, school, commercial, recreational, service, or
i ndustrial devel opnent that is designated a planned action under this
subsection; and

(g Are consistent with a conprehensive plan or subarea plan
adopt ed under chapter 36. 70A RCW

(2) A county, city, or town shall define the types of devel opnent
i ncluded in the planned action and may limt a planned action to:

(a) A specific geographic area that is |ess extensive than the
jurisdictional boundaries of the county, city, or town; or

(b) Atine period identified in the ordinance or resol ution adopted
under this subsection

(3)(a) Acounty, city, or town shall determ ne during permt review
whet her a proposed project is consistent with a planned action
ordi nance adopted by the jurisdiction. To determne project
consi stency wwth a planned action ordinance, a county, city, or town
may utilize a nodified checklist pursuant to the rules adopted to
i npl ement RCW 43. 21C. 110, a formthat is designated within the planned
action ordinance, or a formcontained in agency rul es adopted pursuant
to RCW43. 21C. 120.

(b) A county, city, or town is not required to nake a threshold
determ nation and may not require additional environmental review, for
a proposal that is determned to be consistent with the devel opnent or
redevel opnent described in the planned action ordi nance, except for
i npacts that are specifically deferred to the project level at the tine
of the planned action ordinance's adoption. At |east one community
meeti ng nust be held before the notice is issued for the planned action
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ordi nance. Notice for the planned action and notice of the community
nmeeting required by this subsection (3)(b) nust be nail ed or otherw se
verifiably provided to: (i) Al affected federally recognized triba

governnents; and (ii) agencies wth jurisdiction over the future
devel opnment anticipated for the planned action. The determ nation of
consi stency, and the adequacy of any environnental review that was
specifically deferred, are subject to the type of adm nistrative appeal
that the county, city, or town provides for the proposal itself
consi stent with RCW36. 70B. 060.

(4) For a planned action ordinance that enconpasses the entire
jurisdictional boundary of a county, city, or town, at |east one
community neeting nmust be held before the notice is issued for the
pl anned action ordinance. Notice for the planned action ordi nance and
notice of the community neeting required by this subsection nust be
mai | ed or otherw se verifiably provided to:

(a) Al property owners of record within the county, city, or town;

(b) Al affected federally recognized tribal governnents; and

(c) Al agencies with jurisdiction over the future devel opnent
anticipated for the planned action.

Sec. 304. RCW43.21C 229 and 2003 c¢c 298 s 1 are each anended to
read as foll ows:

(1) I'n order to accomodate infill devel opnment and thereby realize
the goals and policies of conprehensive plans adopted according to
chapter 36. 70A RCW a city or county planning under RCW 36. 70A. 040 is
aut hori zed by this section to establish categorical exenptions fromthe
requi rements of this chapter. An exenption adopted under this section
applies even if it differs fromthe categorical exenptions adopted by
rule of the departnent under RCW43.21C. 110(1)(a). An exenption nay be
adopted by a city or county under this section if it neets the
followng criteria:

(a) It categorically exenpts governnent action related to
devel opnent ( (t+hat—i+s—nhew—restdential-—or —mxed-—use —developrent))
proposed to fill in an urban growth area, designated according to RCW
36. 70A. 110, where current density and intensity of use in the area is
lower than called for in the goals and policies of the applicable
conprehensive plan and the devel opnent is either:

(i) Residential devel opnent;
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(ii) M xed-use devel opnent; or

(iii) Commercial devel opnent up to sixty-five thousand square feet,
excluding retail devel opnent;

(b) It does not exenpt governnent action related to devel opnment
that is inconsistent with the applicable_ conprehensive plan or would
exceed the density or intensity of use called for in the goals and
policies of the applicable conprehensive plan; ((ard))

(c) The local governnent considers the _specific probable adverse
environnental inpacts of the proposed action and determ nes that these
specific_inpacts_ are_ adequately addressed_ by the devel opnent
reqgul ations or other applicable requirenents of the conprehensive pl an,
subarea plan_ elenent of the conprehensive plan, planned action
ordi nance, or other local, state, or federal rules or |aws; and

(d)(i) The city or county's applicable conprehensive plan was
previously subjected to environnental analysis through an environnent al
i npact statenment wunder the requirenments of this chapter prior to
adoption;,_or

(ii) The city or county has prepared an_environnmental inpact
statenent that considers the proposed use or density and intensity of
use in the area proposed for an exenption under this section.

(2) Any categorical exenption adopted by a city or county under
this section shall be subject to the rules of the departnent adopted
according to RCW43. 21C. 110(1) (a) that provide exceptions to the use of
categori cal exenptions adopted by the departnent.

*NEW SECTION. Sec. 305. A new section is added to chapter 43.21C
RCWto read as foll ows:

A county, city, or town nmay recover its reasonable expenses of
preparation of a nonproject environnental inpact statenent prepared
under RCWA43. 21C. 229 and section 303 of this act:

(1) Through access to financial assistance under RCW 36. 70A. 490;

and

(2) Wth funding from private sources.
*Sec. 305 was vetoed. See nessage at end of chapter.

*Sec. 306. RCW82.02.020 and 2010 c 153 s 3 are each anended to
read as foll ows:

Except only as expressly provided in chapters 67.28, 81.104, and
82.14 RCW the state preenpts the field of inposing retail sales and
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use taxes and taxes upon pari nmutuel wagering authorized pursuant to RCW
67.16. 060, conveyances, and cigarettes, and no county, town, or other
muni ci pal subdivision shall have the right to inpose taxes of that
nat ure. Except as provided in RCW 64.34.440 and 82.02.050 through
82.02.090, no county, city, town, or other nunicipal corporation shal

i npose any tax, fee, or charge, either direct or indirect, on the
construction or reconstruction of residential buildings, comrercial
bui | di ngs, industrial buildings, or on any other building or building
space or appurtenance thereto, or on the devel opnent, subdivision,
classification, or reclassification of |[|and. However, this section
does not preclude dedications of |and or easenents within the proposed
devel opnent or plat which the county, city, town, or other nunicipa
corporation can denonstrate are reasonably necessary as a direct result
of the proposed devel opnent or plat to which the dedication of |and or
easenent is to apply.

This section does not prohibit voluntary agreenents wth counties,
cities, towns, or other nunicipal corporations that allow a paynent in
lieu of a dedication of land or to mtigate a direct inpact that has
been identified as a consequence of a proposed devel opnent,
subdi vision, or plat. A |ocal governnent shall not use such voluntary
agreenments for local off-site transportation inprovenents wthin the
geographic boundaries of the area or areas covered by an adopted
transportation program authorized by chapter 39.92 RCW Any such
vol untary agreenent is subject to the foll ow ng provisions:

(1) The paynent shall be held in a reserve account and may only be
expended to fund a capital inprovenent agreed upon by the parties to
mtigate the identified, direct inpact;

(2) The paynent shall be expended in all cases within five years of
col l ection; and

(3) Any paynent not so expended shall be refunded with interest to
be calculated fromthe original date the deposit was received by the
county and at the sanme rate applied to tax refunds pursuant to RCW
84.69.100; however, if the paynent is not expended within five years
due to delay attributable to the developer, the paynent shall be
refunded wit hout interest.

No county, city, town, or other municipal corporation shall require
any paynent as part of such a voluntary agreenent which the county,
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city, town, or other nunicipal corporation cannot establish is
reasonably necessary as a direct result of the proposed devel opnent or
pl at .

Not hing in this section prohibits cities, tows, counties, or other
muni ci pal corporations from collecting reasonable fees from an
applicant for a permt or other governnental approval to cover the cost
to the city, town, county, or other nunicipal corporation of processing
applications, inspecting and reviewing plans, or preparing detailed
statenments required by chapter 43.21C RCW including reasonable fees
that are consistent with RCW43. 21C. 420(6) and section 305 of this act.

This section does not |limt the existing authority of any county,
city, town, or other nmunicipal corporation to inpose special
assessnents on property specifically benefited thereby in the nmanner
prescribed by | aw

Nothing in this section prohibits counties, cities, or towns from
i nposing or permts counties, cities, or tows to inpose water, sewer,
natural gas, drainage utility, and drai nage system charges. However,
no such charge shall exceed the proportionate share of such utility or
system s capital costs which the county, city, or town can denonstrate
are attributable to the property being charged. Furt hernore, these
provi sions may not be interpreted to expand or contract any existing
authority of counties, cities, or towns to inpose such charges.

Not hing in this section prohibits a transportation benefit district
frominposing fees or charges authorized in RCW36. 73. 120 nor prohibits
the legislative authority of a county, city, or town from approving the
i nposition of such fees wwthin a transportation benefit district.

Nothing in this section prohibits counties, cities, or towns from
i nposing transportation inpact fees authorized pursuant to chapter
39. 92 RCW

Nothing in this section prohibits counties, cities, or towns from
requiring property owners to provide relocation assistance to tenants
under RCW59. 18. 440 and 59. 18. 450.

Nothing in this section limts the authority of counties, cities,
or towns to inplenent prograns consistent with RCW 36. 70A. 540, nor to
enforce agreenents nade pursuant to such prograns.

This section does not apply to special purpose districts fornmed and
acting pursuant to Title 54, 57, or 87 RCW nor is the authority
conferred by these titles affected.

*Sec. 306 was vetoed. See nessage at end of chapter.
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NEW SECTION. Sec. 307. A new section is added to chapter 43.21C
RCWto read as foll ows:

The foll owi ng nonproject actions are categorically exenpt fromthe
requi renents of this chapter:

(1) Amendnents to developnent regulations that are required to
ensure consistency with an adopted conprehensive plan pursuant to RCW
36. 70A. 040, where the conprehensive plan was previously subjected to
environnental review pursuant to this chapter and the inpacts
associated with the proposed regul ati on were specifically addressed in
the prior environnental review,

(2) Amendnents to developnent regulations that are required to
ensure consi stency with a shoreline master program approved pursuant to
RCW 90.58.090, where the shoreline nmaster program was previously
subjected to environnmental review pursuant to this chapter and the
i npacts associated with the proposed regulation were specifically
addressed in the prior environnental review,

(3) Amendnents to devel opnent regul ations that, upon inplenentation
of a project action, will provide increased environnental protection,
[imted to the foll ow ng:

(a) Increased protections for critical areas, such as enhanced
buffers or setbacks;

(b) Increased vegetation retention or decreased inpervious surface
areas in shoreline jurisdiction; and

(c) Increased vegetation retention or decreased inpervious surface
areas in critical areas;

(4) Anmendnments to technical codes adopted by a county, city, or
town to ensure consistency with mni num standards contained in state
[ aw, including the foll ow ng:

(a) Building codes required by chapter 19.27 RCW

(b) Energy codes required by chapter 19.27A RCW and

(c) Electrical codes required by chapter 19.28 RCW

NEW SECTION. Sec. 308. A new section is added to chapter 43.21C
RCWto read as foll ows:

(1) The | ead agency for an environnental review under this chapter
utilizing an environnental checklist developed by the departnent of
ecol ogy pursuant to RCW43.21C 110 may identify within the checkli st
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provided to applicants instances where questions on the checklist are
adequately covered by a locally adopted ordinance, devel opnent
regul ation, |and use plan, or other |egal authority.

(2) If a lead agency identifies an instance as described in
subsection (1) of this section, it still nust consider whether the
action has an inpact on the particular elenment or elenents of the
envi ronment in question.

(3) I'n instances where the locally adopted ordi nance, devel opnent
regulation, land use plan, or other legal authority provide the
necessary information to answer a specific question, the |ead agency
must explain how the proposed project satisfies the underlying |ocal
| egal authority.

(4) If the | ead agency identifies instances where questions on the
checklist are adequately covered by a locally adopted ordinance,
devel opnent regul ation, land use plan, or other |egal authority, an
applicant may still provide answers to any questions on the checklist.

(5) Nothing in this section authorizes a | ead agency to ignore or
del ete a question on the checklist.

(6) Nothing in this section changes the standard for whether an
envi ronnmental inpact statenment is required for an action that may have
a probable significant, adverse environnmental inpact pursuant to RCW
43. 21C. 030.

(7) Nothing in this section affects the appeal provisions provided
in this chapter

(8) Nothing inthis section nodifies existing rules for determ ning
the | ead agency, as defined in WAC 197-11-922 through 197-11-948, nor
does it nodify agency procedures for conplying wth the state
environnmental policy act when an agency other than a | ocal governnent
is serving as the | ead agency.

Sec. 309. RCW 36. 70A.490 and 1995 c 347 s 115 are each anended to
read as foll ows:

The growth managenent planning and environnental review fund is
hereby established in the state treasury. Mneys may be placed in the
fund fromthe proceeds of bond sales, tax revenues, budget transfers,
federal appropriations, gifts, or any other |lawful source. Mbneys in
the fund may be spent only after appropriation. Mneys in the fund
shall be used to make grants or_loans to |ocal governnents for the
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pur poses set forth in RCWA43.21C. 240, 43.21C. 031, or 36.70A. 500. Any
paynent of either principal or interest, or both, derived froml oans
made fromthis fund nust be deposited into the fund.

Sec. 310. RCW 36.70A.500 and 1997 c 429 s 28 are each anended to
read as foll ows:

(1) The depart nment of ((community, trade, and economc
developrent)) commerce shall provi de nmanagenent services for the growth
managenent _planning_ and_environnental review fund created by RCW
36. 70A. 490. The departnent shall establish procedures for fund
managenent. The departnment shall encourage participation in the grant
or loan programby other public agencies. The departnent shall devel op
the grant or loan criteria, nonitor the grant or_ |oan program and
select grant or_ loan recipients in consultation with state agencies
participating in the grant or |oan program through the provision of
grant or loan funds or technical assistance.

(2) A grant or |oan may be awarded to a county or city that is
required to or has chosen to plan under RCW 36. 70A. 040 and that is
qualified pursuant to this section. The grant or _loan shall be
provided to assist a county or city in paying for the cost of preparing
an environnental analysis under chapter 43.21C RCW that is integrated
with a conprehensive plan, subarea plan, plan elenent, countyw de
pl anni ng policy, devel opnent regulation, nonitoring program or other
pl anni ng activity adopted under or inplenenting this chapter that:

(a) Inproves the process for project permt review while
mai nt ai ni ng environnental quality; or

(b) Encourages use of plans and information devel oped for purposes
of conplying with this chapter to satisfy requirenments of other state
progr ans.

(3) In order to qualify for a grant or loan, a county or city
shal | :

(a) Denonstrate that it wll prepare an environnental analysis
pursuant to chapter 43.21C RCWand subsection (2) of this section that
is integrated with a conprehensive plan, subarea plan, plan elenent,
countywi de planning policy, devel opnent regul ati ons, nmoni tori ng
program or other planning activity adopted under or inplenenting this
chapter;
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(b) Address environnmental inpacts and consequences, alternatives,
and mtigation measures in sufficient detail to allow the analysis to
be adopted in whole or in part by applicants for devel opnent permts
wi thin the geographic area anal yzed in the pl an;

(c) Denonstrate that procedures for review of devel opnent permt
applications will be based on the integrated plans and environnental
anal ysi s;

(d) I'nclude nechanisnms to nonitor the consequences of growth as it
occurs in the plan area and to use the resulting data to update the
pl an, policy, or inplenmenting nmechani sns and associ ated environnent al
anal ysi s;

(e) Denonstrate substantial progress towards conpliance with the
requirenments of this chapter. A county or city that is nore than six
nmont hs out of conpliance with a requirenent of this chapter is deened
not to be maki ng substantial progress towards conpliance; and

(f) Provide | ocal f undi ng, which may include financial
participation by the private sector.
(4) In awarding grants or_|loans, the departnment shall give

preference to proposals that include one or nore of the follow ng
el enent s:

(a) Fi nanci al participation by the private sector, or a
public/private partnering approach;

(b) ldentification and nonitoring of systemcapacities for elenents
of the built environnent, and to the extent appropriate, of the natural
envi ronnent ;

(c) Coordination with state, federal, and tribal governnents in
proj ect review,

(d) Furtherance of inportant state objectives related to econom c
devel opnent, protection of areas of statew de significance, and siting
of essential public facilities;

(e) Prograns to inprove the efficiency and effectiveness of the
permtting process by greater reliance on integrated plans and
prospective environnental analysis;

(f) Prograns for effective citizen and nei ghborhood invol venent
that contribute to greater likelihood that planning decisions can be
i npl emented with conmunity support; ((and))

(g Progranms to identify environnental inpacts and establish
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mtigation neasures that provide effective neans to satisfy concurrency
requi renents and establish project consistency with the plans; or

(h) Environnental review that addresses_the inpacts of increased
density or intensity of conprehensive_ plans, subarea_plans, or
receiving_ areas designated by a_ city or_ town_ under the_ reqgional
transfer of devel opnent rights programin chapter 43.362 RCW

(5) If the local funding includes funding provided by other state
functional planning progranms, including open space planning and
wat er shed or basin planning, the functional plan shall be integrated
into and be consistent with the conprehensive pl an.

(6) State agencies shall work with grant or_ | oan recipients to
facilitate state and | ocal project reviewprocesses that wll inplenent
the projects receiving grants or | oans under this section.

Sec. 311. RCW43.21C 110 and 1997 c 429 s 47 are each anended to
read as foll ows:

It shall be the duty and function of the departnent of ecol ogy:

(1) To adopt and anend ((t+hereafter)) rules of interpretation and
i npl enentation of this chapter, subject to the requirenents of chapter
34.05 RCW for the purpose of providing uniformrules and guidelines to
all branches of governnent including state agencies, politica
subdi vi sions, public and nunicipal corporations, and counties. The
proposed rules shall be subject to full public hearings requirenents
associated with rule ((promtlgatien)) adoption. Suggestions for
nmodi fications of the proposed rules shall be considered on their
merits, and the departnent shall have the authority and responsibility
for full and appropriate independent ((premsgation—and)) adoption of
rul es, assuring consistency with this chapter as anended and with the
preservation of protections afforded by this chapter. The rul e-nmaking
powers authorized in this section shall include, but shall not be
limted to, the follow ng phases of interpretation and inplenentation
of this chapter

(a) Categories of governnental actions which are not to be
considered as potential major actions significantly affecting the
quality of the environnent, including categories pertaining to
applications for water right permts pursuant to chapters 90.03 and
90.44 RCW The types of actions included as categorical exenptions in
the rules shall be limted to those types which are not mgjor actions
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significantly affecting the quality of the environnent. The rules
shal |l provide for certain circunstances where actions which potentially
are categorically exenpt require environnental review. An action that
is categorically exenpt under the rules adopted by the departnent may
not be conditioned or denied under this chapter.

(b) Rules for criteria and procedures applicable to the
determ nation of when an act of a branch of governnent is a nmjor
action significantly affecting the quality of the environment for which
a detailed statement is required to be prepared pursuant to RCW
43. 21C. 030.

(c) Rules and procedures applicable to the preparation of detailed
statenents and ot her environnmental docunments, including but not limted
to rules for timng of environnental review obtaining cooments, data
and other information, and providing for and determ ning areas of
public participation which shall include the scope and review of draft
envi ronment al i npact statenents.

(d) Scope of coverage and contents of detailed statenents assuring
that such statenents are sinple, uniform and as short as practicabl e;
statenents are required to analyze only reasonable alternatives and
probabl e adverse environnental inpacts which are significant, and may
anal yze beneficial inpacts.

(e) Rules and procedures for public notification of actions taken
and docunents prepared.

(f) Definition of terns relevant to the inplenentation of this
chapter including the establishnent of a list of elenents of the

envi ronment . Analysis of environnental considerations under RCW
43.21C. 030(2) may be required only for those subjects listed as
el ements of the environnment (or portions thereof). The list of

el ements of the environnment shall consist of the "natural"™ and "built"
environment. The elenents of the built environnment shall consist of
public services and utilities (such as water, sewer, schools, fire and
police protection), transportation, environnental health (such as
explosive materials and toxic waste), and land and shoreline use
(i ncludi ng housing, and a description of the relationships with |and
use and shoreline plans and designations, including popul ation).

(g Rules for determning the obligations and powers under this
chapter of two or nore branches of governnment involved in the sane
project significantly affecting the quality of the environnent.
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(h) Methods to assure adequate public awareness of the preparation
and i ssuance of detailed statenents required by RCW43. 21C. 030(2) (c).

(i) To prepare rules for projects setting forth the time limts
W thin which the governnental entity responsible for the action shal
conply with the provisions of this chapter

(j) Rules for utilization of a detailed statenent for nore than one
action and rules inproving environnental analysis of nonproject
proposals and encouraging better interagency coordination and
integration between this chapter and ot her environnental |aws.

(k) Rules relating to actions which shall be exenpt from the
provi sions of this chapter in situations of energency.

() Rules relating to the wuse of environnental docunents in
pl anni ng and deci sion maki ng and the i nplenentation of the substantive
policies and requirenents of this chapter, including procedures for
appeal s under this chapter

(m Rules and procedures that provide for the integration of
environmental revieww th project reviewas provided in RCW43. 21C. 240.
The rul es and procedures shall be jointly devel oped wth the departnent
of ((eermmuntty—trade—and—economec—develoeprent)) commerce and shall be
applicable to the preparation of environnental docunents for actions in
counties, cities, and towns planning under RCW 36. 70A. 040. The rules
and procedures shall also include procedures and criteria to analyze
pl anned actions under ((REW43-21C-031(2))) section 303 of this act and
revisions to the rules adopted under this section to ensure that they
are conpatible wth the requi renents and aut horizations of chapter 347,
Laws of 1995, as anended by chapter 429, Laws of 1997. Ordi nances or
procedures adopted by a county, city, or town to inplenent the
provi sions of chapter 347, Laws of 1995 prior to the effective date of

rules adopted under this subsection (1)(m) shall continue to be
effective until the adoption of any new or revised ordinances or
procedures that may be required. |If any revisions are required as a

result of rules adopted under this subsection (1)(m, those revisions
shall be made within the time limts specified in RCW43.21C. 120.

(2) In exercising its powers, functions, and duties under this
section, the departnent may:

(a) Consult with the state agencies and with representatives of
science, industry, agriculture, |abor, conservation organizations,
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state and | ocal governnents, and other groups, as it deens advi sabl e;
and

(b) Uilize, to the fullest extent possible, the services,
facilities, and information (including statistical information) of
public and private agencies, organizations, and individuals, in order
to avoid duplication of effort and expense, overlap, or conflict with
simlar activities authorized by law and perforned by established
agenci es.

(3) Rules adopted pursuant to this section shall be subject to the
revi ew procedures of chapter 34.05 RCW

Sec. 312. RCW43.21C 095 and 1983 c¢c 117 s 5 are each anended to
read as foll ows:

The rules ((premulgated)) adopted under RCW 43.21C 110 shall be
accorded substantial deference in the interpretation of this chapter.

Sec. 313. RCW90.48.260 and 2011 c 353 s 12 are each anended to
read as foll ows:

(1) The departnent of ecology is hereby designated as the state
wat er pollution control agency for all purposes of the federal clean
water act as it exists on February 4, 1987, and is hereby authorized to
participate fully in the prograns of the act as well as to take al
action necessary to secure to the state the benefits and to neet the
requi rements of that act. Wth regard to the national estuary program
establ i shed by section 320 of that act, the department shall exercise
its responsibility jointly with the Puget Sound partnership, created in
RCW 90. 71. 210. The departnent of ecology may delegate its authority
under this <chapter, including its national pollutant discharge
elimnation permt systemauthority and duties regardi ng ani mal feeding
operations and concentrated animal feeding operations, to the
departnent of agriculture through a nmenorandum of understanding. Until
any such delegation receives federal approval, the departnent of
agriculture's adoption or issuance of animal feeding operation and
concentrated animal feeding operation rules, permts, prograns, and
directives pertaining to water quality shall be acconplished after
reaching agreenment with the director of the departnent of ecology.
Adoption or issuance and inplenentation shall be acconplished so that
conpliance with such aninal feeding operation and concentrated ani nal
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feeding operation rules, permts, prograns, and directives will achieve
conpliance with all federal and state water pollution control |aws.
The powers granted herein include, anong others, and notw t hstandi ng
any other provisions of this chapter ((96-48RcW) or otherw se, the
fol | ow ng:

(a) Conplete authority to establish and adm ni ster a conprehensive
state point source waste discharge or pollution discharge elimnation
permt program which will enable the departnment to qualify for full
participation in any national waste discharge or pollution discharge
elimnation permt systemand wll allow the departnent to be the sole
agency issuing permts required by such national system operating in
the state of Washi ngton subject to the provisions of RCW 90. 48. 262(2).
Program el enents aut hori zed herein may include, but are not limted to:
(1) Effluent treatnment and limtation requirenents together with timng
requirements related thereto; (ii) applicable receiving water quality
standards requirenents; (iii) requirenents of standards of perfornmance
for new sources; (iv) pretreatnent requirenents; (v) term nation and
nmodi fication of permts for cause; (vi) requirenents for public notices
and opportunities for public hearings; (vii) appropriate rel ationships
wth the secretary of the arny in the admnistration of his or_her
responsibilities which relate to anchorage and navigation, wth the
adm ni strator of the environnental protection agency in the performance
of his or her duties, and wth other governnental officials under the
f eder al clean water act; (viii) requirements for inspection
monitoring, entry, and reporting; (ix) enforcenent of the program
t hrough penalties, energency powers, and crimnal sanctions; (Xx) a
conti nui ng pl anni ng process; and (xi) user charges.

(b) The power to establish and admnister state prograns in a
manner which wll ((+hsure)) ensure the procurenent of noneys, whet her
in the form of grants, loans, or otherwse; to assist in the
construction, operation, and nmaintenance of various water pollution
control facilities and works; and the adm nistering of various state
water pollution control nmanagenent, regulatory, and enforcenent
progr amns.

(c) The power to develop and inplenent appropriate prograns
pertaining to continuing planning processes, area-w de waste treatnment
managenent pl ans, and basi n pl anni ng.

2ESSB 6406. SL p. 58



© 00 N O Ol WDN P

W W WWWWWNDNRNNNNMNNMNNNMNNNNRRRRERRRRERRPR
O O A W NP O OO NO UG A WNP O OOLONOO OGP~ WDNPRELO

(2) The governor shall have authority to perform those actions
requi red of hi mor her by the federal clean water act.

((2)) (3) By July 31, 2012, the departnent shall:

(a) Reissue without nodification and for a term of one year any
nati onal pollutant discharge elimnation system nunicipal storm water
general permt applicable to western WAshington nunicipalities first
i ssued on January 17, 2007; and

(b) Issue an updated national pollutant discharge elimnation
system municipal storm water general permt applicable to_ western
Washi ngton nunicipalities for any permt first issued on January 17,
2007. An updated permt issued under this subsection shall becone
ef fective begi nning August 1, 2013.

(1) Provisions_of the updated permt_ issued under_ (b) of this
subsection relating to new requirenents for |owinpact devel opnent and

review and revision of |ocal devel opnent codes, rules, standards, or
other enforceable docunments to_ incorporate | owinpact devel opment
principles nust be inplenmented sinultaneously. These requirenents nay

go into effect no earlier than Decenber 31, 2016, or the tinme of the
schedul ed update under RCW 36. 70A. 130(5), as existing on the effective
date of this section, whichever is |later.

(ii) Provisions of the updated permt issued under (b) of this
subsection_related to_increased catch_ basin_inspection _and illicit
di scharge detection_ frequencies and_ application_ of new storm water
controls to projects snaller than _one acre _may_ go_into_effect no
earlier than Decenber 31, 2016, or the tinme of the schedul ed update
under RCW 36. 70A. 130(5), as_existing on the effective date of this
section, whichever is later.

(4) By July 31, 2012, the departnent shall:

(a) Reissue without nodification and for a term of two years any
nati onal pollutant discharge_elimnation system nunicipal storm water
general permt applicable to eastern WAshington nunicipalities first
i ssued on January 17, 2007; and

(b) Issue an_updated national _pollutant discharge_elimnation

system nuni ci pal stormwater general permt for any permt first issued

on January 17, 2007, applicable to eastern Washi ngton nmnunicipalities.
An updated pernit issued under this subsection becones effective August
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1, 2014.

Passed by the Senate April 10, 2012.

Passed by the House April 10, 2012.

Approved by the Governor My 2, 2012, with the exception of
certain itens that were vetoed.

Filed in Ofice of Secretary of State May 2, 2012.

Note: Governor's explanation of partial veto is as follows:

"I am returning herewith, w thout ny approval as to Sections 305 and
306, Second Engrossed Substitute Senate Bill 6406 entitl ed:

"AN ACT Relating to nodifying prograns that provide for protection
of the state's natural resources.”

This bill stream ines regulatory prograns for managi ng and protecting
the state's natural environnment while increasing the sustainability
of program fundi ng and mai ntaining current |levels of natural resource
prot ection.

Section 301 of the bill requires the Departnent of Ecology to prepare
rules to update the categorical exenptions for environnmental review
under the State Environnental Policy Act (SEPA), revise the SEPA
environmental checklist, and inprove integration of SEPA with the
provi sions of the G owth Managenent Act. I n updating the checklist,
Section 301(2)(c) of the bill directs the Departnent of Ecology to
"not include any new subjects into the scope of the checklist,
i ncludi ng clinmte change and greenhouse gases."

| have been assured that the intent of this |language is confined to
its plain nmeaning: This subsection addresses only how t he Depart nent
of Ecology may nodi fy the environnmental checklist in its update of WAC
197-11-960. This | anguage does not inpact in any way the scope of the
environnmental analysis required at the threshold determ nation stage
of the SEPA process or the scope of the environnental analysis
required in an environnental inpact statenent. Letters | have
received from legislators involved in the drafting of this |anguage
confirmthat the Legislature's intent was to address only the scope of
the environnental checklist and not to anmend any substantive SEPA
requirenents.

This understanding and interpretation of the bill are set forth in
letters to ne from legislators directly involved in passage of the
| egislation, including an April 23, 2012, letter from Senator Sharon
Nel son and Representative Dave Upthegrove, respective chairs of the
Senate and House Environnment Conmttees; an April 26, 2012, letter
from Representatives Richard DeBolt, Joel Kretz, Bruce Chandler,
Shelly Short, David Taylor, J.T. WIlcox, and Ed Orcutt; and an Apri
27, 2012, letter from Senators Ji mHoneyford and Mark Schoesl er.

This is also the understanding and interpretation set forth in an
April 19, 2012, letter to me from Representative Joe Fitzgi bbon, the

pri me sponsor of House Bill 2253, where this | anguage first appeared.
| have also received letters from stakeholders who participated in
| egi sl ative pr oceedi ngs rel ated to this provi si on. These

st akehol ders include the Association of Washington Cities, Washington
State Association of Counties, Futurew se, Association of Washington
Business, and the Washington Chapter of the Anerican Planning
Association. These letters affirmthat the intent of Section 301 was
to elimnate existing duplication between state natural resource
progranms, and not to anend any substantive SEPA requirenents. An
Apri | 20, 2012, ] oi nt letter from representatives of four
envi ronnment al organi zati ons notes that ESSB 6406 was the product of "a
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long and ultimtely constructive negotiati on anongst a diverse set of
st akehol ders," including their organizations: People for Puget Sound,
Washi ngt on Conservation Voters, the Washington Environnmental Council,
and Cimate Solutions. This letter quotes the | anguage of Section 301
(2)(c)(ii) and states: "Throughout the bill negotiations, there was
agreenent anongst all parties that the intent of this subsection was
to ensure sinply that no new line itenms were added to the SEPA
checklist in the process of the checklist update directed by section
301." However, the letter indicates that after the passage of this
bill by the Senate and House, advisers to these organizations raised
concerns that the |anguage could be read to nmake broader changes in
SEPA | aw.

After careful review, | have concluded that these assurances that the
Legislature did not intend to Iimt the scope of SEPA review of
adverse effects of climte change and greenhouse gases are fully
supported. Section 1 of the bill expresses the Legislature's intent to
mai nt ai n current | evel s of nat ur al resource prot ection.
Addi tionally, Section 301(2)(c) specifically ref erences t he
envi ronmental checklist found in WAC 197-11-960. The Legislature did
not reference other steps in the SEPA process such as the threshold
determ nation addressed in different sections of chapter 197-11 WAC.
Nothing in the letters | have received or in the Ilegislative
di scussions of this provision negates this understandi ng.

My action in approving Section 301 is taken with the intent that it

will operate only to prohibit inclusion of any new subjects in the
scope of the checklist, and that the subjects of clinmte change and
greenhouse gases wll be considered in the environnental analysis

required at the threshold determ nation stage of the SEPA process and
in the environnental analysis required in a SEPA environnental inpact
statenment. After consulting legal advisers, it is my understanding
that this is the proper reading of this section of the bill and that
this understanding will be considered by the courts when ascertaining
| egislative intent, as outlined in Lynch v. State, 19 W.2d 802
(1944). Wthout this understanding, | would have vetoed Section 301.

Concern has also been raised that there is a need for a neaningfu

civil enforcenent capacity to support the state's Hydraulic Project
Approval (HPA) program | share this concern and have asked the
Washi ngton Departnent of Fish and WIldlife to clarify the current
enforcenment mechani sns through rule revision within the ongoing HPA
rule update, and to inplement an effectiveness survey to neasure
results.

| am al so asking the Departnent to deliver the survey results to the
Ofice of Financial Mnagenent, the Governor's Ofice, and the
Legislature, wwth the intent to informactions needed to create a nore
effective civil enforcenent HPA program

Amendnents to the bill in the final day of the 2012 1st Speci al
Session renoved the explicit authority for |Iocal governnments to
collect a fee to recover their costs for a SEPA environnental inpact
statenent prepared in support of certain land use plans. However,
remmants of the original fee proposal that are no |onger neaningfu

were left in the bill. Section 305 allows |ocal governnents to recover
the costs of a SEPA environnmental inpact statenent for certain |and
use plans from either state funds or private donations. Local

governments are already authorized to accept funding from these
sources. Section 306 refers to fees that are no |onger authorized in
Section 305. These two sections of the bill have the potential to
create confusion with the existing authorities of |ocal governnents.
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For these reasons, | have vetoed Sections 305 and 306 of Second
Engrossed Substitute Senate Bill 6406.

Wth the exception of Sections 305 and 306, Second Engrossed
Substitute Senate Bill 6406 is approved.”
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