©O© 00 N o o b

10
11
12
13
14
15
16
17

ENGROSSED SUBSTI TUTE HOUSE BI LL 1978

State of WAshi ngton 63rd Legislature 2013 Regul ar Session

By House Transportation (originally sponsored by Representatives
Zeiger, dibborn, Ocutt, O Ban, Hargrove, Liias, Fey, Mscoso, and
Morrell)

READ FI RST TI ME 04/ 03/ 13.

AN ACT Relating to permtting certain transportation projects; and
addi ng a new chapter to Title 47 RCW

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. It is the intent of the legislature to
achieve transportation regul atory reformthat expedites the delivery of
transportation projects through a stream i ned approach to environnent al
deci sion nmaki ng. The departnent of transportation should work
cooperatively and proactively wth state regulatory and natural
resource agencies, public and private sector interests, and Indian
tribes to avoid project delays. The departnent and state regul atory
and natural resource agencies should continue to inplenment and i nprove
upon the successful policies, guidance, tools, and procedures that were
created as a result of transportation permt efficiency and
accountability commttee efforts. The departnment should expedite
project delivery and routine maintenance activities through the use of
programmatic agreenents and permts where possible and seek new
opportunities to elimnate duplicative processes.
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NEW_ SECTION. Sec. 2. (1)(a) The legislature recognizes the
opportunity to gain efficiencies by reducing duplication between
national and state environnental policy act conpliance for state
transportation projects.

(b) The departnent of ecology is directed to update the rules in
WAC 197-11-610 for integrating use of national environnental policy act
docunents in decisions under chapter 43.21C RCW

(2)(a) The legislature finds that rul e-based categorical exenptions
to chapter 43.21C RCW applying to transportati on nmai ntenance activities
have not been updated in recent years.

(b) The departnment of ecology is directed to update, but not
decrease, the rule-based categorical exenptions for transportation
mai nt enance activities in WAC 197-11-800 and 197-11- 860.

NEW SECTION. Sec. 3. The departnent nust wuse the follow ng
expedited environnental review and approval process for any
transportation project requiring the preparation of an environnenta
i npact statenent under the national environnmental policy act (42 U.S.C.
Sec. 4321 et seq.). State and local agencies wth relevant
jurisdiction, to the extent practicable and appropriate, as determ ned
by the agencies, nust provide technical assistance to the departnent on
acconplishing the project review and coordination activities described
in this section.

(1) Step 1: Public and agency involvenent in defining the project
pur pose and scope of environnental review. The departnent nust provide
notice to the public that environnmental review for the project is being
initiated. This notice nust reference the notice of intent under the
national environmental policy act and explain that this replaces the
need for a threshold determ nation under chapter 43.21C RCW The
departnment nust invite the public, agencies, and tribes to provide
i nput on the project purpose and scope of environnental review  The
departnent nust provide a thirty-day comment period. The departnent
may hold one or nore neetings to collect input. The departnent nust
conplete step 1 by: (a) Providing a summary of the results of step 1
including a statenment that the departnent considers step 1 to be
conplete; and (b) making the summary available to the public. The
departnment nust consider the input from the public, agencies, and
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tribes before finalizing the project purpose and scope of environnent al
revi ew.

(2) Step 2: ldentify participating agencies and convene neetings
with an interdisciplinary team

(a) The departnent nust identify any federal, state, tribal,
regi onal, and | ocal governnental agencies that nay have an interest in
the project. The departnent nmust invite these agencies to serve as

partici pating agenci es. The rol es and responsibilities of
participating agencies include, but are not limted to, identifying
pot enti al envi ronment al or soci oeconom ¢ inpacts that coul d

substantially delay or prevent an agency from granting a permt or
ot her approval that is needed for the project. Participating agencies
must provide input to the departnent as the departnent devel ops: The
scope of environnmental analysis, a purpose and need statenent, a range
of alternatives, nethodologies, and the |level of detail for the
anal ysis of alternatives. Designation as a participating agency does
not indicate project support, but it does give invited agencies
opportunities to provide i nput at key decision points in the process.

(b) The department nust forman interdisciplinary team conposed of
participating agency staff and key technical specialists from the
depart nment. Participating agencies mnust identify key technical or
regul atory experts to participate on the project interdisciplinary
t eam The departnment nust convene at |east one neeting wth the
interdisciplinary team at each of the subsequent steps in order to
col | aborate on project decisions and m | estones.

(3) Step 3: Participating agency invol venent during the screening
of alternatives.

(a) The departnent nust initiate step 3 by providing notice to
participating agencies that the screening of project alternatives has
begun. Wthin thirty days of receiving notification, participating
state, county, and city agencies nust, and federal agencies are
encouraged to, identify:

(i) For each identified alternative: (A) The specific features
that the agency considers significant wwth respect to the agency's role
in environnmental reviews, permts, or other approvals for the project;
(B) the reasons these features are significant; and (C) any concerns
the agency nmay have about the alternative because of potential
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significant adverse inpacts of these features on resources or socia
policies within the agency's jurisdiction;

(i1) For each feature for which the agency raises concerns: (A
Recomendat i ons on how the potential adverse inpacts could be avoi ded,
mnimzed, and mtigated; and (B) an assessnent of the relative ranking
of each alternative with respect to whether and to what extent these
concerns apply; and

(ti1) Oher information the participating agency requests the
departnment to consider in deciding whether, when, where, or how to
proceed with the project.

(b) The departnment nust consider the input fromthe participating
agencies prior to selecting a preferred project alternative.

(4) Step 4 Participating agency involvenent during the
identification of environnental permts and approvals, application
procedures, and deci sion standards.

(a) The departnent, in consultation wth the participating
agencies, nust identify all permts and other approvals the agencies
m ght require for each project alternative.

(b) After consulting wth all participating agencies, the
departnment nust conplete step 4 by conpiling a list of al
environmental permts and approvals it believes are needed for the
proj ect under each alternative bei ng consi dered.

(5) Step 5: Conplete an environnental analysis and issue a draft
envi ronnent al inpact statenment. The departnent nust initiate step 5 by
providing notice of the availability of the draft environnental inpact
statenent to participating agencies, tribal governnents, and the
public. Notification nust include posting on the state environnental
policy act register. State, county, and city agencies nust, and
federal agencies are encouraged to, provide witten comments on the
draft environnental inpact statenent no later than forty-five days
after the departnent posts notice in the state environnental policy act
regi ster.

(6) Step 6: Develop a final environnmental inpact statenent. The
departnment nust work with the federal |ead agency to consider and
respond to all substantive comments received during the comrent period.
The departnent nust evaluate public and agency coments on the draft
envi ronnent al i npact statenent to determine if the statenent
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sufficiently identifies and anal yzes the inpacts and mtigation of the
proposed action. The departnment nust engage participating agencies in
refining alternatives and conpleting the environnmental review

(7) Step 7: Issue a final environnental inpact statenent. The
final environnental inpact statement nust contain: The departnent's
final recommendation and preferred alternative, a summary of the
comrents received on the draft environnmental inpact statenent and the
response, and a description of the procedures required to ensure that
mtigation neasures are inplenented. The departnent nust provide
notice of the final environnental inpact statenent and the federal |ead
agency's record of decision in the state environnental policy act
register.

NEW SECTION. Sec. 4. (1) The legislature recognizes the value
that tribal governnents provide in the review of transportation
proj ects. The |egislature expects the departnent to continue its
efforts to provide consistent consultation and communi cation during the
envi ronnent al review of proposed transportation projects.

(2) For projects described in section 3 of this act, the departnent
must invite affected tribes to be participating agencies. If triba
governnments elect not to participate, the departnent nust nake a
reasonabl e effort to: Meet wth representatives of affected tribes to
revi ew broad i ssues during scoping, engage in both formal and techni cal
consultation with tribal staff, and seek to resolve issues in parallel
with project planning and permtting activities.

NEW SECTION.  Sec. 5. The departnent must streamine the
permtting process by devel opi ng and mai ntai ni ng positive rel ationshi ps
with the regul atory agencies and the Indian tribes. The departnent can
reduce the tine it takes to obtain permts by incorporating inpact
avoidance and mnimzation neasures into project design and by
devel oping conplete permt applications. To streanline the permtting
process, the departnent nust:

(1) Continue a nultiagency permt programconsisting of appropriate
regul atory agency staff wth oversight and nanagenent from the
depart nent.

(a) The nultiagency permt program nust provide early project
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coordi nation, expedited project review, project status updates,
techni cal and regul atory gui dance, and construction support to ensure
conpl i ance.

(b) The nmnultiagency permt program staff nust assist departnment
project teanms wth developing conplete biological assessnents and
permt applications, provide suggestions for how the project can avoid
and mnimze inpacts, and provide input regarding mtigation for
unavoi dabl e i npacts;

(2) Establish, inmplenent, and mai ntain programmati c agreenents and
permts with federal and state agencies to expedite the process of
ensuring conpliance with the endangered species act, section 106 of the
national historic preservation act, hydraulic project approvals, the
cl ean water act, and other federal acts as appropriate;

(3) Collaborate with permtting staff fromthe United States arny
corps of engineers, Seattle district, departnent of ecology, and
departnment of fish and wildlife to develop, inplenment, and maintain
conplete permt application guidance. The guidance nust identify the
information that is required for agencies to consider a permt
application conplete; and

(4) Perform internal quality assurance and quality control to
ensure that permt applications are conplete before submtting themto
t he regul at ory agenci es.

NEW SECTION. Sec. 6. The legislature finds that an essential
conponent of streamined permt decision making is the ability of the
departnment to denonstrate the capacity to neet environnental
responsibilities. Therefore, the legislature directs that:

(1) Qualified environnental staff wthin the departnent nust
supervise the developnent of all environnmental docunentation in
accordance with the departnent's project delivery tools;

(2) The departnent nust conduct special prebid neetings for
projects that are environnentally conplex. In addition, the departnent
nmust revi ew environnmental requirenents related to these projects during
the preconstruction neeting held with the contractor who i s awarded the
bi d;

(3) Environnental staff at the departnment, or consultant staff
hired directly by the departnment, nust conduct field inspections to
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ensure that project activities conply with permt conditions and
environnental commtnents. These inspectors:

(a) Must notify the departnment's project engineer when conpliance
with permt conditions or environnmental regul ations are not being net;
and

(b) Must imediately notify the regulatory agencies wth
jurisdiction over the nonconform ng work; and

(4) When a project is not conplying wwth a permt or environnental
regul ation, the project engineer nust i medi ately order the contractor
to stop all nonconform ng work and inplenent neasures necessary to
bring the project into conpliance with permts and regul ati ons.

NEW SECTION. Sec. 7. The legislature expects the departnent to
continue its efforts to inprove training and conpliance. The
departnent nust:

(1) Provide training in environmental procedures and permt
requi renents for those responsible for project delivery activities;

(2) Require wetland mtigation sites to be designed by qualified
techni cal specialists that neet training requirenents devel oped by the
depart nment in consultation wth the departnent of ecol ogy.
Environnmental mtigation site inprovenents nust have oversight by
envi ronnent al staff;

(3) Devel op, inplenent, and maintain an environnental conpliance
data systemto track permt conditions, environnental commtnents, and
vi ol ati ons;

(4) Continue to inplenent the environmental conpliance assurance
procedure to ensure that appropriate agencies are notified and that
action is taken to renmedy nonconpliant work as soon as possible. Wen
work occurs that does not conmply wth environnmental permts or
regul ations, the project engineer nust docunent the | essons |earned to
make other project teans within the departnent aware of the violation
to prevent reoccurrence; and

(5) Provide an annual report summarizing violations of
environnental permts and regulations to the departnent of ecol ogy and
the legislature on March 1st of each year for violations occurring
during the precedi ng year.
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NEW SECTION. Sec. 8. The legislature finds that |ocal |and use
reviews under chapter 90.58 RCW need to be harnonized with the
efficient acconplishnment of necessary mai ntenance and inprovenent to
state transportation facilities. Local |and use review procedures are
highly variable and pose distinct challenges for linear facility
mai nt enance and i nprovenent projects sponsored by the departnent. In
particul ar, clearer procedures for |ocal permtting under chapter 90.58
RCW are needed to neet the objectives of chapter 36. 70A RCW regardi ng
departnent facilities designated as essential public facilities.
Therefore, the legislature directs that:

(1) The departnent of ecol ogy nmust convene a work group including
the department and |ocal governments to identify procedures to nore
effectively achi eve the objectives of this section.

(2) The work group is tasked with identifying procedures that
effectively and efficiently address policy objectives of |ocal
shoreline master prograns, while avoiding unnecessary tine delay and
expense for state transportation facility mai ntenance and i nprovenent.

(3) The work group nust consider the widely varying scale and scope
of departnent facility maintenance and inprovenent projects in
identifying appropriate shoreline review procedures.

(4) By Decenber 1, 2013, the departnent of ecol ogy nust provide a
report on the outcone of the work group to the appropriate commttees
of the |l egislature.

NEW SECTION. Sec. 9. Nothing in this chapter may be interpreted
to create a private right of action or right of review Judi ci al
review of the departnent's environnental review is |imted to that
avai | abl e under chapter 43.21C RCWor applicable federal |aw

NEW SECTION. Sec. 10. Sections 1 through 9 of this act constitute
a new chapter in Title 47 RCW

~-- END ---

ESHB 1978 p. 8



	Section 1.
	Section 2.
	Section 3.
	Section 4.
	Section 5.
	Section 6.
	Section 7.
	Section 8.
	Section 9.
	Section 10.

