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ENGROSSED SUBSTI TUTE SENATE BI LL 5127

State of WAshi ngton 63rd Legislature 2013 Regul ar Session
By Senate Commerce & Labor (originally sponsored by Senators
Hol mgui st Newbry, Tom King, Shel don, Baungartner, Ericksen, Rivers,
Litzow, Benton, Dammeier, Carrell, Braun, Bailey, Honeyford, Becker,
HiIl, Roach, Schoesler, Parlette, Padden, and Hewtt)

READ FI RST TI ME 01/ 29/ 13.

AN ACT Relating to anending provisions governing structured
settlenments by | owering age barriers and clarifying |l egislative intent;
anendi ng RCW51. 04. 063; and creating a new section.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW 51.04.063 and 2011 1st sp.s. ¢ 37 s 302 are each
anmended to read as foll ows:
(1) Notw thstanding RCW 51.04.060 or any other provision of this

title, ((beginnthrgon—Jdanvary—1—20612-)) an injured worker who is at
| east ((HFty—+ive)) forty years of age on or after ((Janrvary—3—2012-
fifty-three years of age on or after January 1, 2015, or fifty years of
age—on—or—afterJanuvary—31,—2016,-)) the effective date of this act may

choose fromthe following: (a) To continue to receive all benefits for
which they are eligible under this title, (b) to participate in
vocational training if eligible, or (c) to initiate and agree to a
resolution of their claimw th a structured settl enent.

(2)(a) As provided in this section, the parties to an all owed cl ai m
may initiate and agree toresolve a claimwith a structured settl enent
for all benefits other than nedical. Parties as definedin (b) of this
subsection may only initiate claimresolution structured settlenents if

p. 1 ESSB 5127



© 00 N O Ol WDN P

W W W W W W W WPNDNDNDNDNMNDNMNDNDDNDNMNDNMNMNMNNNMNPEPPRPPRPPRPPRPERPEPRPPRPPREPE
N o oA WNPEPE OO 0o NP WDNPE OO oo N Ok wWw DN e o

at |east one hundred eighty days have passed since the claim was
received by the departnment or self-insurer and the order allow ng the
claimis final and binding. All requirenments of this title regarding
entitlenment to and paynent of benefits will apply during this period.
All claimresolution structured settlenent agreenents nust be approved
by the board of industrial insurance appeals.

(b) For purposes of this section, "parties" neans:

(1) For a state fund claim the worker, the enployer, and the
departnent. The enployer will not be a party if the costs of the claim
or clainms are no longer included in the calculation of the enployer's
experience factor used to determne premuns, if they cannot be
| ocated, are no longer in business, or they fail to respond or decline
to participate after tinely notice of the claimresolution settlenent
process provided by the board and t he departnent.

(1i) For a self-insured claim the worker and the enpl oyer.

(c) The claimresolution structured settl enment agreenents shall:

(i) Bind the parties with regard to all aspects of a claimexcept
medi cal benefits unless revoked by one of the parties as provided in
subsection (6) of this section;

(ii) Provide a periodic paynent schedule to the worker equal to at
| east twenty-five percent but not nore than one hundred fifty percent
of the average nonthly wage in the state pursuant to RCW 51.08.018
except for the initial paynment which may be up to six tines the average
mont hly wage in the state pursuant to RCW51. 08. 018;

(ii1) Not set aside or reverse an all owance order;

(iv) Not subject any enployer who is not a signatory to the
agreenent to any responsi bility or burden under any claim and

(v) Not subject any funds covered wunder this title to any
responsibility or burden w thout prior approval fromthe director or
desi gnee.

(d) For state fund clains, the departnent shall negotiate the claim
resolution structured settlenment agreenment with the worker or their
representative and wth the enployer or enployers and their
representative or representatives.

(e) For self-insured clainms, the self-insured enployer shal
negotiate the agreenent with the worker or their representative.
Wrkers of self-insured enployers who are unrepresented may request
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that the office of the onbudsman for self-insured injured workers
provi de assistance or be present during negotiations.

(f) Terms of the agreenent may include the parties' agreenent that
the claim shall remain open for future necessary nedical or surgica
treatnment related to the injury where there is a reasonabl e expectation
such treatnment is necessary. The parties nay al so agree that specific
future treatnent shall be provided without the application required in
RCW 51. 32. 160.

(g) Any claimresolution structured settlenent agreenent entered
into under this section nust be in witing and signed by the parties or
their representatives and nust «clearly state that the parties
understand and agree to the terns of the agreenent.

(h) If a worker is not represented by an attorney at the tinme of
signing a claimresolution structured settl enment agreenent, the parties
must forward a copy of the signed agreenent to the board wth a request
for a conference with an industrial appeals judge. The industria
appeal s judge nmust schedule a conference with all parties wthin
fourteen days for the purpose of (i) reviewwng the terns of the
proposed settlenent agreenent by the parties; and (ii) ensuring the
wor ker has an understanding of the benefits generally avail abl e under
this title and that a claimresolution structured settl enent agreenent
may alter the benefits payable on the claimor clainms. The judge may
schedule the initial conference for a later date with the consent of
the parties.

(i) Before approving the agreenent, the industrial appeals judge
shall ensure the worker has an adequat e understandi ng of the agreenent
and its consequences to the worker.

(j) The industrial appeals judge may approve a claim resolution
structured settlenent agreenent only if the judge finds that the
agreenent is in the best interest of the worker. \Wen determning
whet her the agreement is in the best interest of the worker, the
i ndustrial appeals judge shall consider the follow ng factors, taken as
a whole, with no individual factor being determnative:

(i) The nature and extent of the injuries and disabilities of the
wor ker ;

(1i1) The age and life expectancy of the injured worker;

(ti1) Oher benefits the injured worker is receiving or is entitled
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to receive and the effect a claim resolution structured settlenent
agreenent m ght have on those benefits; and

(tv) The marital or donestic partnership status of the injured
wor ker .

(k) Wthin seven days after the conference, the industrial appeals
judge shall issue an order allowng or rejecting the claimresolution
structured settlenment agreenent. There is no appeal from the
i ndustrial appeal s judge's deci sion.

(I') I'f the industrial appeals judge issues an order allow ng the
claim resolution structured settlenment agreenent, the order nust be
submtted to the board.

(3) Upon receiving the agreenent, the board shall approve it within
thirty working days of receipt unless it finds that:

(a) The parties have not entered into the agreenment know ngly and
wllingly;

(b) The agreenent does not neet the requirements of a claim
resolution structured settl enent agreenent;

(c) The agreenent is the result of a material m srepresentation of
| aw or fact;

(d) The agreenent is the result of harassnment or coercion; or

(e) The agreenent is unreasonable as a matter of | aw.

(4) If a worker is represented by an attorney at the tinme of
signing a claimresolution structured settl enent agreenent, the parties
shall submt the agreenent directly to the board wi thout the conference
described in this section. The_ requirenents of a claim resolution
structured settlenent agreenent for the purposes of subsection (3) of
this section do not _include the determ nation under subsection (2)(])
of this section if a worker is represented by an attorney at the tine
of signing a claimresolution structured settlenent agreenent.

(5) If the board approves the agreenent, it shall provide notice to
all parties. The departnent shall place the agreenent in the
applicable claimfile or files.

(6) A party may revoke consent to the claimresolution structured
settl enent agreenent by providing witten notice to the other parties
and the board within thirty days after the date the agreement is
approved by the board.

(7) To the extent the worker is entitled to any benefits while a
claimresolution structured settl enent agreenent is being negotiated or
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during the revocation period of an agreenent, the benefits nust be paid
pursuant to the requirenents of this title until the agreenent becones
final.

(8 A claimresolution structured settlenent agreenent that neets
the conditions in this section and that has becone final and bindi ng as
provided in this section is binding on all parties to the agreenent as
toits terns and the injuries and occupational diseases to which the
agreenent applies. A claimresolution structured settl enent agreenent
t hat has becone final and binding is not subject to appeal.

(9 Al paynents nmade to a worker pursuant to a final claim
resolution structured settlenent agreenent nust be reported to the
departnent as clainms costs pursuant to this title. |If a self-insured
enpl oyer contracts with a third-party adm nistrator for claimservices
and the paynent of benefits wunder this title, the third-party
adm ni strator shall also disburse the structured settlenent paynents
pursuant to the agreenent.

(10) dainms closed pursuant to a claim resolution structured
settl enment agreenent can be reopened pursuant to RCW 51.32.160 for
medi cal treatnment only. Further tenporary total, tenporary parti al
permanent partial, or permanent total benefits are not payabl e under
the sane claim or clainms for which a claim resolution structured
settl enment agreenent has been approved by the board and has becone
final.

(11) Parties aggrieved by the failure of any other party to conply
with the terms of a claimresolution structured settl enment agreenent
have one year fromthe date of failure to conply to petition to the
board. If the board determ nes that a party has failed to conply with
an agreenent, they wll order conpliance and will inpose a penalty
payable to the aggrieved party of up to twenty-five percent of the
nmonetary amount unpaid at the tinme the petition for nonconpliance was
filed. The board wll also decide on any disputes as to attorneys'
fees for services related to claim resolution structured settlenent
agr eenent s.

(12) Parties and their representatives may not use settlenent
offers or the claimresolution structured settlenent agreenent process
to harass or coerce any party. If the departnent determ nes that an
enpl oyer has engaged in a pattern of harassnent or coercion, the
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enpl oyer may be subject to penalty or corrective action, and may be
renmoved from the retrospective rating program or be decertified from
sel f-insurance under RCW51. 14. 030.

NEW SECTION. Sec. 2. The anmendnent to RCW51.04.063(4) by this
act is an explicit restatement of the legislature's original intent
that a finding under RCW 51.04.063(2)(j) is required only when the
wor ker is not represented by an attorney at the tinme of signing a claim
resolution structured settl enent agreenent. Because this provision is
a clarification of the legislature's original intent, it applies
retroactively.

~-- END ---
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